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(CAPITAL CASE)

 QUESTIONS PRESENTED FOR REVIEW

In Chapman v. California, this Court held that 
a constitutional error requires reversal unless the 
government establishes beyond a reasonable doubt that 
the error is harmless. 386 U.S. 18, 24 (1967). Subsequently, 
in Satterwhite v. Texas, the Court extended Chapman to 
errors in capital sentencing proceedings, although at the 
same time the Court acknowledged that “the evaluation of 
the consequences of an error in the sentencing phase of a 
capital case may be more diffi cult because of the discretion 
that is given to the sentencer.” 486 U.S. 249, 258 (1988). 
However, this Court has never explicitly determined 
whether a court conducting harmless error analysis 
should assess whether the error would have affected 
a hypothetical, rational jury or whether it affected the 
actual jury in the case at hand. Indeed, dicta in several 
decisions by this Court suggest different answers to that 
question, Sullivan v. Louisiana, 508 U.S. 275 (1993), and 
Neder v. United States, 527 U.S. 1 (1999), and, as a result, 
the lower courts have split.

In this case, the Fourth Circuit found multiple errors 
at sentencing, including the erroneous admission of an 
interrogation videotape that contained “stereotyping and 
insulting” references to Petitioner Runyon’s ethnicity 
and religion. App., infra, 25a. Nonetheless, the Circuit 
Court held the error harmless because, in its view, the 
aggravating factors found by the jury “provid[ed] an 
abundant basis for the verdict.” Id. at 36a. In reaching 
that conclusion, the Circuit Court did not analyze the 
countervailing weight of Runyon’s extensive mitigation 
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case or the signifi cance of important evidence of the effect 
of the error on the actual jury, including the fact that this 
was a close enough case that the jury returned a split 
verdict, imposing a life sentence on one of three death-
eligible counts. The Fourth Circuit also denied relief under 
the cumulative error doctrine. However, it did so without 
considering whether the combined prejudice from all the 
errors was harmless beyond a reasonable doubt, but, 
rather, based only on its conclusion that the sentencing 
was “fundamentally fair” and that there was a suffi cient 
basis for the verdict. 

The questions presented are:

A. Whether, in order to demonstrate that evidentiary 
errors in a capital sentencing proceeding were harmless, 
the government must establish that the errors did not 
affect the verdict of the jury that actually heard the case 
or whether the government may instead meet its burden 
by demonstrating that such errors would not have affected 
a hypothetical, reasonable jury.

B. Whether, under the cumulative error doctrine, a 
reviewing court must reverse if the government cannot 
establish that preserved errors are harmless beyond a 
reasonable doubt, or is reversal required only if the errors 
“so fatally infect[ed] the trial that they violated the trial’s 
fundamental fairness.” Id. at 84a (citing United States v. 
Basham, 561 F.3d 302, 330 (4th Cir. 2009)).
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  Petitioner, David Anthony Runyon, respectfully 
petitions for a writ of certiorari to review the judgment of 
the United States Court of Appeals for the Fourth Circuit 
entered February 25, 2013.

OPINION BELOW

On February 25, 2013, the United States Court of 
Appeals for the Fourth Circuit issued a published opinion 
affi rming Runyon’s conviction.  United States v. Runyon, 
707 F.3d 475 (4th Cir. 2013).1 

JURISDICTION

The judgment of the Court of Appeals was entered on 
February 25, 2013. Runyon fi led a Petition for Rehearing 
En Banc, which was denied on March 25, 2013.2 On May 
21, 2013, the Chief Justice extended the time within which 
to fi le this petition for certiorari to and including August 
22, 2013. Petitioner invokes this Court’s jurisdiction under 
 28 U.S.C. § 1254(1). 

STATUTORY AND CONSTITUTIONAL 
PROVISIONS

 Constitution of the United States, Amendment V:

No person shall be . . . compelled in any criminal 
case to be a witness against himself, nor be 

1. A copy of the Fourth Circuit’s opinion affirming Mr. 
Runyon’s conviction is attached as Appendix B.

2. A copy of the Fourth Circuit’s order denying Mr. Runyon’s 
petition for rehearing is attached, as Appendix A.
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deprived of life, liberty, or property, without 
due process of law . . . . 

 18 U.S.C. § 3595(c)(2):

(c) Decision and Disposition.

(2) Whenever the court of appeals fi nds that —

(A) the sentence of death was imposed 
under the inf luence of passion, 
prejudice, or any other arbitrary 
factor;

(B) the admissible evidence and 
information adduced does not support 
the special fi nding of the existence of 
the required aggravating factor; or

(C) the proceedings involved any 
other legal error requiring reversal 
of the sentence that was properly 
preserved for appeal under the rules 
of criminal procedure,

t he  cou r t  sha l l  rema nd t he  ca se  for 
reconsideration under section 3593 or imposition 
of a sentence other than death. The court of 
appeals shall not reverse or vacate a sentence 
of death on account of any error which can 
be harmless, including any erroneous special 
fi nding of an aggravating factor, where the 
Government establishes beyond a reasonable 
doubt that the error was harmless.
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 FED. R. CRIM. P. 52(a)

(a) Harmless Error.  Any error, defect , 
irregularity, or variance that does not affect 
substantial rights must be disregarded.

STATEMENT

David Runyon was convicted of conspiracy to commit 
murder-for-hire (Count I), carjacking resulting in death 
(Count II), and murder with a fi rearm in relation to a 
crime of violence (Count V) stemming from his alleged 
involvement as the triggerman in a plot to kill Cory Voss, 
orchestrated by Voss’ wife. After a six day sentencing 
“selection” hearing, the jury returned a split verdict on 
punishment. After fi nding two statutory aggravating 
factors in the “eligibility” hearing held previously and 
four non-statutory aggravating factors proven by the 
government, and nine mitigating factors established by 
the defense, the jury recommended a sentence of death for 
Counts I and V, but a sentence of life on Count II. App., 
infra, 11a-12a.

The Fourth Circuit upheld the split verdict, despite 
fi nding that the sentencing process was infected with 
improper government arguments and wrongfully admitted 
evidence that included, among other things, improper law 
enforcement references to Runyon’s race and religion. 
Nonetheless, the Fourth Circuit concluded that these 
errors were harmless because it applied a “hypothetical 
jury” approach rather than the “effect-on-the-verdict” 
approach endorsed by several other Circuits. The Fourth 
Circuit’s opinion highlights a deep divide in the Circuits 
as to the proper application of harmless error review — 
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a divide recently recognized by this Court in  Vasquez v. 
United States, in which this Court granted the writ of 
certiorari, but later dismissed the writ as improvidently 
granted. See  132 S.Ct. 1532 (Apr. 2, 2012). 

This petition asks the Court first to determine 
the proper scope of review when a court applies the 
harmless error standard of review to evidentiary errors 
made during the sentencing phase of a capital trial. The 
“hypothetical jury” approach applied by the Fourth 
Circuit and some other Circuits, is logically fl awed and 
violates the right to trial by jury.3 As a result of the 
application of this standard, Runyon’s sentence was 
upheld based on the Court of Appeals’ own assessment 
of the proof, with no consideration given to evidence that 
the actual jury considered this to be a close case. Thus, 
in concluding that the government had proven beyond a 
reasonable doubt that the wrongfully admitted evidence 
did not affect the verdict, the Court did not even address 
the fact that the case was already so close that the jury 
declined to sentence Runyon to death on one of the death-
eligible counts. 

The Fourth Circuit also determined that, in 
combination, the errors at sentencing did not warrant 
reversal under the cumulative error doctrine. The Court 
of Appeals based that decision on its assessment of 
whether the sentencing hearing was “fundamentally fair,” 
notwithstanding these errors. That approach departs 
from the approach taken by other courts of appeals; 
those other courts ask instead whether the government 
has established beyond a reasonable doubt that the 

3. In the context of a capital sentencing hearing, the jury trial 
right is established by statute. See  18 U.S.C. § 3593(b).
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errors in combination are harmless. The Fourth Circuit’s 
approach is also contrary to the  Federal Death Penalty 
Act, 18 U.S.C. §§ 3591-3598 (“FDPA” or the “Act”), which 
requires reversal for any errors in a capital sentencing 
proceeding unless those errors are harmless. See  18 
U.S.C. § 3595(c)(2). This petition therefore also asks this 
Court to determine the proper standard for cumulative 
error review.

I. District Court Proceedings

A. Trial Phase

Cory Voss, an off-duty Navy offi cer, was found dead 
in his pickup truck on the morning of April 30, 2007 in 
a parking lot in Newport News, Virginia, as a result 
of gunshot wounds. The government charged three 
individuals, Catherina (“Cat”) Voss, Michael Draven, and 
David Runyon, in a fi ve-count indictment: (1) Conspiracy 
to commit murder-for-hire, in violation of  18 U.S.C. 
§ 1958(a); (2) Carjacking resulting in death, in violation 
of  18 U.S.C. § 2119 and  18 U.S.C. § 2; (3) Bank robbery 
resulting in death, in violation of  18 U.S.C. § 2113(a) and 
(e) and 18 U.S.C. § 2; (4) Conspiracy to commit robbery 
affecting commerce, in violation of  18 U.S.C. § 1951(a); 
and (5) Murder with a fi rearm in relation to a crime of 
violence, in violation of  18 U.S.C. § 924(c)(1) and (j) and 
18 U.S.C. § 2. 

Cat Voss (Cory Voss’ wife) pleaded guilty to all fi ve 
counts charged in the Indictment and was sentenced to 
life imprisonment. Runyon and Draven elected to go to 
trial. The government sought the death penalty against 
Runyon but not Draven. App., infra, 4a.
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The government’s case at trial revealed an affair 
between Cat Voss and Draven, which began in the summer 
of 2006 when Cory Voss was deployed. The government’s 
theory was that Cat Voss and Draven hired Runyon to kill 
Cory Voss because the couple hoped to gain Cory Voss’ 
Navy death benefi ts and life insurance. Id. at 5a.

The jury began deliberations on August 26, 2009 and 
returned a verdict the next day, fi nding both Runyon and 
Draven guilty of Courts One, Two and Five.4 Id.

B. Penalty Phase

After a separate eligibility phase, the selection phase 
of Runyon’s penalty trial commenced on August 19, 2009. 
Both sides presented what the Court of Appeals termed 
“an abundance of evidence.” Id. at 8a-9a. During its direct 
and rebuttal cases, the government put forward sixteen 
witnesses who provided evidence regarding the following 
statutory and non-statutory aggravating factors:

(1) Runyon engaged in acts of physical abuse 
toward women;

(2) Runyon demonstrated a lack of remorse for 
murdering Voss;

(3) Runyon committed the offense for pecuniary 
gain;

4. The District Court dismissed Count Three at the close of 
the evidence, pursuant to  Federal Rule of Civil Procedure 29. The 
jury acquitted both defendants on Count Four. App., infra, 4a.
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(4) Runyon committed the offense after 
substantial planning and premeditation;

(5) Runyon caused injury, harm, and loss to the 
victim and the victim’s family and friends; 
and

(6) In killing Voss, Runyon utilized education, 
training, and experience that he received in 
college courses focused on criminal justice, 
and as a law enforcement and correctional 
offi cer, as an offi cer of the Kansas National 
Guard, and as a member of the United 
States Army. 

Id. at 7a-9a.

The defense case was even more extensive, as Runyon 
presented twenty-one witnesses. Id. at 8a-9a. The jury 
unanimously found that Runyon established the following 
nine mitigating factors, including two that the defense had 
not even expressly proposed:

(1) Lack of a serious criminal record;

(2) Other persons equally culpable in the crime 
will not be punished by death;

(3) Runyon would serve a sentence of life in 
prison without possibility of release if not 
sentenced to death;

(4) Runyon’s son would suffer emotional harm 
if his father is executed;
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(5) Runyon’s mother would suffer emotional 
harm if her son is executed;

(6) Runyon served his country as a member of 
the United States Army and was honorably 
discharged;

(7) Runyon graduated from high school, earned 
an associate of arts degree and took further 
college courses to expand his education;

(8) Runyon’s brother would suffer emotional 
harm if Runyon is executed; and

(9) Runyon witnessed and experienced domestic 
violence and parental confl ict/abuse from his 
mother and adoptive father. 

Id. at 10a-11a.

In addition to these unanimous findings, eleven 
jurors found three additional mitigating factors: (1) that 
Runyon was given the impression that Cory Voss was 
molesting Voss’ daughter; (2) that Runyon committed 
acts of kindness and generosity for his neighbors and the 
community; and (3) that Runyon grew up, witnessed, and 
experienced domestic violence and parental confl ict until 
his biological parents separated. Also, ten jurors found as 
a mitigating factor that Runyon has been legally employed 
all of his life. 

During its rebuttal case, and over Runyon’s objection, 
the government introduced a videotape of law enforcement 
offi cers attempting to persuade Runyon to cooperate. 
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The video depicts the unsuccessful efforts of three law 
enforcement offi cers to interrogate Runyon just after his 
December 11, 2007 arrest (and some seven months after 
the crime), and, in particular, their efforts to persuade 
Runyon to cooperate.5 As part of that effort, the offi cers 
made a number of invidious comments concerning 
Runyon’s ethnicity and religion. Most of the comments 
were made by Detective Larry Rilee, who testifi ed as a 
witness for the government both in the trial phase and 
during the government’s rebuttal case in the sentencing 
phase. As the Court of Appeals recounted in its opinion:

Toward the beginning of the exchange, 
Detective Rilee asked Runyon: “[Y]ou’re Asian, 
right, Asian-American? You’re an honorable 
Asian man, aren’t you?” “Yes sir,” he answered. 
Imploring Runyon to be honest, Rilee continued, 
“You know, if you’re an honorable Asian man and 
your integrity is intact and you have any respect 
for anybody at all, then you’ll do the right thing 
today, okay?” The offi cers proceeded to invoke 
Runyon’s “honor” on multiple occasions during 
the interrogation. 

Later, Rilee asked Runyon whether he had any 
“religious beliefs,” to which Runyon replied that 
he is a Christian. Rilee continued: 

You believe in forgiveness then; you 
can be forgiven for whatever the 

5. According to the government, Runyon’s refusal to 
cooperate was relevant to rebut the statutory mitigating factor 
of equal culpability in the crime. App., infra, 22a.
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sin might be. Obviously in the Ten 
Commandments, “thou shalt not kill” 
would be one of the more prominent 
ones. But do you believe that you can 
be forgiven for that? . . . If you asked 
God for forgiveness, do you believe 
that He’ll forgive you for that? You can 
repent your sins, can’t you? 

“Yes, yes, anyone can repent their sins,” Runyon 
stated. Rilee responded, “Having that in mind, 
you know, don’t you think it’s time to repent, to 
say that you’re sorry for what happened? . . .”

Id. at 23a-24a.

The offi cers also made other infl ammatory statements in 
the video:

These involve statements in which the offi cers 
expressed opinions about the crime, Runyon 
himself, and how a jury might ultimately decide 
his fate — including statements implying that 
Runyon’s refusal to confess might render him 
subject to capital punishment: 

• “But don’t let me walk out of that, 
that door right there thinking 
that you’re some piece of shit that 
murdered a U.S. naval offi cer and 
didn’t have enough respect to man 
up when he — when it was done.”; 
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• “He didn’t deserve to die like a 
dog.”; 

• “I don’t have any disrespect for you 
at this point, but if you don’t have 
enough integrity, enough honor 
about yourself to tell the truth at 
this point, then I won’t have any 
respect for you. And as a matter 
of fact, when they make a choice 
as to whether they charge you with 
capital murder and seek the death 
penalty, I’ll remember exactly how 
honorable you were, or not. . . .”; 

• “It makes a difference in the way 
that the jury is gonna perceive you 
when you go to trial. It’s either 
gonna be, ‘well this is a cold-
blooded murderer’ or ‘this is a guy 
who made a mistake.’ . . . [T]hat’s 
what they’re going to think about 
when they’re deciding how this can 
end up for you.”; 

• “But I want you to sit back and I 
want you to think about, in front 
of a jury of twelve, twelve citizens, 
okay? About this family right here, 
this whole family is torn apart. . . . 
And David Runyon is going to 
be the one that did that — that 
physically did it. Without David 
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Runyon’s cooperation, without 
David Runyon’s honesty and 
remorse for what he did, what do 
you think twelve reasonable people 
would, uh, conclude from that? . . . 
[T]hey’re going to make you out to 
be a monster, man.”

Id. at 26a-28a.

Jury deliberations took more than a full day, 
beginning on the afternoon of August 26, 2009 and 
concluding the next evening. Id. at 81a. The jury emerged 
from its deliberations with a split verdict, recommending a 
sentence of death on Counts One and Five and a sentence 
of life imprisonment on Count Two. 

The court imposed the recommended sentences on 
December 4, 2009.

II. Court of Appeals Proceedings

Runyon appealed his conviction and sentence to the 
United States Court of Appeals for the Fourth Circuit. 
Among other things, Runyon challenged the introduction 
of the videotaped interrogation and contended that the 
government made a number of improper arguments 
during summation in the penalty selection phase. 

A. The Videotape

The Court of Appeals held that the District Court 
“erred in admitting the video due to the particular 
references to ethnicity and religion.” Id. at 29a-30a. In 
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doing so, the Court of Appeals noted that this Court has 
both “long made clear that statements that are capable 
of infl aming jurors’ racial or ethnic prejudices ‘degrade 
the administration of justice,’” id. at 24a, and “taken 
pains to ensure that racial prejudice plays no role in jury 
deliberations in capital sentencing proceedings,” id. at 25a. 
The Court then explained precisely why the references 
to ethnicity were so harmful: (1) “the references came 
directly from the mouths of law enforcement”; (2) “they 
directly alluded to the defendant himself”; (3) “they bore 
no relevance to the particular issues that the jury was 
being asked to resolve”; and (4) “they conveyed what 
were, frankly, stereotyping and insulting notions about 
how ‘an honorable Asian man’ is supposed to act.” Id. 
The Court “reach[ed] the same conclusion with respect to 
the discussion of Runyon’s religion.” Id. at 26a. Because 
it concluded that these references alone should have 
caused the District Court to exclude the video, the Court 
of Appeals did not consider whether the other allegedly 
infl ammatory comments provided additional reasons for 
coming to that same conclusion. Id. at 29a-30a.

Notwithstanding its conclusion that the video should 
not have been admitted, the Court of Appeals declined to 
order a new sentencing hearing because it concluded that 
the error was harmless. In reaching this conclusion, the 
Court of Appeals noted fi rst that the District Court had 
given the following “limiting” instruction:

You are instructed that no statement made by 
the detectives during the interrogation is itself 
evidence in this case. You should disregard 
any statements of fact or opinion made by the 
interrogating offi cers, including any speculation 
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about a future jury’s possible sentencing 
decision or the punishment that the defendant 
might receive, or any characterization by the 
offi cers of the defendant’s conduct or character. 
These portions of the video could not be 
removed without making the interrogation 
itself unintelligible, but they should not be 
considered by you in deciding on defendant’s 
sentence. 

Id. at 31a-32a.6

The Court also observed that the jurors were 
instructed not to consider Runyon’s ethnicity or religion 
and signed certifi cations indicating that they had not. Id. 
at 32a-33a. The Court next concluded that the government 
had “demonstrated beyond a reasonable doubt that the 
jury would not have voted any differently on the lack-of-
remorse aggravator in the absence of the interrogation 
video,” id. at 34a, and that the video was also “harmless 
with respect to the equally-culpable mitigator” because 
the jury found this factor anyway. Id. at 35a.

6. In fact, this instruction made no sense. The District Court 
admitted the video for the express purpose of allowing the jury 
to consider Runyon’s response to the offi cers’ entreaties to him. 
Indeed, that was the reason that the Court said, “These portions of 
the video could not be removed without making the interrogation 
itself unintelligible.” App., infra, 31a-32a. In other words, the 
jury could not have considered Runyon’s response without 
considering the offi cers’ statements to him. As a result, the Court’s 
admonition that those same statements by the offi cers “should 
not be considered by you,” id. at 32a, was self-contradictory and 
necessarily ineffective in curing the prejudice to Runyon.
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The Court of Appeals then declared that it did 
not “believe that the overall balancing of these factors 
could have possibly produced a different result.” Id. In 
announcing how it reached this conclusion, the Court 
stated its view that the video was “inconsequential” from 
both a “quantitative” and “qualitative” perspective. The 
Court explained:

What ultimately drove the jury’s decision was 
not some video but the overpowering evidence of 
Runyon’s guilt, his pivotal role in the crime, and 
the exceptionally callous nature of his conduct. 
With three fatal shots to the chest and abdomen, 
Runyon robbed an innocent man of his life and 
two small children of their father. And for what? 
Money. The aggravating factors found by the 
jury — including that Runyon sought pecuniary 
gain, engaged in substantial planning and 
premeditation, and utilized his military and 
criminal justice background to facilitate his 
actions — refl ect the utter heartlessness of this 
horrifi c homicide, providing an abundant basis 
for the verdict. 

Id. at 36a. Signifi cantly, the Court cited nothing in the 
record to support its conclusion about “what ultimately 
drove the jury’s decision.”

B. The Improper Arguments

Runyon also contended that the government made a 
number of improper arguments during its summations 
at the penalty phase. In one instance, the Court assumed 
(without deciding) that Runyon was correct; in several 
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others, it expressly agreed that the government’s 
arguments were improper. 

In the first instance, Runyon argued that the 
government impermissibly infringed on his  Sixth 
Amendment right to trial when it attempted to rebut his 
argument that equally culpable participants in the crime 
were not facing the death penalty by arguing that Cat 
Voss “did not contest her guilt, did not have someone, a 
jury, weigh in on all the evidence and determine whether 
she was guilty.” Id. at 55a. The Court of Appeals termed 
these arguments “plainly problematic” and “assume[d] 
for the sake of argument that it was error for the jury to 
hear these statements.” Id. at 58a. 

In three other instances, the Court of Appeals 
went further and expressly held that the government’s 
arguments were improper. First, the Court found that it 
was inappropriate for the government to have referred 
to evidence in the wrongfully admitted videotape. Id. at 
58a-60a. Second, consistent with this Court’s opinion in 
 United States v. Young, 470 U.S. 1, 18 (1985), the Court 
found that it was improper for the prosecutor to have 
exhorted the jury to “do your duty and impose a sentence 
of death.” Id. at 71a-72a. Third, the Court disapproved of 
the prosecutor’s urging the jury to “send a message to 
the community, send a message with your verdict.” Id. at 
71a. Nonetheless, the Court of Appeals found that none 
of these errors warranted reversal, either.

Finally, Runyon argued that, even if the individual 
prejudicial effect of the errors did not warrant reversal, 
the combined prejudice from them did, under the 
cumulative error doctrine. However, the Court of Appeals 
rejected this argument, too:
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The proceeding below adhered to fundamental 
fairness. There is overwhelming evidence of 
guilt in the record and any possible error did 
not play a role in the outcome of either phase of 
[the] trial. Moreover, each aggravating factor 
(both statutory and non-statutory) determined 
by the jury was well supported by the record. 
Finally, we cannot see how cumulative error 
could have caused the jury to weigh the relevant 
sentencing factors any differently. 

 Id. at 85a.

Following the Panel’s decision, Runyon fi led a Petition 
for Rehearing En Banc, arguing, among other things, that 
the Fourth Circuit erred in its harmless error analysis. 
Pet. For Rehearing En Banc, ECF No. 102,  United States 
v. Runyon, 09-11, (4th Cir. Mar. 11, 2013). The Court 
of Appeals denied the Petition for Rehearing En Banc 
without comment on March 25, 2013. See App., infra, 1a.

This petition follows.

REASONS FOR GRANTING THE PETITION

I. The Proper Standard of Review for Harmless Error 
Is Unsettled and the Lower Courts Are Divided

In  Chapman v. California, 386 U.S. 18 (1967), this 
Court held that even a constitutional error at trial did not 
require reversal if the government could establish beyond 
a reasonable doubt that the error was harmless. The Court 
added that, to do so, the government would have to show 
that the error “did not contribute to the verdict obtained.” 
 Chapman, 386 U.S. at 24. Chapman itself provided no 
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specifi c guidance for how reviewing courts should measure 
the government’s showing. Thus, Chapman was silent on 
the question of whether the effect of the error should be 
evaluated under a test that assesses the error’s effect on 
a hypothetical, “reasonable” jury (the “hypothetical jury” 
approach) or a test that assesses its effect on the jury that 
actually decided the case (the “actual jury” or “effect-on-
the-verdict” approach).

Following Chapman, this Court has addressed the 
issue of harmless error analysis many times. See, e.g., 
 Harrington v. California, 395 U.S. 250 (1969);  Schneble 
v. Florida, 405 U.S. 427 (1972);  Delaware v. Van Arsdall, 
475 U.S. 673 (1986);  Arizona v. Fulminante, 500 U.S. 
938 (1991). Nevertheless, this Court has never squarely 
addressed the question in this petition of whether 
harmless error analysis requires a “hypothetical jury” 
or an “actual jury” approach. Moreover, the two of this 
Court’s prior opinions that come closest to doing so point 
in opposite directions. 

In  Sullivan v. Louisiana, 508 U.S. 275 (1993), in 
the course of holding that a constitutionally defi cient 
reasonable doubt instruction was a structural error, this 
Court explained that Chapman requires an “actual jury” 
approach: 

Consistent with the jury-trial guarantee, the 
question it instructs the reviewing court to 
consider is not what effect the constitutional 
error might generally be expected to have 
upon a reasonable jury, but rather what effect 
it had upon the verdict at hand. Harmless error 
review looks, we have said, to the basis on which 
“the jury actually rested its verdict.”
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508 U.S. at 279 (emphasis in original) (internal citations 
omitted) (quoting Yates v. Evatt, 500 U.S. 391, 404 (1991)).

Just six years later, this Court muddled the apparent 
clarity that  Sullivan had briefl y created. In  Neder v. 
United States, 527 U.S. 1 (1999), this Court held that 
the omission of an element from a jury charge is subject 
to harmless error analysis and, in doing so, declined to 
adopt the broad reasoning of Sullivan that endorsed the 
“actual jury” approach. 527 U.S. at 10-12. In explaining 
its decision, the Neder Court embraced the “hypothetical 
jury” approach to analyzing whether the omission of an 
element is harmless: “[A reviewing] court, in typical 
appellate-court fashion, asks whether the record contains 
evidence that could rationally lead to a contrary fi nding 
with respect to the omitted element.” Id. at 19.

Because Neder was a narrow holding that did not 
purport to overrule Sullivan, the tension between the 
reasoning in the two decisions has led to confusion in the 
lower courts. See id. at 36 (Scalia, J., concurring in part 
and dissenting in part) (“In casting Sullivan aside, the 
majority does more than merely return to the state of 
confusion that existed in our prior cases; it throws open 
the gate for appellate courts to trample over the jury’s 
function.”).

This Court’s review is necessary to resolve that 
confusion. Particularly in the context of capital sentencing 
hearings, the choice of tests is often outcome determinative, 
as it was here. In this case, the Fourth Circuit applied 
the “hypothetical jury” approach and relied on its own, 
independent assessment of the qualitative impact of the 
erroneously admitted video to support its conclusion that 
the error was harmless. 
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An “actual jury” approach would have produced the 
opposite result, as it would have required the Fourth 
Circuit to address what the jury actually did. In particular, 
the jury in this case found both aggravating and mitigating 
factors. However, when faced with the ultimate question 
of whether the aggravators suffi ciently outweighed the 
mitigators, the jury returned a split verdict that said, 
in effect, both that the aggravators did outweigh the 
mitigators and that they did not. In light of this result, a 
reviewing court applying the “actual jury” approach could 
never say that the actual jury would necessarily have 
returned death verdicts even if the erroneously admitted 
evidence had been excluded, for, in fact, that same jury 
already returned a life verdict on one death-eligible count.

A. The Courts of Appeals And State Courts Are 
Deeply Divided Over the Applicable Standard 
for Harmless Error

1. The Fourth Circuit is not alone in employing the 
“hypothetical jury” approach to harmless error review. At 
least two other Courts of Appeals, including the Seventh 
and Eleventh Circuits, as well as some state courts, do 
the same.7 This standard focuses almost exclusively on 
the strength of the government’s proof, resulting in what 
commentators have termed a “guilt-based” approach8 that 

7.  Chapman held that the standard for judging the 
consequences of federal constitutional errors was a matter of 
federal law regardless of whether the violation occurred in a 
federal or state court. 386 U.S. at 21.

8. See, e.g.,  Hon. Harry T. Edwards, To Err is Human, But 
Not Always Harmless: When Should Legal Error Be Tolerated?, 
70 N.Y.U. L. REV. 1167, 1170-71 (1995); see also ROGER J. TRAYNOR, 
THE RIDDLE OF HARMLESS ERROR 18-22 (1970) (labeling what is 
called the “guilt-based approach” here as the “correct result” test). 
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typically leads to affi rmance if the reviewing court fi nds 
“overwhelming evidence” supporting the verdict. See, e.g., 
 United States v. Miller, 688 F.3d 322, 329 (7th Cir. 2012) 
(“The test for harmless error is whether, in the mind of 
the average juror, the prosecution’s case would have been 
signifi cantly less persuasive had the improper evidence 
been excluded. An error is harmless if the untainted 
incriminating evidence is overwhelming.”) (internal 
citations omitted);  United States v. Lewis, 433 F. App’x. 
844, 846 (11th Cir. 2011) (“the properly admitted evidence 
of guilt is so overwhelming, and the prejudicial effect of the 
co-defendant’s statement so insignifi cant, that beyond any 
reasonable doubt the improper use of the statement was 
harmless.”) (internal quotation marks omitted);  People 
v. Nitz, 848 N.E.2d 982, 991 (Ill. 2006) (“It is extremely 
diffi cult for a reviewing court to read a jury’s subjective 
thoughts. . . . [T]he test for harmless error does not ask a 
reviewing court to undertake this impossible task. Rather 
. . . an appellate court reviewing an . . . error must examine 
the evidence and determine what a rational jury would 
have found.”) (internal citations omitted).9

2. A substantial body of scholarship has developed 
criticizing the “guilt-based approach” for permitting 
appellate courts to usurp the jury’s role in assessing 
guilt. Almost two decades ago, then-Chief Judge Harry 
T. Edwards of the D.C. Circuit decried the approach’s 
apparent “stranglehold” on the federal courts, warning 
that: 

9. See also  Lanier v. United States, 220 F.3d 833, 839 (7th 
Cir. 2000) (rejecting a harmless error test that asks “whether 
it is apparent beyond a reasonable doubt that the error did not 
contribute to the verdict at all”).
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[t]he problem with harmless error arises 
when we as appellate judges conf late the 
harmlessness inquiry with our own assessment 
of a defendant’s guilt . . . . I believe that, 
more often than not, we review the record to 
determine how we might have decided the case; 
the judgment as to whether an error is harmless 
is therefore dependent on our judgment about 
the factual guilt of the defendant. 

Edwards, supra note 8, 1170-71; see also  Gregory 
Mitchell, Against “Overwhelming” Appellate Activism: 
Constraining Harmless Error Review, 82 CALIF. L. REV. 
1335, 1340 (1994) (“Under this test, appellate review 
substantially intrudes on the province of the trial court 
because it allows the appellate court reviewing the trial 
record to come to its own, independent conclusion of guilt. 
Thus the court does not ask what effect an error had 
upon the guilty verdict in the case at hand.”) (internal 
citations and quotation marks omitted);  Jeffrey O. Cooper, 
Searching for Harmlessness: Method and Madness 
in the Supreme Court’s Harmless Constitutional 
Error Doctrine, 50 U. KAN. L. REV. 309, 334 (2002) 
(“[This approach] threatens the integrity, not merely of 
constitutional rights . . . but also of the right to trial by jury 
itself. However rigorous the standard is made to sound 
in the abstract . . . in practice it ultimately collapses into 
the equivalent of a directed verdict for the government.”). 

3. Consistent with this scholarly criticism, the 
First, Second, Third, Sixth, and D.C. Circuits, as well 
as some state courts, adhere to the “actual jury” test, 
which commentators have also termed the “effect-on-
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the-verdict” approach.10 Instead of asking whether the 
untainted evidence is so overwhelming that no reasonable 
jury could have reached a different result, these courts 
carefully scrutinize the entire record to determine how 
errors affected the actual juries in those cases. See, e.g., 
 Gov’t of the V.I. v. Martinez, 620 F.3d 321, 337 (3d Cir. 
2010) (error is harmless only if “the guilty verdict actually 
rendered in this trial was surely unattributable to the 
error”); United States v. Varoudakis, 233 F.3d 113, 125-
26 (1st Cir. 2000) (holding erroneously admitted evidence 
harmless “only if it is highly probable that the error did not 
contribute to the verdict. To make this determination, we 
must conclude with fair assurance, after pondering all that 
happened without stripping the erroneous action from the 
whole, that the [jurors’] judgment was not substantially 
swayed by the error.”) (internal citations and quotation 
marks omitted);  Wray v. Johnson, 202 F.3d 515, 526 (2d Cir. 
2000) (declaring that the “factors to be considered are the 
importance of the witness’s wrongly admitted testimony, 
and the overall strength of the prosecution’s case”, but 
cautioning that “the mere fact that the properly admitted 
evidence, standing alone, would have been suffi cient to 
support the conviction is not determinative of whether 
the improperly admitted evidence had a substantial and 
injurious effect”);  United States v. Cunningham, 145 F.3d 
1385, 1396 (D.C. Cir. 1998) (“even if we fi nd the untainted 
evidence against [the defendant] to be overwhelming, we 
could not fi nd the error harmless for this reason. Rather, 
we must determine whether the error affected the jury’s 
verdict.”);  United States v. Wolf, 879 F.2d 1320, 1324 (6th 
Cir. 1989) (“absent the improperly admitted confession, 

10. See, e.g., Edwards, supra note 8, at 1170-71; Traynor, 
supra note 8, at 22-25. 
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it is clear beyond a reasonable doubt that the jury would 
have returned a verdict of guilty . . . . [I]f the record is 
clear that the jury’s decision was not affected, we may 
fi nd the error to be harmless.”);  Rigterink v. State, 2 So. 
3d 221, 255-56 (Fla. 2009), vacated on other grounds, 
559 U.S. 965 (2010) (“In sum, the evidence suggests that 
[the defendant] has entangled himself in a web of deceit 
and these circumstances may indicate guilt. However, 
our harmless-error test is not guided by a suffi ciency-
of-the-evidence, correct-result, not-clearly-wrong, . . . 
overwhelming-evidence test.”);  State v. Alvarez-Lopez, 
98 P.3d 699, 709-10 (N.M. 2004) (“Our focus must remain 
squarely on assessing the likely impact of the error on 
the jury’s verdict.”).

B. Because Of The Unique Discretion Afforded To 
Juries In Capital Sentencing Proceedings, The 
Effect Of The Misapplication Of The Harmless 
Error Standard Is Most Pronounced In This 
Context

1. The FDPA provides defendants with the right to 
have a jury determine the sentence to be imposed in a 
capital case.  18 U.S.C. § 3593(b). Under the Act, the jury 
is directed to determine:

whether all the aggravating factor or factors 
found to exist sufficiently outweigh all the 
mitigating factor or factors found to exist to 
justify a sentence of death, or, in the absence 
of a mitigating factor, whether the aggravating 
factor or factors alone are suffi cient to justify 
a sentence of death. 

Id. at § 3593(e).
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As a result of this standard, the decision whether to 
impose a death sentence is qualitatively different from the 
decision of guilt or innocence. A verdict of guilty requires 
a jury to make a factual determination that defined 
elements of an offense have been established. There is no 
such objective guidance for the jury to employ in assessing 
whether aggravating factors outweigh mitigating factors 
“suffi ciently”; rather, each juror must use his or her own 
moral judgment to answer that question. See  Satterwhite 
v. Texas, 486 U.S. 249, 261 (1988) (Marshall, J., concurring 
in part and concurring in the judgment) (“Unlike the 
determination of guilt or innocence, which turns largely 
on an evaluation of objective facts, the question whether 
death is the appropriate sentence requires a profoundly 
moral evaluation of the defendant’s character and crime.”); 
see also  California v. Ramos, 463 U.S. 992, 1008 (1983) 
(“Once the jury fi nds that the defendant falls within the 
legislatively defi ned category of persons eligible for the 
death penalty . . . the jury then is free to consider a myriad 
of factors to determine whether death is the appropriate 
punishment. In this sense, the jury’s choice between life 
and death must be individualized.”);  Zant v. Stephens, 462 
U.S. 862, 900 (1983) (in deciding whether to impose the 
death penalty, the jury “makes a unique, individualized 
judgment regarding the punishment that a particular 
person deserves”).

This qualitative difference in the nature of the 
capital sentencing determination should mean that in 
most cases it would be diffi cult for a reviewing court to 
conclude that the government has established beyond 
a reasonable doubt that an error in capital sentencing 
proceedings is harmless. Nonetheless, twenty-fi ve years 
ago, in  Satterwhite, this Court recognized that, at least 
in theory, harmless error analysis could be applied to the 
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erroneous admission of evidence in such proceedings. 486 
U.S. at 258. At the same time, this Court noted the unique 
challenge of conducting such review of a capital sentencing 
decision. Id. (“the evaluation of the consequences of an 
error in the sentencing phase of a capital case may be 
more diffi cult because of the discretion that is given to 
the sentencer”). In his concurrence, Justice Marshall 
explained the problem further: “[b]ecause of the moral 
character of a capital sentencing determination and the 
substantial discretion placed in the hands of the sentencer, 
predicting the reaction of a sentencer to a proceeding 
untainted by constitutional error on the basis of a cold 
record is a dangerously speculative enterprise.”  Id. at 
262 (Marshall, J., concurring in part and concurring in 
the judgment). 

The admonitions in Satterwhite suggested that it would 
be the unusual case in which a capital sentencing error 
would be deemed harmless. And, indeed, in Satterwhite 
itself, the Court held that the state court had erred in 
concluding that the erroneous admission of testimony in 
that case was harmless beyond a reasonable doubt. Id. at 
258-60; see also  Clemons v. Mississippi, 494 U.S. 738, 
754 (1990) (noting that state courts are not required to 
“engage in reweighing or harmless-error analysis when 
errors have occurred in a capital sentencing proceeding” 
and instead “may conclude that peculiarities in a case 
make appellate reweighing or harmless-error analysis 
extremely speculative or impossible.”) 

Twenty-five years of experience have painted a 
very different picture. Far from rare, it has become 
common for reviewing courts to determine that errors 
in capital sentencing proceedings are harmless. See, 
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e.g.,  United States v. Stitt, 250 F.3d 878, 898-99 (4th Cir. 
2001) (erroneous admission of victim-impact evidence 
was harmless);  United States v. Higgs, 353 F.3d 281, 
319 (4th Cir. 2003) (even if aggravating factor of prior 
serious drug offense was improperly submitted, error 
was harmless);  United States v. Caro, 597 F.3d 608, 630-
31 (4th Cir. 2010) (any error in permitting consideration 
of defendant’s failure to express remorse was harmless); 
 United States v. Hall, 152 F.3d 381, 418 (5th Cir. 1998) 
(any error in submitting victim-impact aggravator was 
harmless);  United States v. Webster, 162 F.3d 308, 326 (5th 
Cir. 1998) (erroneous instruction on “substantial planning” 
aggravator was harmless);  United States v. Bernard, 
299 F.3d 467, 484-87 (5th Cir. 2002) (invalid fi nding of 
pecuniary-gain aggravating factor and evidentiary error 
were harmless);  United States v. Mikos, 539 F.3d 706, 
719 (7th Cir. 2008) (any error in argument that defendant 
showed lack of remorse was harmless);  United States 
v. Purkey, 428 F.3d 738, 758 (8th Cir. 2005) (erroneous 
exclusion of expert medical testimony was harmless). In no 
small part, those decisions refl ect those courts’ mistaken 
use of the hypothetical reasonable jury approach to 
harmless error review. See  Caro, 597 F.3d at 631;  Webster, 
162 F.3d at 326;  Hall, 152 F.3d at 418.

2. The unique discretion entrusted to capital 
sentencing juries amplifies the significance of the 
difference between the “hypothetical jury” and “actual 
jury” approaches to harmless error review. Because each 
jury is permitted to defi ne for itself what it means for 
aggravating factors “suffi ciently” to outweigh mitigating 
factors, there is no abstract “right” or “wrong” answer to 
the question of whether a defendant should be sentenced 
to death. However, under a “hypothetical jury” approach 
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to harmless error analysis, a reviewing court must come 
up with its own standard for measuring when aggravators 
“suffi ciently” outweigh mitigators, for the reviewing court 
is positing whether a hypothetical reasonable jury would 
have returned the same verdict of death even if it had not 
been exposed to the erroneously admitted evidence. 

In contrast, the “actual jury” approach preserves the 
defendant’s statutory right to have the jury itself set that 
standard. As one scholar notes:

[In the penalty phase, the] appellate court is 
in the position of assessing, not the probability 
that the evidence was pertinent to a fact, but 
instead how jurors would react to that evidence 
. . . . The jurors may disregard it, count it as a 
major factor, or consider it [to be] minor . . . . 
The appellate court cannot assume that there 
is a uniform response to the evidence, unlike in 
the guilt phase where the use of the evidence is 
more defi ned. Because it is diffi cult to analyze 
the error from the usual angle of the typical 
jury, the appellate court is more likely to be in 
fact reweighing the factors as they view them, 
which usurps the trial jury’s function. 

Linda E. Carter, Harmless Error in the Penalty Phase 
of a  Capital Case: A Doctrine Misunderstood and 
Misapplied, 28 GA. L. REV. 125, 156 (1993). 
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C. This Capital Case Provides An Ideal Vehicle 
For Clarifying The Proper Approach To 
Harmless Error

Because the use of a “hypothetical jury” rather than 
an “actual jury” approach to harmless error analysis was 
outcome determinative for Runyon, this case provides an 
ideal vehicle for resolving the split of authority among the 
lower courts. 

The question that the Fourth Circuit addressed was 
whether the government had proven the wrongfully 
admitted video had no impact on the jury. App., infra, 36a. 
Applying its objective test, the Fourth Circuit made its 
own assessment of the evidence to answer that question 
and announced:

The aggravating factors found by the jury 
– including that Runyon sought pecuniary 
gain, engaged in substantial planning and 
premeditation, and utilized his military and 
criminal justice background to facilitate his 
actions – refl ect the utter heartlessness of this 
horrifi c homicide, providing an abundant basis 
for the verdict. 

Id. The Fourth Circuit’s conclusion that there was 
“abundant basis” to justify the verdict and its related 
assessment that the videotape “was inconsequential from 
a qualitative perspective” necessarily implied that, in the 
Panel’s view, no reasonable jury would have reached a 
different verdict had the videotape been excluded. 
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Had the Court instead assessed whether the jury that 
actually imposed the sentence would have done so, it would 
necessarily have concluded that the government failed 
to meet its burden of establishing harmlessness beyond 
a reasonable doubt. The jury unanimously found nine 
mitigating factors (two of which were not even listed by 
Runyon’s counsel but were added sua sponte by the jury); 
eleven jurors found three other mitigators; and ten found 
a fourth. Nothing in the record indicates on what basis the 
actual jury determined that the aggravators “suffi ciently” 
outweighed this substantial mitigation case.11 As a result, 
it is impossible for any reviewing court to conclude – let 
alone conclude beyond a reasonable doubt – that the 
prejudicial effect of so infl ammatory a video was not a 
factor tipping that determination to death.

Indeed, had it properly considered the effect of the 
error on the actual jury, the Fourth Circuit would have 
been forced to confront the prejudicial impact of the 
videotape, which was a centerpiece of the government’s 
rebuttal case. Speaking through the video, the offi cers 
effectively told the jury that Runyon had not expressed 
remorse, that he was nothing but a “cold-blooded killer,” 
that he was not an “honorable Asian man,” that he was 
un-Christian, and that he should be punished with death 
for his failure to cooperate. These words were all the more 
powerful not only because they came from law enforcement 
offi cers, but also because Detective Rilee, the principal 
interrogator, was also a government witness, adding even 
greater legitimacy to his statements on the video.

11. Indeed, the Court’s opinion does not even attempt to 
analyze the countervailing weight of the defense’s mitigation case.
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Moreover, the “actual jury” approach would have 
required the Court of Appeals to consider the signifi cance 
of the split verdict. The three death-eligible charges all 
related to the same conduct; the sentencing jury heard 
the same evidence and the same arguments; and the jury 
found the same aggravators and mitigators on all three 
counts. Then, inexplicably, the jury found that those 
aggravators “suffi ciently” outweighed the mitigators as 
to two counts but did not as to the third. Although it is 
impossible to divine the logic behind this split verdict, 
one thing is crystal clear: it would be a fallacy to say that 
this jury would invariably have returned a death verdict 
because in one instance it declined to do so. Under these 
circumstances, no reviewing court applying an “actual 
jury” test could properly conclude beyond a reasonable 
doubt that this jury would still have returned a death 
verdict on the other counts had its deliberations not been 
tainted by improper evidence.

II. The Proper Standard of Review for Cumulative 
Error Is Unsettled and the Lower Courts Are 
Divided

A. The Fourth Circuit’s “Fundamental Fairness” 
Test For Cumulative Error Is Contrary To 
The Approach Of Other Circuits And To the 
Federal Death Penalty Act

1. It is well-settled that the combined prejudice from 
two or more errors which are individually harmless may 
require reversal under some circumstances. See e.g., 
 United States v. Rivera, 900 F.2d 1462, 1469 (10th Cir. 
1990). However, the Courts of Appeals are sharply split 
on what those circumstances are.
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In this case and in others, the Fourth Circuit applies 
a standard of reversal for cumulative error only if the 
individual errors taken together “so fatally infect[ed] the 
trial that they violated the trial’s fundamental fairness.” 
App., infra, 84a (quoting United States v. Basham, 561 
F.3d 302, 330 (4th Cir. 2009)). Other Circuits do not use this 
“fundamental fairness” test but, instead, apply the same 
harmlessness test to errors collectively that they apply 
to them individually. Thus, the Tenth Circuit requires 
reversal when “the preserved errors . . . considered as a 
group . . . are not harmless . . . .”  United States v. Caraway, 
534 F.3d 1290, 1302 (10th Cir. 2008).12 The Fifth Circuit 
similarly focuses on the cumulative effect of the errors 
on the jury’s decisions in order to determine whether the 
government has established beyond a reasonable doubt 
that they had no impact on the verdict. In  United States v. 
Parker, 997 F.2d 219, 222 (5th Cir. 1993), for example, the 
Court concluded that the four potentially harmless errors 
at issue were not harmless in the aggregate because the 
jury may have considered the tainted evidence as part of 
its deliberations and this evidence may have affected its 
verdict. 

2. The Fourth Circuit does not undertake such an 
analysis. In fact, it abandons harmless error analysis 
entirely in the context of cumulative errors and instead 
considers only whether the sentencing was “fundamentally 
fair” and whether there was a suffi cient basis for the 
verdict. As a result, in Runyon’s case, the Court made no 

12. See also  Cargle v. Mullin, 317 F.3d 1196, 1224 (10th Cir. 
2003) (asking “whether the various errors we have identifi ed 
collectively ‘had substantial and injurious effect or infl uence 
in determining the jury’s [sentence].’”) (quoting Brecht v. 
Abrahamson, 507 U.S. 619, 637 (1993)).
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effort to determine whether, under either a “hypothetical 
jury” or an “actual jury” approach, the government 
“proved beyond a reasonable doubt that the error 
complained of did not contribute to the verdict obtained.” 
 Satterwhite, 486 U.S. at 251, 258-59. Instead, the Court’s 
analysis focused on the aggravating evidence and whether 
it was weighty enough to justify the death verdict:

In short, the basic problem with Runyon’s 
cumulative error claim is that it runs up against 
the cumulative weight of all the evidence 
against him. There is simply no question that 
Runyon fi red fi ve bullets into the body of an 
innocent naval offi cer and young father – at 
close range and in cold blood. There is simply no 
question that the jury had a strong evidentiary 
basis for unanimously f inding numerous 
aggravating factors beyond a reasonable doubt 
– including that Runyon acted with monetary 
motives, planned and premeditated the murder, 
exploited his military and law enforcement 
experience in committing it, and showed not 
a hint of remorse for inflicting inestimable 
human damage for a paltry sum. The jury was 
justifi ed in concluding that these aggravators 
sufficiently outweighed the mitigators 
established by the defense, and Runyon has 
given us no reason to upset the judgment.

App., infra, 87a (emphasis added).

3. There is no justifi cation for applying a different 
standard of review for the cumulative impact of multiple 
errors than for the impact of these errors individually. To 
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the contrary, it is diffi cult to understand how an individual 
error could logically be termed “harmless” if that error 
combined with another error did in fact impact the verdict. 
Moreover, in the capital sentencing context, the FDPA 
itself requires harmlessness analysis for all preserved 
legal errors. Thus, the Act requires reversal wherever 
the courts of appeals fi nd preserved legal error unless 
“the Government establishes beyond a reasonable doubt 
that the error was harmless.”  18 U.S.C. § 3595(c)(2). To 
be faithful to this statutory mandate, a reviewing court 
must assess not simply whether an error is harmless in 
isolation, but also whether it is harmless in the context 
of the cumulative harm from any other errors in the 
case. The Fourth Circuit’s alternative approach – to 
ask whether the trial was “fundamentally fair” – is an 
artifi cial, judicially created standard that is inconsistent 
with the plain language of the Act.

B. The Difference in Standards For Cumulative 
Error Can Be Outcome Determinative

1. A comparison between this case and a recent capital 
case from the Second Circuit illustrates how the application 
of different standards for cumulative error review can be 
outcome determinative. In  United States v. Whitten, 
610 F.3d 168, 201-02 (2d Cir. 2010), the Second Circuit 
considered the effect of two constitutional errors (a  Sixth 
Amendment violation and a  Fifth Amendment violation) 
on a capital sentencing verdict. After doing so, the Court 
vacated the death sentence, as it “conclude[d] . . . that the 
two errors – each reinforcing and amplifying the other on 
the critical issues of remorse, acceptance of responsibility, 
and future dangerousness – cannot be found harmless 
beyond a reasonable doubt.” Id. at 202 n. 26. Had the Court 
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applied the Fourth Circuit’s “fundamental fairness” test, 
it would surely have affi rmed for, as the dissent noted, “[t]
he evidence establishing the government’s aggravating 
factors . . . was overwhelming.” Id. at 215 (Livingston, J., 
concurring in part and dissenting in part). In particular, 
the defendant had shot and killed two undercover police 
offi cers without warning or provocation in order to rob 
them; had engaged in many additional acts of violence; 
had engaged in violence in custody, assaulting corrections 
offi cers and other inmates; and had used his position in a 
gang to incite other inmate violence.  Id. at 215-16. 

2. The Second Circuit’s analysis in Whitten contrasts 
sharply with the Fourth Circuit’s analysis here. The 
Fourth Circuit ignored the “reinforcing and amplifying” 
effect that the errors in closing argument had on the 
prejudice from the videotape. Not only did the government 
twice draw the jury’s attention explicitly to the video 
during summation, but the government also improperly 
implored the jurors to “do their duty” and “send a message 
to the community” – a duty and a message which, the 
video had already improperly told them, was to sentence 
Runyon to death.

* * * *

The potential consequences of error are highest 
in death penalty cases. See  Eddings v. Oklahoma, 455 
U.S. 104, 118 (1982) (O’Connor, J., concurring) (courts 
must take “extraordinary measures to ensure that the 
prisoner sentenced to be executed is afforded process that 
will guarantee, as much as is humanly possible, that the 
sentence is not imposed out of . . . prejudice”);  Lockett v. 
Ohio, 438 U.S. 586, 604 (1978) (the “qualitative difference 
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between death and other penalties calls for a greater 
degree of reliability when the death sentence is imposed”). 
In light of these stakes, the Fourth Circuit’s evaluation of 
the impact of the constitutional errors at Runyon’s capital 
sentencing proceeding presents the most compelling 
opportunity for this Court to resolve longstanding debates 
among the lower courts regarding the proper standard 
for evaluating such errors.

CONCLUSION

The petition for a writ of certiorari should be granted.
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APPENDIX A — ORDER OF THE UNITED 
STATES COURT OF APPEALS FOR THE 

FOURTH  CIRCUIT, FILED MARCH 25, 2013

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 09-11
(4:08-cr-00016-RBS-TEM-3)

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

v.

DAVID ANTHONY RUNYON,

Defendant-Appellant.

ORDER

The petition for rehearing en banc was circulated to 
the full court. No judge requested a poll under Fed. R. 
App. P. 35. The court denies the petition for rehearing 
en banc.

    For the Court

    /s/    
    Patricia S. Connor, Clerk
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APPENDIX B — OPINION OF THE UNITED 
STATES COURT OF APPEALS FOR THE FOURTH 

CIRCUIT, FILED FEBRUARY 25, 2013

 PUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 09-11

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

v.

DAVID ANTHONY RUNYON,

Defendant-Appellant.

Appeal from the United States District Court
for the Eastern District of Virginia, at Newport News.

Rebecca Beach Smith, District Judge.
(4:08-cr-00016-RBS-TEM-3)

Argued December 5, 2012 
Decided February 25, 2013 

Before WILKINSON, NIEMEYER, and GREGORY, 
Circuit Judges.

Affi rmed by published opinion. Judge Wilkinson wrote 
the opinion, in which Judge Niemeyer and Judge Gregory 
joined. Judge Niemeyer wrote a concurring opinion.
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WILKINSON, Circuit Judge:

Defendant David Anthony Runyon appeals his 
conviction and capital sentence for conspiracy to commit 
murder-for-hire, among other charges stemming from 
the same course of events. For the following reasons, we 
affi rm.

I. 

A. 

On April 30, 2007, Cory Allen Voss, an offi cer in the 
United States Navy, was found dead of multiple gunshot 
wounds in his pickup truck in a parking lot in Newport 
News, Virginia. Three individuals were arrested in 
connection with the killing: Runyon; Catherina Voss 
(“Cat”), the victim’s wife; and Michael Draven. On 
February 13, 2008, a federal grand jury in the Eastern 
District of Virginia returned a fi ve-count indictment 
charging all three with the following crimes:

• Count One: conspiracy to commit murder-for-hire, 
in violation of 18 U.S.C. § 1958(a);

• Count Two: carjacking resulting in death, in 
violation of 18 U.S.C. § 2119 and 18 U.S.C. § 2;

• Count Three: bank robbery resulting in death, 
in violation of 18 U.S.C. § 2113(a) and (e) and 18 
U.S.C. § 2;
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• Count Four: conspiracy to commit robbery 
affecting commerce, in violation of 18 U.S.C. § 
1951(a); and

• Count Five: murder with a fi rearm in relation to a 
crime of violence, in violation of 18 U.S.C. § 924(c)
(1) and (j) and 18 U.S.C. § 2.

The indictment also included the requisite notice of special 
fi ndings for seeking capital punishment pursuant to the 
Federal Death Penalty Act (FDPA), 18 U.S.C. §§ 3591-
3598, which governs multiple aspects of this case. The 
government further notifi ed Runyon that it intended to 
seek the death penalty against him on July 17, 2008.

Cat pleaded guilty to all counts and was sentenced to 
life imprisonment. Runyon and Draven were jointly tried 
before a jury beginning on June 30, 2009. At the end of 
the prosecution’s case on the question of guilt, the court 
granted the defendants’ motion to dismiss Count Three. 
The jury found both defendants guilty of Counts One, Two, 
and Five and not guilty of Count Four. The government did 
not pursue the death penalty against Draven. He received 
a sentence of life imprisonment, and this court affi rmed 
his convictions in United States v. Draven, 417 F. App’x 
362 (4th Cir. 2011) (per curiam).

The district court conducted a death penalty eligibility 
hearing for Runyon on July 22, 2009. The previous day, 
the court had excused a juror whose mother had died 
the night before and replaced her with an alternate, 
and the court informed the parties of this substitution 
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immediately before the eligibility hearing. Neither side 
presented additional evidence at the hearing, and on that 
same day, the jury found Runyon eligible to receive the 
death penalty as a threshold matter. The penalty selection 
phase commenced on August 19, 2009. The jury began 
deliberating during the afternoon of August 26, 2009. The 
next morning, the court excused a juror whose brother-in-
law had passed away the night before, replacing her with 
an alternate. The jury returned its verdict that evening, 
recommending a sentence of death on Counts One and Five 
and a sentence of life imprisonment on Count Two. The 
court imposed the recommended sentences on December 
4, 2009, and this appeal followed.

B. 

The evidence adduced during the guilt phase of 
Runyon’s trial established the following factual foundations 
for his convictions.

Cat and Draven began conducting an extramarital 
affair during the summer of 2006. The affair commenced 
when Voss, to whom Cat had been wed since 1999, was 
deployed aboard the USS Elrod. Cat and Draven hired 
Runyon, whom Draven met while participating in a drug 
study in February 2007, to murder Voss in hopes of gaining 
his Navy death benefi ts and life insurance proceeds.

On April 20, 2007, Cat opened an account at a branch of 
the Langley Federal Credit Union in Newport News (“the 
LFCU”) with a fi ve dollar deposit. Shortly before midnight 
on April 29, 2007, Cat sent Voss to the automated teller 
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machine (“ATM”) at the LFCU to withdraw cash. Video 
surveillance showed that while Voss stood at the ATM, 
an unidentifi able intruder entered his pickup truck. Voss 
drove away from the ATM but returned a few minutes 
later and attempted another withdrawal, which was denied 
due to insuffi cient funds. Voss was found dead in his truck 
in a parking lot near the LFCU the next morning. He 
had been shot fi ve times at close range. Four hollow-point 
bullets from a “.38 class” gun—which includes fi rearms 
capable of fi ring .357 magnum, .38 special, and 9 mm 
cartridges—were recovered from his body. The cause of 
death was three shots to the chest and abdomen.

The prosecution presented a wealth of evidence proving 
that Runyon acted as the triggerman in a murder-for-hire 
conspiracy. The government established that on the day 
of the killing, Runyon purchased a .357 magnum handgun 
and ammunition in West Virginia, where he lived, and that 
a friend of his pawned the gun several months later. In 
the console of Runyon’s vehicle, law enforcement located a 
map of Newport News with notes referring to Voss, Voss’s 
vehicle, and the LFCU, as well as a photograph of Cat and 
Draven with their names, addresses, and a social security 
number written on the back. In Runyon’s current and 
former homes, investigators discovered phone numbers 
for Cat and Draven; a box of .357 magnum bullets with fi ve 
missing; papers mentioning the LFCU and the travel time 
to Virginia; and a list of items including a taser, Spyderco 
knife, tarp, and trash bag, as well as boots, gloves, a black 
hoodie sweatshirt, and military-style pants. Moreover, a 
variety of telephone and email evidence showed that Cat, 
Draven, and Runyon had arranged the contract killing and 
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attempted to orchestrate a cover-up. For example, while 
Runyon apparently asked for fi ve hundred dollars up front, 
a Western Union money order showed that he received two 
hundred and seventy-fi ve dollars from Draven’s brother 
on June 1, 2007. Finally, several witnesses testifi ed that 
Runyon had boasted about killing Voss—or a military 
member or unidentifi ed individual—for money.

As mentioned above, at the close of the prosecution’s 
case-in-chief, the court dismissed the bank robbery 
charge (Count Three). The jury ultimately convicted 
Runyon of conspiracy to commit murder-for-hire (Count 
One), carjacking resulting in death (Count Two), and 
murder with a fi rearm in relation to a crime of violence 
(Count Five) and found him not guilty of conspiracy to 
commit robbery affecting commerce (Count Four).

C. 

The sentencing portion of the trial began with the 
eligibility phase, which determines whether a defendant 
meets the minimum statutory requirements for receiving 
the death penalty. Pursuant to the FDPA, a defendant 
convicted of certain crimes—including those charged 
in Counts One, Two, and Five here—can be declared 
eligible if the jury determines, unanimously and beyond 
a reasonable doubt, that one of four enumerated intent 
elements and at least one statutory aggravating factor 
are present. See 18 U.S.C. §§ 3591-3593. Here, the jury 
found that Runyon had intentionally killed Voss, see id. 
§ 3591(a)(2)(A), and that the prosecution had established 
two statutory aggravating factors: fi rst, that Runyon 
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“committed the offense as consideration for the receipt, or 
in the expectation of the receipt, of anything of pecuniary 
value” and, second, that he “committed the offense after 
substantial planning and premeditation to cause the death 
of a person,” id. § 3592(c)(8), (9).

The district court then proceeded to the penalty 
selection phase. Pursuant to the FDPA, the jury must 
decide by unanimous vote “whether the defendant should 
be sentenced to death, to life imprisonment without the 
possibility of release or some other lesser sentence.” Id. 
§ 3593(e). In deciding whether to recommend capital 
punishment, the jury must determine “whether all the 
aggravating . . . factors found to exist suffi ciently outweigh 
all the mitigating . . . factors found to exist to justify a 
sentence of death.” Id. The FDPA enumerates a number of 
statutory aggravating factors and mitigating factors (which 
are also often called “aggravators” and “mitigators”) and 
allows the parties to propose nonstatutory factors for the 
jury to consider as well. Id. § 3592(a), (c); id. § 3593(a). 
While the jury may fi nd only aggravators for which the 
prosecution has provided notice as defi ned by the statute, 
the jury may fi nd additional mitigators beyond those 
specifi cally proposed by the defense. Id. § 3592(a), (c); id. 
§ 3593(a). Finally, the FDPA provides that, while fi ndings 
concerning aggravating factors must be unanimous, 
fi ndings concerning mitigating factors “may be made by 
1 or more members of the jury, and any member of the 
jury who fi nds the existence of a mitigating factor may 
consider such factor established.” Id. at § 3593(d).

After receiving an abundance of evidence over 
several days (from sixteen prosecution and twenty-one 
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defense witnesses),1 the jury unanimously found that the 
prosecution had proved each of its proposed nonstatutory 
aggravators, in addition to the two statutory aggravators 
already found during the eligibility phase. As listed on the 
special verdict form, these were:

• Nonstatutory Aggravating Factor One: Runyon 
“caused injury, harm, and loss to the victim, Cory 
Allen Voss, and the victim’s family and friends”;

•  Nonstatutory Aggravating Factor Two: In killing 
Voss, Runyon “utilized education, training, 
and experience that he received in college 
courses focused on criminal justice, and as a law 
enforcement and correctional offi cer, as an offi cer 
of the Kansas National Guard, and as a member 
of the United States Army”;

•  Nonstatutory Aggravating Factor Three: Runyon 
“engaged in acts of physical abuse toward women”; 
and

•  Nonstatutory Aggravating Factor Four: Runyon 
“has demonstrated a lack of remorse for murdering 
Cory Allen Voss as demonstrated by the evidence 
in the case.”

1. It bears note that the FDPA speaks in terms of 
“information” rather than “evidence” and expressly provides that 
the rules of evidence do not generally apply to capital sentencing 
proceedings. See id. § 3593(c). Where it is natural to do so, we use 
the word “evidence” here colloquially.
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The jury also unanimously found that Runyon had 
established seven of the fourteen mitigators proposed by 
the defense:

• Statutory Mitigating Factor One: Runyon “does 
not have a serious criminal record,” see id. 
§ 3592(a)(5);

• Statutory Mitigating Factor Two: “Other persons 
equally culpable in the crime will not be punished 
by death,” see id. § 3592(a)(4);

• Nonstatutory Mitigating Factor One: Runyon 
“will serve a sentence of life in prison without the 
possibility of release if not sentenced to death”;

• Nonstatutory Mitigating Factor Nine: Runyon’s 
son “will suffer emotional harm if his father is 
executed”;

• Nonstatutory Mitigating Factor Ten: Runyon’s 
mother “will suffer emotional harm if her son is 
executed”;

• Nonstatutory Mitigating Factor Eleven: Runyon 
“served his country as a member of the United 
States Army and was honorably discharged”; and

• Nonstatutory Mitigating Factor Twelve: Runyon 
“graduated from high school and earned an 
associate of arts degree . . . and took further 
college courses to expand his education.”
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Additionally, the jury unanimously found two further 
nonstatutory mitigating factors that the defense had 
not expressly proposed: fi rst, that Runyon “continued to 
witness and experience domestic violence and parental 
confl ict/abuse from [his] mother and adoptive father” and, 
second, that Runyon’s brother “will suffer emotional harm 
if his brother is executed.”

Finally, beyond these unanimous fi ndings, ten or 
eleven of the twelve jurors found the following three 
proposed mitigators:

•  Nonstatutory Mitigating Factor Two: Runyon “has 
worked and has been legally employed for all of his 
life”;

•  Nonstatutory Mitigating Factor Three: Runyon 
“committed acts of kindness and generosity for 
his neighbors and his community”; and

•  Nonstatutory Mitigating Factor Four: Runyon 
“grew up, witnessed, and experienced, domestic 
violence and parental confl ict until his mother and 
biological father separated.”

And eleven jurors agreed that the defense had established 
an additional mitigating factor that it had not specifi cally 
proposed: that Runyon “was given the impression that 
Cory Voss was molesting [Voss’s] daughter.”

The special verdict form concluded by confi rming that 
upon weighing the six aggravating factors (two from the 
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eligibility phase and four from the penalty selection phase) 
and multiple mitigating factors, the jury unanimously 
recommended a sentence of death on Counts One and Five 
and a sentence of life imprisonment without the possibility 
of release on Count Two.

II. 

Runyon appeals both his convictions and his sentences 
on various grounds. Although the bulk of Runyon’s 
appeal focuses on the latter, we take up his conviction-
related challenges fi rst in the interest of chronological 
order. First, Runyon claims that the statutes on which 
Counts One and Two are premised are unconstitutional. 
Second, he contends that there was insuffi cient evidence 
to establish the jurisdictional element of Count One. We 
address these arguments in turn and, for the reasons that 
follow, fi nd each unconvincing.

A. 

Runyon asserts that both the federal murder-for-hire 
statute, 18 U.S.C. § 1958, which underlies Count One, and 
the federal carjacking statute, 18 U.S.C. § 2119, which 
underlies Count Two, are unconstitutional because their 
enactment exceeded Congress’s enumerated powers—in 
particular, the power to “regulate Commerce with foreign 
Nations, and among the several States.” U.S. Const. art. 
I, § 8, cl. 3.
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1. 

The text of the murder-for-hire statute provides for 
punishment of whoever 

travels in or causes another (including the 
intended victim) to travel in interstate or 
foreign commerce, or uses or causes another 
(including the intended victim) to use the 
mail or any facility of interstate or foreign 
commerce, with intent that a murder be 
committed in violation of the laws of any State 
or the United States as consideration for the 
receipt of, or as consideration for a promise or 
agreement to pay, anything of pecuniary value, 
or who conspires to do so.

18 U.S.C. § 1958(a). While Runyon does not appear to 
challenge the statute’s constitutionality to the extent that 
it addresses “travel in interstate or foreign commerce,” 
he takes issue with the fact that it also purports to reach 
the mere “use [of] any facility of interstate or foreign 
commerce” to perpetrate contract killings. In particular, 
Runyon argues that a 2004 amendment changing the 
phrase “facility in interstate or foreign commerce” to 
“facility of interstate or foreign commerce” broadened 
the statute’s scope to such a degree as to cover virtually 
every murder-for-hire—including, for instance, a contract 
killing in which all of the parties were neighbors and 
the defendant made a single phone call to the victim’s 
residence.
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This argument fails by a wide margin. Pursuant to 
its commerce power, Congress may, among other things, 
“regulate and protect the instrumentalities of interstate 
commerce, or persons or things in interstate commerce, 
even though the threat may come only from intrastate 
activities.” United States v. Lopez, 514 U.S. 549, 558, 115 S. 
Ct. 1624, 131 L. Ed. 2d 626 (1995). We agree with all of the 
circuits to address the question that the amended murder-
for-hire statute meets this standard, as there exists “no 
meaningful distinction between the terms ‘facilities’ and 
‘instrumentalities’ of interstate commerce.” United States 
v. Marek, 238 F.3d 310, 317 & n.26 (5th Cir. 2001); see 
also, e.g., United States v. Mandel, 647 F.3d 710, 720-23 
(7th Cir. 2011); United States v. Schaefer, 501 F.3d 1197, 
1205 (10th Cir. 2007) (listing “any facility of interstate . 
. . commerce” language from § 1958(a) as an example of 
an “expansive exercise of [Congress’s] Commerce Clause 
powers”), overruled on other grounds by United States 
v. Sturm, 672 F.3d 891, 901 (10th Cir. 2012). Congress’s 
enactment of the murder-for-hire statute, therefore, did 
not exceed its authority under the Commerce Clause.

2. 

Runyon’s constitutional attack on the federal 
carjacking statute meets the same fate. That statute 
criminalizes “tak[ing] a motor vehicle that has been 
transported, shipped, or received in interstate or foreign 
commerce from the person or presence of another by force 
and violence or by intimidation, or attempt[ing] to do so,” 
where the perpetrator possesses “the intent to cause death 
or serious bodily harm.” 18 U.S.C. § 2119.
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Runyon’s challenge cannot overcome United States 
v. Cobb, which expressly rejected a Commerce Clause 
challenge to the same statute. 144 F.3d 319 (4th Cir. 1998). 
First, we found that the carjacking statute’s inclusion of 
an “express jurisdictional element” tying the covered cars 
to interstate or foreign commerce “’satisfi es the minimal 
nexus’” required by recent Supreme Court precedent. 
Id. at 321-22 (quoting United States v. Wells, 98 F.3d 
808, 811 (4th Cir. 1996)). Second, and independently, we 
found that the carjacking statute “is also a valid exercise 
of Congress’s power to regulate an instrumentality of 
interstate commerce—cars,” citing the same language 
from Lopez on which we rely above and noting that 
multiple other circuits had come to the same conclusion. Id. 
at 322. The arguments pressed by Runyon, therefore, are 
both foreclosed by Cobb and unpersuasive on the merits. 
Because we also find that the prosecution’s evidence 
provided fi rm support for Runyon’s conviction on Count 
Two, that conviction stands.

B. 

Next, Runyon argues that even if the federal murder-
for-hire statute underlying Count One survives his 
constitutional challenge, there was insuffi cient evidence 
here to satisfy its jurisdictional hook. As indicated above, 
the murder-for-hire statute requires that the defendant, 
while possessing the requisite intent, (1) “travel[ed] in 
or cause[d] another (including the intended victim) to 
travel in interstate or foreign commerce” or (2) “use[d] 
or cause[d] another (including the intended victim) to use 
the mail or any facility of interstate or foreign commerce.” 
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18 U.S.C. § 1958(a). Here, the government argues that 
evidence establishing that Runyon drove his own truck 
from West Virginia to Virginia on the day of the murder 
suffi ciently satisfi ed the fi rst hook, on which the jury 
was instructed. Runyon contends, to the contrary, that 
travel “in interstate commerce” requires transport by 
commercial means (such as by bus, train, or plane). This 
is so, he argues, because if all travel between two or more 
states qualifi es, the word “commerce” becomes entirely 
superfl uous.

Runyon’s argument, however, fails under United 
States v. Lentz, in which this court found that travel from 
one state to another in a personal vehicle constituted 
“transport[ ] in interstate or foreign commerce” under 
the federal kidnapping statute, 18 U.S.C. § 1201(a)(1). 
383 F.3d 191, 196-97, 199-200 (4th Cir. 2004). The text 
of the jurisdictional element at issue here is, of course, 
essentially identical to that considered in Lentz, and we 
therefore decline to interpret it differently.

With the pertinent scope of the jurisdictional hook thus 
established, we turn to whether “substantial evidence” 
supported that element here. In answering that question,

the appellate function is not to determine 
whether the reviewing court is convinced of 
guilt beyond reasonable doubt, but, viewing 
the evidence and the reasonable inferences to 
be drawn therefrom in the light most favorable 
to the Government, “whether the evidence 
adduced at trial could support any rational 
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determination of guilty beyond a reasonable 
doubt.”

United States v. Burgos, 94 F.3d 849, 862-63 (4th Cir. 
1996) (en banc) (quoting United States v. Powell, 469 U.S. 
57, 67, 105 S. Ct. 471, 83 L. Ed. 2d 461 (1984)). Runyon 
cannot clear this high hurdle, as the prosecution presented 
evidence from which the jury could readily infer that he 
drove his truck across state lines in order to kill Voss. Such 
evidence included the fact that investigators found in that 
very truck the map of Newport News and the photograph 
of Cat and Draven, both of which contained inculpatory 
notes, along with the fact that Runyon made a withdrawal 
from an ATM in West Virginia during the early afternoon 
hours of the day Voss was shot. The prosecution, therefore, 
sufficiently established the jurisdictional element of 
the murder-for-hire statute, and we accordingly affi rm 
Runyon’s conviction on Count One.2

III. 

With the remainder of his arguments, Runyon 
shifts from contesting his convictions for killing Voss to 
contesting the jury’s sentencing recommendations on those 
convictions. Specifi cally, he challenges the nonstatutory 
aggravating factors charged by the prosecution and 

2. We likewise reject Runyon’s challenge to his conviction on 
Count Five for using and carrying a fi rearm “in relation to any 
crime of violence . . . for which the person may be prosecuted in 
a court of the United States.” 18 U.S.C. § 924(c)(1)(A). Runyon’s 
argument that no predicate offense survives necessarily fails in 
light of our affi rming his convictions on Counts One and Two.
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found by the jury, various evidence introduced by the 
prosecution to prove these factors, comments made by 
the prosecution during the closing arguments to the 
penalty selection phase of the trial, the district court’s 
substitution of jurors at points following the guilt phase, 
and the district court’s instructions to the jury at the end 
of the sentencing proceeding.

Before considering the merits of these arguments, 
it is worth noting a few formidable obstacles that they 
must overcome. First, many of Runyon’s nonconstitutional 
challenges concern rulings by the district court that we 
review under the deferential abuse-of-discretion standard. 
See, e.g., Noel v. Artson, 641 F.3d 580, 591 (4th Cir. 2011) 
(evidentiary rulings); United States v. Novak, 607 F.3d 
968, 972 (4th Cir. 2010) (jury instructions); United States 
v. Ollivierre, 378 F.3d 412, 417 (4th Cir. 2004) (comments 
during closing arguments), vacated on other grounds by 
Ollivierre v. United States, 543 U.S. 1112, 125 S. Ct. 1064, 
160 L. Ed. 2d 1050 (2005). We are generally reluctant to 
reverse such discretionary rulings because district courts 
enjoy the considerable advantage of having perceived 
fi rsthand the witnesses who testifi ed, the evidence that 
was introduced, and the arguments that were made at 
the proceeding under review. While we by no means 
abdicate our duty to carefully consider Runyon’s claims, 
we discharge this duty mindful of the risks of overstepping 
our limited role and impinging on trial courts’ essential 
trial-management functions.

Second, in impugning multiple aspects of his 
sentencing proceeding, Runyon seems to overlook the 
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fact that sentencing, including capital sentencing, is a 
wide-ranging process that accords considerable discretion 
to the sentencer—here, the jury. As the Supreme Court 
has held:

“Once the jury fi nds that the defendant falls 
within the legislatively defined category of 
persons eligible for the death penalty, . . . the 
jury then is free to consider a myriad of factors 
to determine whether death is the appropriate 
punishment.” Indeed, the sentencer may be 
given “unbridled discretion in determining 
whether the death penalty should be imposed 
after it has found that the defendant is a member 
of the class made eligible for that penalty.”

Tuilaepa v. California, 512 U.S. 967, 979-80, 114 S. Ct. 
2630, 129 L. Ed. 2d 750 (1994) (citation omitted) (quoting 
California v. Ramos, 463 U.S. 992, 1008, 103 S. Ct. 3446, 77 
L. Ed. 2d 1171 (1983); Zant v. Stephens, 462 U.S. 862, 875, 
103 S. Ct. 2733, 77 L. Ed. 2d 235 (1983)). The FDPA refl ects 
this broad conception of capital sentencing, permitting the 
jury to consider not only a number of expressly enumerated 
aggravating factors, but “any other aggravating factor for 
which notice has been given.” 18 U.S.C. § 3592(c). It also 
allows the parties to present aggravating or mitigating 
evidence “as to any matter relevant to the sentence . . . 
regardless of its admissibility under the rules governing 
admission of evidence at criminal trials.” Id. § 3593(c). 
Whereas Runyon may wish to severely cabin the jury’s 
sentencing discretion by restricting the evidence it may 
hear and the inferences it may draw, the FDPA anticipates 
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that the jury will confront a broad array of information 
and enjoy considerable leeway in assessing it.

Third, as envisioned by the FDPA, capital sentencing 
proceedings are not only wide-ranging; they are in 
important respects even-handed. Just as the defendant 
may introduce evidence on myriad mitigating factors, 
so the prosecution may try to prove an equally varied 
range of aggravating factors. Id. § 3592(a), (c). Runyon, 
by contrast, seems to contemplate a more one-sided 
affair, with the defendant making his mitigation 
case more or less unfettered and the prosecution 
responding with but a narrow subset of the available 
aggravating evidence. Though we must uphold for capital 
defendants the procedural safeguards guaranteed them 
by the Constitution and the FDPA, we must also avoid 
constraining unduly the prosecution’s ability to paint a 
complete picture of the defendant’s crime and character, 
lest the jury be less than fully and amply informed.

With these caveats in mind, we now turn to Runyon’s 
specifi c challenges.

IV. 

Runyon fi rst challenges the nonstatutory aggravating 
factors submitted to the jury and the prosecution’s 
efforts to prove them. Specifically, pursuant to the 
FDPA, 18 U.S.C. § 3592(c), the prosecution gave notice 
of four nonstatutory aggravating factors for the jury to 
consider: (1) lack of remorse; (2) injury and loss to Voss 
and his family and friends (“victim impact”); (3) use of 
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law enforcement and military training to perpetrate the 
murder; and (4) history of physical abuse toward women. 
Runyon objected on various grounds to each of these 
factors, as well as to some of the evidence and arguments 
the prosecution presented to establish them. The district 
court overruled his objections, and the jury heard evidence 
on all four, ultimately fi nding all of them to exist. We 
consider each factor in turn.

A. 

We fi rst address Runyon’s arguments on the lack-of-
remorse aggravator. While Runyon does not challenge 
on appeal the propriety of the prosecution proposing this 
aggravator, he contends that the court’s decision to admit 
a particular piece of evidence in support of this factor 
(and in rebuttal to a mitigator proposed by the defense) 
violated the Constitution and the FDPA. That evidence 
was a videotaped depiction of Runyon being interrogated 
on December 11, 2007, as the investigation came closer to 
uncovering his role in the crime.

The video runs just over forty-two minutes. It 
shows three law enforcement offi cers, led by Detective 
Larry Rilee of the Newport News Police Department, 
questioning Runyon intensively about his role in Voss’s 
death. The interrogation begins with Rilee reading 
Runyon his Miranda rights, which Runyon confirms 
understanding. Runyon makes a handful of inculpatory 
statements—including admitting that he knew Draven 
somewhat, had spoken with Cat by phone, owned the 
map with notes about Voss, and had been in possession of 
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both the photo of Cat and Draven and certain fi rearms. 
Nevertheless, he sits silently for the vast majority of the 
exchange, seldom providing answers longer than one or 
two words, and he never expressly admits any involvement 
in the murder. At one point, the offi cers leave the room, 
apparently to give Runyon time to consider whether 
he wants to cooperate with the investigation. (While 
the time stamp indicates that Runyon remained alone 
for approximately twelve minutes, the video omits this 
period.) Throughout the interrogation, Runyon’s demeanor 
is basically attentive; his tone is generally calm; and his 
face is largely expressionless. The conversation ends when 
Runyon makes clear that he wishes to consult with counsel.

The video was played before the jury and subsequently 
admitted into evidence during the portion of the penalty 
selection phase in which the prosecution had the 
opportunity to rebut mitigation evidence presented by 
the defense. Specifi cally, the prosecution proposed to use 
the video to rebut evidence on the statutory mitigator 
that “[a]nother defendant or defendants, equally culpable 
in the crime, will not be punished by death.” 18 U.S.C. 
§ 3592(a)(4). On this factor, the defense had introduced 
Cat’s plea agreement and the accompanying statement of 
facts. In response, the prosecution sought to have Rilee 
testify about Cat’s and Draven’s post-arrest confessions, 
contrasted with the video and Rilee’s recollections of 
Runyon’s December 11, 2007, interrogation. Defense 
counsel objected orally, arguing that the video did not 
properly rebut any defense evidence. The district court 
overruled the objection. As for the equally-culpable 
mitigator, the court held that the prosecution was entitled 
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to explain why the government had not pursued the death 
penalty against Runyon’s co-conspirators. Moreover, 
the court expressed an expectation that the video would 
also provide evidence supporting the lack-of-remorse 
aggravator.

1. 

On appeal, Runyon renews his objection to this piece 
of evidence on multiple grounds—some constitutional, 
some statutory. We fi rst address Runyon’s contention that 
several statements made by the interrogating offi cers in 
the video contaminated the sentencing proceeding with 
invidious considerations concerning his ethnicity and 
religion.

Toward the beginning of the exchange, Detective 
Rilee asked Runyon: “[Y]ou’re Asian, right, Asian-
American? You’re an honorable Asian man, aren’t you?” 
“Yes sir,” he answered. Imploring Runyon to be honest, 
Rilee continued, “You know, if you’re an honorable Asian 
man and your integrity is intact and you have any respect 
for anybody at all, then you’ll do the right thing today, 
okay?” The offi cers proceeded to invoke Runyon’s “honor” 
on multiple occasions during the interrogation.

Later, Rilee asked Runyon whether he had any 
“religious beliefs,” to which Runyon replied that he is a 
Christian. Rilee continued:

You believe in forgiveness then; you can 
be forgiven for whatever the sin might be. 
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Obviously in the Ten Commandments, “thou 
shalt not kill” would be one of the more 
prominent ones. But do you believe that you can 
be forgiven for that? . . . If you asked God for 
forgiveness, do you believe that He’ll forgive you 
for that? You can repent your sins, can’t you?

“Yes, yes, anybody can repent their sins,” Runyon stated. 
Rilee responded, “Having that in mind, you know, don’t 
you think it’s time to repent, to say that you’re sorry for 
what happened . . . ?” Runyon answered, “It sounds like to 
me that I need a lawyer,” at which point the interrogation 
effectively ended.

Runyon further argues that several additional portions 
of the video were likewise improperly inflammatory. 
Whatever the force of those arguments might be, this 
court need proceed no further than the offi cers’ comments 
referencing Runyon’s ethnicity and religion to conclude 
that the video had no place at this sentencing proceeding. 
The government contends that these comments were not 
problematic because, fi rst, they “were not addressed to 
the jury” but were instead “intended to elicit truthful 
information from [the] defendant” and, second, they 
“appealed not to negative aspects of Runyon’s character, 
but to positive aspects of his identity.” Appellee’s Br. 33. 
For the reasons that follow, we fi nd these arguments 
unpersuasive.

The Supreme Court has long made clear that 
statements that are capable of infl aming jurors’ racial or 
ethnic prejudices “degrade the administration of justice.” 
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Battle v. United States, 209 U.S. 36, 39, 28 S. Ct. 422, 
52 L. Ed. 670 (1908). Where such references are legally 
irrelevant, they violate a defendant’s rights to due process 
and equal protection of the laws—whether the remarks 
occur during the prosecution’s presentation of evidence or 
argumentation. See, e.g., Bains v. Cambra, 204 F.3d 964, 
974 (9th Cir. 2000); United States v. Vue, 13 F.3d 1206, 
1212-13 (8th Cir. 1994); United States v. Doe, 903 F.2d 16, 
24-25, 284 U.S. App. D.C. 199 (D.C. Cir. 1990); see also 
McCleskey v. Kemp, 481 U.S. 279, 309, 107 S. Ct. 1756, 95 
L. Ed. 2d 262 & n.30 (1987). And the Supreme Court has 
taken pains to ensure that racial prejudice plays no role 
in jury deliberations in capital sentencing proceedings. 
See, e.g., Turner v. Murray, 476 U.S. 28, 36-37, 106 S. 
Ct. 1683, 90 L. Ed. 2d 27 (1986) (holding that “a capital 
defendant accused of an interracial crime is entitled to 
have prospective jurors . . . questioned on the issue of 
racial bias”).

While it is certainly true that district judges must 
weigh the “probative value” of evidence against “the 
danger of creating unfair prejudice” in each case under 
the FDPA, 18 U.S.C. § 3593(c), we think that the particular 
references to ethnicity here were problematic for several 
reasons. One, the references came directly from the 
mouths of law enforcement. Two, they directly alluded to 
the defendant himself. Three, they bore no relevance to the 
particular issues that the jury was being asked to resolve. 
And four, they conveyed what were, frankly, stereotyping 
and insulting notions about how “an honorable Asian man” 
is supposed to act. Thus, while it is admittedly impossible 
to script all-or-nothing answers to evidentiary questions 
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on appeal, the error in admitting the statements at issue 
here is apparent.

We are compelled to reach the same conclusion with 
respect to the discussion of Runyon’s religion. The Supreme 
Court has held that the First Amendment “prevents [the 
prosecution] from employing evidence of a defendant’s 
abstract beliefs at a sentencing hearing when those beliefs 
have no bearing on the issue being tried.” Dawson v. 
Delaware, 503 U.S. 159, 168, 112 S. Ct. 1093, 117 L. Ed. 
2d 309 (1992). Here, the government makes no argument 
that the video’s references to Runyon’s faith were germane 
to the question of what sentence he should receive, nor 
is any such argument apparent to the court. There is no 
indication that the killing was motivated by or connected 
to Runyon’s Christianity at all, and the discussion of his 
religion did not serve to rebut any mitigating evidence 
offered by the defense. See id. at 166-68. Like Runyon’s 
ethnic background, neither his Christian beliefs nor the 
implication that he somehow betrayed those beliefs by 
failing to “repent his sins” was legally relevant in any 
way. Likewise, this exchange was fl awed for evidentiary 
purposes because the offending statements were made 
by law enforcement offi cers and were personally targeted 
at the defendant. It was accordingly error for the jury to 
hear these remarks.

As mentioned above, Runyon further contends that 
a number of other comments made by the offi cers in 
the video were improperly infl ammatory. These involve 
statements in which the officers expressed opinions 
about the crime, Runyon himself, and how a jury might 
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ultimately decide his fate—including statements implying 
that Runyon’s refusal to confess might render him subject 
to capital punishment:

•  “But don’t let me walk out of that, that door right 
there thinking that you’re some piece of shit that 
murdered a U.S. naval offi cer and didn’t have 
enough respect to man up when he—when it was 
done.”

• “He didn’t deserve to die like a dog.”

• “I don’t have any disrespect for you at this point, 
but if you don’t have enough integrity, enough 
honor about yourself to tell the truth at this point, 
then I won’t have any respect for you. And as 
a matter of fact, when they make a choice as to 
whether they charge you with capital murder and 
seek the death penalty, I’ll remember exactly how 
honorable you were, or not . . . .”

• “It makes a difference in the way that the jury is 
gonna perceive you when you go to trial. It’s either 
gonna be, ‘well this is a cold-blooded murderer’ 
or ‘this is a guy who made a mistake.’ . . . [T]hat’s 
what they’re going to think about when they’re 
deciding how this can end up for you.”

• “But I want you to sit back and I want you to think 
about, in front of a jury of twelve, twelve citizens, 
okay? About this family right here, this whole 
family is torn apart. . . . And David Runyon is going 
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to be the one that did that—that physically did 
it. Without David Runyon’s cooperation, without 
David Runyon’s honesty and remorse for what he 
did, what do you think twelve reasonable people 
would, uh, conclude from that? . . . [T]hey’re going 
to make you out to be a monster, man.”

Runyon claims that the jury’s consideration of these 
statements offended the Eighth Amendment by inviting 
application of the death penalty in an arbitrary and 
capricious manner under precedent stemming from 
Furman v. Georgia, 408 U.S. 238, 92 S. Ct. 2726, 33 
L. Ed. 2d 346 (1972). Moreover, he offers additional 
arguments as to why introduction of the interrogation 
video was erroneous. First, he contends that the video was 
inadmissible on the lack-of-remorse aggravator because 
it did not actually provide any evidence relevant to the 
issue of remorse. He further argues that the video was 
irrelevant to rebutting the equally-culpable mitigator 
because evidence of conduct after the crime is immaterial 
to a defendant’s culpability “in the crime,” per the text 
of the FDPA. 18 U.S.C. § 3592(a)(4) (emphasis added). 
Next, Runyon asserts that he suffi ciently invoked his 
Fifth Amendment right to remain silent during the 
interrogation and that introduction of the video therefore 
violated the principles set forth in Miranda v. Arizona, 
384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), and 
its progeny. And fi nally, he contends that even if some 
portions of the video were pertinent to certain questions 
before the court, its admission as a whole was nevertheless 
unfairly prejudicial under the FDPA.
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In response to Runyon’s Eighth Amendment argument 
concerning infl ammatory statements made by the offi cers, 
the government contends that “statements by detectives, 
made in the course of the investigation, and not referred to 
by the prosecutor, cannot be attributed to the government 
deliberately introducing prejudicial or arbitrary matters.” 
Appellee’s Br. 36. As for Runyon’s other claims, the 
government fi rst responds that the video was admissible 
as to the lack-of-remorse aggravator because Runyon’s 
refusal during the interrogation to take responsibility for 
his actions, along with his general demeanor when faced 
with the offi cers’ questions, conveyed a complete absence 
of contrition. And with regard to the video’s relevance to 
the equally-culpable mitigator, the government contends 
that culpability is a continuing moral concept that does 
not simply shut off once a crime has been committed. 
Further, in response to Runyon’s Fifth Amendment 
self-incrimination claim, the government argues that 
evidence of a defendant’s demeanor while sitting silent is 
meaningfully distinct from evidence of silence itself and, in 
any event, that Runyon never unambiguously invoked the 
right to remain silent after receiving Miranda warnings, 
as required by Berghuis v. Thompkins, 560 U.S. 370, 130 
S. Ct. 2250, 176 L. Ed. 2d 1098 (2010). And fi nally, for all 
of these reasons, the government rejects the defense’s 
argument that admission of the video unduly prejudiced 
Runyon.

The parties proceed to argue at some length over 
these additional claims of error pertaining to the video. 
Nevertheless, because we have established that the 
court erred in admitting the video due to the particular 
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references to ethnicity and religion described above, we 
need not consider what other reasons may or may not 
exist for coming to the same conclusion. To be sure, one 
could argue that the trial court’s error extends only to any 
offending portions of the video. In the interest of caution, 
however, we will assume that exclusion of the entire video 
was warranted. Moreover, as discussed in greater detail 
below, we shall elect to apply the most defendant-favorable 
standard possible in order to determine whether this error 
requires reversal of Runyon’s sentences.

2. 

The parties vigorously dispute the proper standard 
for deciding whether Runyon’s sentences must be reversed 
on account of the erroneous admission of the interrogation 
video. The defense asserts that because certain of 
Runyon’s arguments are constitutional in nature, the 
government must “prove beyond a reasonable doubt that 
the error complained of did not contribute to the verdict 
obtained.” Chapman v. California, 386 U.S. 18, 24, 87 
S. Ct. 824, 17 L. Ed. 2d 705 (1967). The government, in 
contrast, contends that Runyon did not properly preserve 
his constitutional arguments before the district court 
and that plain error analysis pursuant to United States 
v. Olano, 507 U.S. 725, 113 S. Ct. 1770, 123 L. Ed. 2d 508 
(1993), thus applies.

We note that although Runyon’s counsel did object 
strenuously to the introduction of the video below, the 
argument was premised predominantly, even exclusively, 
on the notion that the video did not properly rebut the 
defense’s evidence on the equally-culpable mitigator for 
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several statutory and evidentiary reasons. Nevertheless, 
because we fi nd for the following reasons that admission 
of the interrogation video constituted harmless error 
even under the most stringent of standards, we proceed 
pursuant to Chapman. See United States v. Williams, 461 
F.3d 441, 448 (4th Cir. 2006) (electing to apply Chapman 
where not necessarily required).

As a threshold matter, the fact that the district court 
provided a detailed limiting instruction specifically 
circumscribing the jury’s consideration of the interrogation 
video is signifi cant. The court stated:

During the government’s rebuttal evidence, it 
played for you a videotape of an interrogation 
of the defendant, David Anthony Runyon. This 
evidence was offered for the limited purposes 
of demonstration of remorse in regard to the 
alleged nonstatutory aggravating factor to this 
effect, and for relevant culpability in regard to 
the alleged statutory mitigation factor to this 
effect.

You are instructed that no statement made by 
the detectives during the interrogation is itself 
evidence in this case. You should disregard 
any statements of fact or opinion made by the 
interrogating offi cers, including any speculation 
about a future jury’s possible sentencing 
decision or the punishment that the defendant 
might receive, or any characterization by the 
offi cers of the defendant’s conduct or character. 
These portions of the video could not be 
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removed without making the interrogation 
itself unintelligible, but they should not be 
considered by you in deciding on defendant’s 
sentence.

In addition, in accordance with the directive stated in 
18 U.S.C. § 3593(f), the court delivered the following 
more general—but equally unequivocal—instruction 
establishing the impropriety of considering Runyon’s 
ethnicity or religious affi liation:

In considering whether a death sentence is 
justifi ed, you must not consider the race, color, 
religious beliefs, national origin, or sex of the 
defendant or the victim in this case. These 
facts are completely irrelevant to the important 
issues you must consider at this phase of the 
proceedings. You are not to recommend a 
sentence of death unless you have concluded 
that you would recommend a sentence of death 
for the crime in question no matter what the 
race, color, religious beliefs, national origin, or 
sex of either the defendant or the victim might 
have been.

To emphasi ze  the  impor tance of  th is 
consideration, the special verdict form has a 
certifi cate that must be signed by each juror. 
When you have reached a decision, each of you 
is to sign the certifi cate, but only if this is so, 
attesting that considerations of race, color, 
religious beliefs, national origin, or sex of the 
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defendant or the victim w[ere] not involved 
in reaching your individual decision, and 
attesting that you would have made the same 
recommendation regarding a sentence for the 
crime in question no matter what the race, color, 
religious beliefs, national origin, or sex of the 
defendant or victim might have been.

Each juror signed the certifi cate.

Our analysis is governed, fi rst and foremost, by the 
“almost invariable assumption of the law that jurors 
follow their instructions.” Richardson v. Marsh, 481 
U.S. 200, 206, 107 S. Ct. 1702, 95 L. Ed. 2d 176 (1987). 
The assumption would certainly apply in a case such as 
this one, where a certifi cate was signed and where the 
limiting instructions were so clear and emphatic. The 
assumption has become axiomatic because it is so essential 
to the effi cient functioning of the criminal justice system. 
“Not every admission of inadmissible . . . evidence can be 
considered to be reversible error unavoidable through 
limiting instructions; instances occur in almost every 
trial where inadmissible evidence creeps in, usually 
inadvertently.” Bruton v. United States, 391 U.S. 123, 135, 
88 S. Ct. 1620, 20 L. Ed. 2d 476 (1968). Accordingly, absent 
some specifi c “reason to doubt that the jury . . . adhered to 
the district court’s directive,” this court will not conclude 
to the contrary. United States v. Castillo-Pena, 674 F.3d 
318, 322 (4th Cir. 2012).

We see no such reason here. Nevertheless, we note 
that whereas the district court’s instructions are naturally 
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read to neutralize the offi cers’ statements in the video, 
Runyon’s challenge goes further. Specifi cally, Runyon 
objects to admission of the video in its entirety—including 
his responses, verbal and nonverbal alike, to the offi cer’s 
questions. We therefore consider, and fi nd convincing, 
additional grounds establishing the harmlessness of 
introducing the video at all, focusing in particular on the 
limited purposes for which the court permitted the jury 
to consider it: the lack-of-remorse aggravator and the 
equally-culpable mitigator.

The government has demonstrated beyond a 
reasonable doubt that the jury would not have voted 
any differently on the lack-of-remorse aggravator in the 
absence of the interrogation video. The prosecution’s 
argument that Runyon exhibited no remorse for killing 
Voss rested on evidence of at least four classes of 
affi rmative conduct and speech on Runyon’s part, none of 
which depended on the video for proof. Runyon (1) bragged 
about being a hitman to at least three people following the 
shooting; (2) attempted to collect on the contract after 
the murder; (3) schemed for months to conceal evidence 
and mislead law enforcement offi cers about his role in the 
conspiracy; and (4) groused crudely about the investigation 
in recorded phone calls—including describing the 
accumulated evidence as “circumstantial bullshit” and 
declaring that “[i]f they don’t watch themselves before 
it’s all said and done they’re gonna have a fucking civil 
lawsuit for harassment.” By contrast, the defense never 
attempted to argue that Runyon exhibited remorse in 
any way. Hence, we fi nd that “[e]ven without considering 
[the tainted evidence], the jury could not reasonably have 
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reached another conclusion regarding lack of remorse.” 
United States v. Caro, 597 F.3d 608, 631 (4th Cir. 2010).

We are likewise convinced beyond a reasonable 
doubt that introduction of the interrogation video was 
harmless with respect to the equally-culpable mitigator—
namely, that “[a]nother defendant or defendants, equally 
culpable in the crime, will not be punished by death.” 18 
U.S.C. § 3592(a)(4). The fact that the jury accepted the 
defense’s arguments on this factor, unanimously fi nding 
in Runyon’s favor, is dispositive. Hence, this evidence did 
not detract from Runyon’s defense. Introduction of the 
video, therefore, neither encouraged the jury to fi nd any 
inadequately supported aggravator nor discouraged the 
jury from fi nding any adequately supported mitigator, 
leaving the slate of factors in the aggravator-versus-
mitigator computation required by the FDPA unaltered.

Nor do we believe that the overall balancing of these 
factors could have possibly produced a different result. 
The Chapman standard requires review of “the record as 
a whole to determine the probable impact of the improper 
evidence on the jury.” Williams, 461 F.3d at 448-49 
(emphasis added) (internal quotation marks omitted). 
Thus, erroneously admitted evidence cannot be assessed 
in isolation. Viewed quantitatively, the interrogation video 
comprised an insignifi cant portion of the proceeding, 
consuming less than an hour of a combined trial and 
sentencing lasting longer than three weeks and featuring 
fi ve days of evidence and thirty-seven witnesses during 
the sentencing portion alone. See United States v. Stitt, 
250 F.3d 878, 898 (4th Cir. 2001) (fi nding admission of 
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improper evidence harmless in death penalty case where 
such evidence “comprised only a fraction of the total 
testimony heard during the penalty phase”).

The video was likewise inconsequential from a 
qualitative perspective. What ultimately drove the jury’s 
decision was not some video but the overpowering evidence 
of Runyon’s guilt, his pivotal role in the crime, and the 
exceptionally callous nature of his conduct. With three 
fatal shots to the chest and abdomen, Runyon robbed 
an innocent man of his life and two small children of 
their father. And for what? Money. The aggravating 
factors found by the jury—including that Runyon sought 
pecuniary gain, engaged in substantial planning and 
premeditation, and utilized his military and criminal 
justice background to facilitate his actions—refl ect the 
utter heartlessness of this horrifi c homicide, providing an 
abundant basis for the verdict. See Stitt, 250 F.3d at 898-99 
(fi nding error harmless in light of “the overwhelming force 
of the aggravating factors found by the jury which showed 
the violent and predatory nature of [the defendant’s] 
character and activities”).

Moreover, even beyond the equally-culpable mitigator, 
Runyon’s counsel had the opportunity—entirely untainted 
by the interrogation video—to present a multitude of 
arguments for leniency. Specifi cally, the defense proposed 
fourteen mitigating factors and offered testimony from 
nearly two dozen witnesses during the penalty selection 
phase alone, all in hopes of dissuading the jury from 
recommending the death penalty. The defense’s evidence 
ranged from Runyon’s childhood and character to his 
relationships and employment history—and even to his 



Appendix B

37a

pre-trial conduct in jail and ability to adjust to prison 
in the event he received a life sentence. Nevertheless, 
although the jury did fi nd several mitigators in Runyon’s 
favor, the case for clemency simply did not overcome in 
the jury’s eyes the case presented by the government.

We recognize, of course, that where “record review 
leaves the conscientious judge in grave doubt about the 
likely effect of an error,” the error should be treated “as if 
it affected the verdict.” O’Neal v. McAninch, 513 U.S. 432, 
435, 115 S. Ct. 992, 130 L. Ed. 2d 947 (1995). But we have no 
doubt that the error in admitting the interrogation video 
“did not contribute to the verdict obtained,” Chapman, 386 
U.S. at 24, and that reversal is consequently unwarranted.

B. 

A second nonstatutory aggravating factor charged that 
Runyon “caused injury, harm and loss to the victim and 
the victim’s family and friends.” To prove this factor, the 
prosecution introduced various items of “victim impact” 
evidence. These included the testimony of Jennifer Kime, 
a former Navy offi cer, and Lieutenant Jeremy Chayer, 
both of whom served with Voss on the USS Elrod, as well 
as a video and an approximately nine-minute montage of 
photographs of Voss, both of which were shown during 
his memorial service aboard the Elrod. Kime and Chayer 
testified about their friendships with Voss, his Navy 
service, and the impact of his death on them and on the 
Elrod’s crew more generally, while the video contained 
statements by Chayer and Commander Matthew Graham 
reminiscing about Voss.
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Runyon objected below, and argues on appeal, that 
this aggravator violated both the Constitution and the 
FDPA insofar as it included (1) the impact of Voss’s death 
on his friends and colleagues, rather than just his family, 
and (2) Voss’s professional contributions as a Navy offi cer, 
rather than just his personal relationships with specifi c 
individuals. We consider Runyon’s constitutional and 
statutory challenges to the factor de novo and review the 
district court’s decision to admit certain evidence on that 
factor for abuse of discretion. United States v. Higgs, 353 
F.3d 281, 320, 322 (4th Cir. 2003).

1. 

Runyon fi rst contends that both the Eighth Amendment 
and the FDPA limit the scope of victim-impact evidence 
in a capital sentencing proceeding to the impact of the 
crime on the victim’s family and that the nonstatutory 
aggravating factor transgressed these limits by bringing 
before the jury the impact of Voss’s death on his friends 
and shipmates.

Neither the constitutional nor the statutory argument 
succeeds. Runyon’s constitutional argument relies on the 
Supreme Court’s decision in Payne v. Tennessee, 501 
U.S. 808, 111 S. Ct. 2597, 115 L. Ed. 2d 720 (1991). In 
holding that the introduction of victim-impact evidence 
during capital sentencing did not necessarily violate the 
Eighth Amendment, the Payne Court understood such 
evidence to include “evidence about the victim and about 
the impact of the murder on the victim’s family.” 501 U.S. 
at 827. Runyon takes this statement for an exhaustive 
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defi nition, one that implicitly prohibits the introduction of 
evidence concerning the impact of the victim’s death on 
any individuals other than “the victim’s family.”

Runyon’s reading, however, is a stretch. As even 
he concedes, “certain language used by the majority . 
. . opinion[ ] could be read as suggesting approval of a 
broader range of evidence.” Appellant’s Opening Br. 66. 
Indeed, on multiple occasions, the Payne Court expressly 
countenanced the introduction of evidence concerning the 
impact of the victim’s death on society at large. See, e.g., 
id. at 822 (noting that the prosecution should be permitted 
to “demonstrat[e] the loss to the victim’s family and to 
society which has resulted from the defendant’s homicide” 
(emphasis added)); id. at 825 (“[T]he State has a legitimate 
interest in counteracting the mitigating evidence which 
the defendant is entitled to put in, by reminding the 
sentencer that just as the murderer should be considered 
as an individual, so too the victim is an individual whose 
death represents a unique loss to society and in particular 
to his family.” (emphasis added) (internal quotation marks 
omitted) (quoting Booth v. Maryland, 482 U.S. 496, 
517, 107 S. Ct. 2529, 96 L. Ed. 2d 440 (1987) (White, J., 
dissenting))).

In light of these statements, we see no reason to think 
that the Payne Court intended to forbid the introduction of 
evidence regarding the impact of the victim’s death on his 
friends and colleagues as well as his family. For limiting 
victim-impact evidence to family would be an exceedingly 
artifi cial line to draw. While the most devastating sense 
of loss from a murder may well be felt by immediate 
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family, the deceased’s friends and colleagues may suffer 
too. Just as individuals may touch many people during 
life, so too may their death be widely mourned. It was 
thus well within the district court’s discretion to admit 
the expressions of grief felt by Voss’s shipmates for the 
loss of one of their own. Kime, for instance, testifi ed that 
“[e]verybody [aboard the Elrod] was shocked, and 
everybody was upset,” while Chayer similarly reported 
that “[e]veryone on board, from the captain all the way 
down to the new seaman recruit that checked in the 
day before, loved him.” In reading Payne to allow such 
evidence, we are in good company. See, e.g., United States 
v. Whitten, 610 F.3d 168, 187-88 (2d Cir. 2010); United 
States v. Bolden, 545 F.3d 609, 626 (8th Cir. 2008); United 
States v. Barrett, 496 F.3d 1079, 1098 (10th Cir. 2007); 
United States v. Bernard, 299 F.3d 467, 478 (5th Cir. 2002).

Runyon’s statutory argument is equally strained. 
Echoing his constitutional argument, Runyon emphasizes 
the provision of the FDPA providing that nonstatutory 
aggravating factors

may include factors concerning the effect of the 
offense on the victim and the victim’s family, 
and may include oral testimony, a victim impact 
statement that identifies the victim of the 
offense and the extent and scope of the injury 
and loss suffered by the victim and the victim’s 
family, and any other relevant information.

18 U.S.C. § 3593(a)(2) (emphases added). Once again, 
Runyon takes the references to “the victim’s family” to 
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preclude evidence regarding the impact of the victim’s 
death on his friends and colleagues.

But once again, Runyon is creating restrictions 
on victim-impact evidence out of whole cloth. Contra 
Runyon’s interpretation, the text of this provision is 
illustrative rather than exhaustive, identifying some kinds 
of aggravating factors and evidence that the prosecution’s 
notice to the defendant “may include” and concluding 
with a catchall permitting the prosecution to present 
“any other relevant information.” Runyon’s narrower 
reading, moreover, is in tension with the provision of 
the FDPA permitting the jury to “consider whether any 
other aggravating factor for which notice has been given 
exists.” Id. § 3592(c) (emphasis added). Based on the 
broad language of the provision cited by Runyon, other 
circuits have consistently construed the FDPA to allow the 
prosecution to introduce evidence concerning the impact 
of the victim’s death on individuals outside his family. 
See, e.g., Whitten, 610 F.3d at 188-89; Bolden, 545 F.3d 
at 626; Barrett, 496 F.3d at 1098-99. We see no reason to 
hold otherwise.

2. 

Runyon also challenges the victim-impact aggravator 
on the ground that some of the evidence introduced to 
support it concerned Voss’s professional accomplishments 
as a Navy officer, rather than being limited to his 
relationships with specifi c individuals (family members 
or otherwise). Both Kime and Chayer, for instance, 
testified about Voss’s position and duties aboard the 



Appendix B

42a

Elrod—testimony that, according to Runyon, exceeded 
constitutional and statutory limits on victim-impact 
evidence.

These putative limits, however, lack a sound legal 
basis. On the contrary, Payne expressly allowed the 
prosecution to provide “a quick glimpse of the life” of 
the victim and his “uniqueness as an individual human 
being,” 501 U.S. at 822, 823, and nothing in the FDPA 
purports to restrict this use of victim-impact evidence. 
Other circuits have accordingly upheld the introduction of 
evidence regarding the victim’s professional background 
and accomplishments. See, e.g., Whitten, 610 F.3d at 189; 
Barrett, 496 F.3d at 1099; Bernard, 299 F.3d at 479. And 
for good reason. As the Payne Court explained, to forbid 
the prosecution to give the jury a sense of the victim’s 
background would be to “unfairly weight[ ] the scales in 
a capital trial,” given that “virtually no limits are placed 
on the relevant mitigating evidence a capital defendant 
may introduce concerning his own circumstances.” 501 
U.S. at 822.

We would countenance such unfairness here were we 
to declare the evidence concerning Voss’s Navy service 
inadmissible. The prosecution’s aggravation case was 
already less extensive than the defense’s mitigation case. 
To take just one measure: whereas the prosecution called 
only fourteen direct and two rebuttal witnesses during 
the penalty selection phase, the defense called twenty-one 
mitigation witnesses. The district court was well within 
its discretion in seeking to ensure some sense of balance 
in the parties’ presentations. The evidence concerning 
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Voss’s Navy service did nothing more than help to provide 
“a quick glimpse” of the central aspect of his professional 
life—and thus accorded with both the Eighth Amendment 
and the FDPA.

C. 

A third nonstatutory aggravating factor charged that 
Runyon “utilized education, training and experience that 
he received in college courses focused on criminal justice, 
as a law enforcement and correctional offi cer, as an offi cer of 
the Kansas National Guard and as a member of the United 
States Army to kill Cory Voss.” The prosecution sought to 
prove this factor by introducing evidence that Runyon had 
attended a Junior ROTC military academy; served as an 
offi cer in the Kansas National Guard; completed courses 
in criminal justice and law enforcement; trained and 
worked as a corrections offi cer for the Kansas Department 
of Corrections; served as an enlisted member of the 
United States Army; attended peace-offi cer training; 
worked for a Georgia police department; and received 
weapons training for many of these positions. Drawing 
on all this experience, the prosecution contended, Runyon 
perpetrated the murder “in the manner of a professional 
‘hit’”: planning the crime meticulously, dispatching Voss 
effi ciently, and leaving behind so few forensic clues that 
it took investigators more than seven months to amass 
enough evidence to justify an arrest.

Runyon challenges this aggravating factor on the 
grounds that it is impermissibly vague and overbroad, 
is actually mitigating rather than aggravating, and was 
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supported by insuffi cient evidence. We consider Runyon’s 
fi rst and second challenges, which are constitutional in 
nature, de novo. Higgs, 353 F.3d at 320. As for his third 
challenge, we consider “whether the evidence supports 
the special fi nding of the existence of” the aggravating 
factor. 18 U.S.C. § 3595(c)(1).

1. 

Runyon fi rst argues that this factor of his training and 
experience is unconstitutionally vague and overbroad in a 
manner that renders the imposition of capital punishment 
arbitrary and capricious under the Eighth Amendment. 
He does not press his vagueness argument with much 
conviction, and it is easy to see why. An aggravating 
factor may not be so indeterminate that it effectively 
leaves jurors with unbridled discretion, for during both 
the eligibility phase and the penalty selection phase, 
“[t]he State must ensure that the process is neutral and 
principled so as to guard against bias or caprice in the 
sentencing decision.” Tuilaepa v. California, 512 U.S. 967, 
973, 114 S. Ct. 2630, 129 L. Ed. 2d 750 (1994). At the same 
time, however, vagueness review is “quite deferential.” 
Tuilaepa, 512 U.S. at 973. Accordingly, “a factor is not 
unconstitutional if it has some ‘common-sense core of 
meaning . . . that criminal juries should be capable of 
understanding.’” Id. (quoting Jurek v. Texas, 428 U.S. 
262, 279, 96 S. Ct. 2950, 49 L. Ed. 2d 929 (1976) (White, 
J., concurring in the judgment)).

The aggravating factor at issue here easily satisfi es 
this test. The Supreme Court has tended to invalidate as 
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vague only those factors that contain “pejorative adjectives 
. . . that describe a crime as a whole,” such as “heinous” 
and “cruel,” and that are not further elucidated by case 
law, jury instructions, or the prosecution’s evidence and 
arguments. Arave v. Creech, 507 U.S. 463, 472, 113 S. Ct. 
1534, 123 L. Ed. 2d 188 (1993). In contrast, the meanings 
of the constituent terms of the factor at issue here—in 
particular, “education, training and experience”—are 
readily grasped, especially when considered in light 
of the specifi c evidence of Runyon’s background that 
the prosecution introduced. We thus have no trouble 
concluding that the factor was not unconstitutionally 
vague.

Runyon’s overbreadth challenge fares no better. 
An aggravator is unconstitutionally overbroad “if the 
sentencer fairly could conclude that [the] aggravating 
circumstance applies to every defendant” eligible for the 
death penalty, such that the factor fails to suffi ciently 
narrow the class of offenders who may receive that 
punishment. Id. at 474. That was so here, Runyon 
contends, because the expertise he allegedly employed in 
committing the murder—namely, expertise “in the use of 
fi rearms,” “in the use of force and controlling inmates in 
confi ned spaces,” and “in investigative techniques” —is 
actually commonplace knowledge possessed by countless 
people.

It is simply not the case, however, that “the sentencer 
fairly could conclude that [the] aggravating circumstance 
applies to every defendant.” Id. This is because the 
prosecution successfully established that Runyon’s 
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weapons and forensic expertise extended far beyond 
any basic knowledge arguably held by the majority of 
murderers. Not every murder defendant possesses 
specialized firearms proficiency obtained through 
professional military and law enforcement training. Not 
every murder defendant has honed advanced investigative 
techniques while working in a police department. By its 
own terms, the aggravating factor distinguishes Runyon 
from the “mine-run” of murder defendants and thus is 
not overbroad.

2. 

Even if this aggravator was neither vague nor 
overbroad, Runyon insists that it nevertheless violated 
the Eighth Amendment because it cited elements of his 
background—to wit, his career in the military and law 
enforcement—that demonstrate service to his country 
and community, rendering the factor actually mitigating 
rather than aggravating.

The prosecution may not, of course, adduce as 
aggravators those circumstances “that actually should 
militate in favor of a lesser penalty,” a distortion that 
would render the jury’s decisionmaking “arbitrary and 
capricious.” Zant v. Stephens, 462 U.S. 862, 885, 103 S. 
Ct. 2733, 77 L. Ed. 2d 235 (1983). But that did not happen 
here. Rather, both Runyon and the prosecution invoked 
related but distinct elements of his background to advance 
their respective arguments. Specifi cally, whereas Runyon 
argued that his service in the military and law enforcement 
mitigated his culpability, the prosecution argued that 
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he exploited the skills acquired during that service 
to perpetrate the homicide. The jury could obviously 
distinguish these mutually consistent contentions, for 
while it ultimately accepted the prosecution’s aggravation 
argument, it also accepted Runyon’s argument about his 
military service. This result confi rms that the aggravator 
did not describe a mitigating circumstance and thus posed 
no risk of distorting the jury’s deliberations.

3. 

Finally, Runyon argues that there was insuffi cient 
evidence for the jury to conclude that he used whatever 
special training and experience he had to orchestrate and 
execute the crime. More specifi cally, he contends that the 
prosecution proved neither that he planned the crime, as 
opposed to merely following Cat and Draven’s instructions, 
nor that he used his experience to carry it out. On the 
contrary, he insists, anyone with a gun and a modicum 
of intelligence could have perpetrated the crime in the 
manner he did: carjack someone at an ATM, force him to 
drive a short distance, and then shoot him fi ve times at 
close range—all the while making sure to leave virtually 
no forensic trail.

Runyon was perfectly entitled to make these 
arguments to the jury—and he did. But he may not 
complain now simply because the jury rejected his reading 
of the evidence. We must, of course, determine “whether 
the evidence supports the special fi nding of the existence 
of an aggravating factor required to be considered 
under section 3592 [of the FDPA].” 18 U.S.C. § 3595(c)(1). 
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Moreover, “[t]he burden of establishing the existence of 
any aggravating factor is on the government, and is not 
satisfi ed unless the existence of such a factor is established 
beyond a reasonable doubt.” Id. § 3593(c).

The prosecution, however, plainly met its burden here, 
identifying myriad ways in which Runyon’s background 
helped him to plan and commit the murder. For example, 
as discussed above, the police discovered in Runyon’s 
vehicle a checklist of items to be used in the murder, as 
well as a map of Newport News showing the location of the 
LFCU and containing handwritten references to Voss and 
the car he would be driving—strong evidence that Runyon 
planned certain details of the plot, even if Cat and Draven 
hatched it. Such meticulous planning, the prosecution 
argued, refl ected Runyon’s training as a soldier and law 
enforcement offi cer, as did his selecting a secluded location 
for the “hit” and his ordering Voss to drive around the 
LFCU a second time in order to make the murder appear 
to be a random robbery. His training also undoubtedly 
helped him to commit the lethal act itself, as soldiers and 
law enforcement offi cers are trained to aim for a target’s 
“center mass”—precisely where the fatal bullets fi red 
from Runyon’s gun lodged in Voss’s body. And while it may 
be “common knowledge that police look for fi ngerprints 
and DNA evidence” at crime scenes, as Runyon contends, 
Appellant’s Opening Br. 53, few members of the general 
public are familiar with specifi c forensic methods and 
various ways of frustrating those methods. Runyon was, 
and the fact that the police found only two bullet casings 
at the scene and required more than seven months to 
amass enough evidence to arrest him shows that he was 



Appendix B

49a

far more successful than the typical murderer in covering 
his tracks, the most natural explanation for which was his 
special training and experience. In short, from the ample 
evidence introduced by the prosecution, the jury could fi nd 
this aggravator beyond a reasonable doubt.

D. 

The fi nal nonstatutory aggravating factor alleged that 
Runyon had “engaged in acts of physical abuse toward 
women, including, but not limited to, his estranged spouse 
and former girlfriend.” The prosecution sought to prove 
this factor by introducing evidence of three incidents: (1) 
Runyon was charged in 1994 with assaulting his former 
girlfriend, a charge that was ultimately dismissed; (2) he 
was convicted in 2001 of a misdemeanor simple battery 
for grabbing his wife’s arm and poking her nose; and (3) 
a protective order was entered against him in 2007 on 
petition of another girlfriend, who claimed that he had 
given her a black eye, though the charges related to this 
incident were dismissed when the girlfriend failed to 
appear in court. Based on this evidence, the prosecution 
argued that Runyon had engaged in “a recurring pattern” 
of “domestic violence over the past 15 years.”

Runyon raises various constitutional, statutory, and 
evidentiary challenges to this aggravator. We take up 
each in turn, considering his constitutional and statutory 
arguments de novo and reviewing the district court’s 
decision to admit evidence of the three incidents for abuse 
of discretion. Higgs, 353 F.3d at 320, 322.
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1. 

Runyon fi rst argues that the prosecution may not 
introduce unadjudicated acts to support a nonstatutory 
aggravating factor for prior misconduct and that the 
district court consequently erred in admitting evidence 
of the fi rst and third incidents, neither of which resulted 
in a conviction. Runyon concedes, as he must, that 
this court has previously permitted the introduction 
of unadjudicated conduct to support nonstatutory 
aggravators for future dangerousness and obstructing 
justice. See United States v. Basham, 561 F.3d 302, 331-32 
(4th Cir. 2009) (future dangerousness); Higgs, 353 F.3d at 
322-23 (obstructing justice). Nevertheless, he insists that 
the FDPA mandates a different result where, as here, 
the aggravator is for prior misconduct, since the statute 
creates a distinct aggravator for when “[t]he defendant has 
previously been convicted of 2 or more Federal or State 
offenses, punishable by a term of imprisonment for more 
than 1 year, committed on different occasions, involving 
the infl iction of, or attempted infl iction of, serious bodily 
injury or death upon another person.” 18 U.S.C. § 3592(c)
(4). By limiting this factor to prior misconduct of which the 
defendant stands “convicted,” Runyon contends, Congress 
implicitly precluded the prosecution from introducing 
misconduct that did not result in a conviction. To hold 
otherwise, the argument goes, would be to allow the 
prosecution to circumvent the express limits on prior-
misconduct evidence enshrined in the FDPA.

The main problem with this argument is that we 
explicitly rejected it in Higgs. There, while noting that “the 
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FDPA does specify certain types of convicted criminal 
conduct that may be used as a statutory aggravating 
factor authorizing imposition of the death penalty,” we 
emphasized that “it also provides that ‘[t]he jury . . . may 
consider whether any other aggravating factor for which 
notice has been given exists,’” an expansive provision 
that bespeaks Congress’s intent to afford the prosecution 
leeway in deciding which aggravating factors to propose. 
Higgs, 353 F.3d at 323 (quoting the catch-all provision in 
18 U.S.C. § 3592(c)). To be sure, nonstatutory aggravating 
factors are subject to constitutional limits, but the Supreme 
Court, in upholding a similarly focused aggravator in 
Tuilaepa, gave no indication that a distinction between 
adjudicated and unadjudicated conduct was dispositive. 
512 U.S. at 976. Indeed, the statute at issue in Tuilaepa 
allowing the jury to consider the defendant’s prior 
“criminal activity” expressly provided that, “[a]s used 
in this section, criminal activity does not require a 
conviction.” Cal. Penal Code § 190.3.

Because we fi nd no basis in either the FDPA or the 
Constitution for excluding unadjudicated conduct from 
consideration as an aggravating factor, we conclude that 
the district court did not err in admitting evidence of 
Runyon’s prior acts of domestic violence simply because 
some of them did not result in a conviction.

2. 

According to Runyon, whether adjudicated or 
unadjudicated, all the prior acts of domestic violence 
cited by the prosecution were “relatively minor,” in that 
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the charges arising from them either were dismissed 
or resulted in, at most, a misdemeanor conviction. 
Appellant’s Opening Br. 61. Only more “serious” 
misconduct, Runyon contends, may be used to support 
a death sentence. He once again bases this argument 
on the FDPA’s aggravating factor for prior convictions, 
which comprehends only “offenses, punishable by a term 
of imprisonment for more than 1 year, . . . involving the 
infl iction of, or attempted infl iction of, serious bodily injury 
or death upon another person.” 18 U.S.C. § 3592(c)(4). 
Why, Runyon asks, should the prosecution be permitted to 
introduce minor misconduct as a nonstatutory aggravator 
if it may not introduce such misconduct under the statutory 
aggravator?

We reject this “minor misconduct” argument for the 
same reason we rejected Runyon’s argument regarding 
unadjudicated misconduct: nothing in the FDPA suggests 
that we should read the express aggravating factor for 
prior convictions to limit the provision permitting the 
jury to consider “any other aggravating factor” asserted 
by the prosecution. Id. § 3592(c). The whole purpose of 
the aggravator/mitigator structure is to provide a broad 
umbrella under which each party may advance its most 
compelling arguments, leaving the jury as the ultimate 
arbiter of their weight. Nor does the Constitution preclude 
the jury from considering less serious convictions and 
charges—at least those that involve the use of force or 
threat thereof. See Tuilaepa, 512 U.S. at 976 (upholding 
a California aggravating factor that permitted the jury 
to consider “[t]he presence or absence of criminal activity 
by the defendant which involved the use or attempted use 
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of force or violence or the express or implied threat to use 
force or violence” (alteration in original)).

In all the incidents cited by the prosecution, Runyon 
attempted, used, or threatened force or violence against 
another person. One may, of course, debate at length the 
relative seriousness of each of the incidents, and Runyon 
was free to contest the gravity or even the occurrence of 
each episode in whatever manner he saw fi t. But he had 
proper notice of the government’s intent to propose the 
aggravator, and neither the Constitution nor the FDPA 
barred the jury from considering the evidence supporting 
it.

3. 

More generally, Runyon faults the district court 
for failing to exclude much of the evidence of the three 
incidents of domestic violence as unreliable, especially 
given that the fi rst incident occurred about thirteen years 
before Voss’s murder and the third was based almost 
exclusively on what Runyon claims was inconsistent 
testimony from his former girlfriend. This argument, 
however, sorely misunderstands the district court’s role, 
for it is the jury, not the judge, that determines whether 
the evidence offered by the prosecution is suffi ciently 
reliable to support an aggravating factor. Although the 
jury must make this fi nding “beyond a reasonable doubt,” 
18 U.S.C. § 3593(c), an instruction reminding the jury of 
this requirement adequately guards against the risk that 
unreliable evidence will taint its decision. See Higgs, 353 
F.3d at 323. The district court so instructed the jury here 
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and rightly declined to usurp its traditional fact-fi nding 
function.

Nevertheless, Runyon further argues that the 
district court should have excluded the evidence of the 
three incidents even if it was reliable, since “its probative 
value [was] outweighed by the danger of creating unfair 
prejudice, confusing the issues, or misleading the jury.” 18 
U.S.C. § 3593(c). Although the government contends that 
Runyon failed to preserve this argument for appeal, we 
assume that Runyon’s claim in his motion to the district 
court that “the prejudice outweighs the probative value” 
suffi ced to put the district court on notice that he was 
objecting under section 3593(c). But ultimately this is 
of no avail to Runyon, for it is within the district court’s 
sound discretion to weigh the potential prejudicial effect 
of proffered evidence against its probative value, and the 
district court did not abuse its discretion here.

V. 

Runyon next challenges, on constitutional grounds, 
various statements made by the prosecution during 
the closing arguments of the penalty selection phase. 
His objections to these comments can be classifi ed as, 
fi rst, arguments that the prosecution violated the Fifth 
and Sixth Amendments by inviting the jury to make 
unfavorable inferences from his exercise of these rights 
and, second, arguments that certain remarks were 
impermissibly infl ammatory as a more general matter. 
The Supreme Court has observed that “[w]hen specifi c 
guarantees of the Bill of Rights are involved, this Court 
has taken special care to assure that prosecutorial conduct 
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in no way impermissibly infringes them.” Donnelly v. 
DeChristoforo, 416 U.S. 637, 643, 94 S. Ct. 1868, 40 L. 
Ed. 2d 431 (1974). By contrast, when such provisions are 
not at issue, a fi nding of error as to a prosecutor’s remark 
requires that it “so infected the trial with unfairness as to 
make the resulting [verdict] a denial of due process.” Id.

Before we consider Runyon’s specifi c claims, a general 
point bears emphasis. The Constitution does not strictly 
limit what the prosecution may say during its summation. 
On the contrary,

great latitude is accorded counsel in presenting 
closing arguments to a jury. In our adversary 
system, prosecutors are permitted to try their 
cases with earnestness and vigor, and the jury 
is entrusted within reason to resolve heated 
clashes of competing views. . . . To be sure, there 
are some lines that prosecutors may not cross. 
But to parse through a prosecutor’s closing 
statement for minor infelicities loses sight of 
the function of our adversary system, which is 
to engage opposing views in a vigorous manner.

United States v. Johnson, 587 F.3d 625, 632-33 (4th 
Cir. 2009). Thus, while courts should not hesitate to 
condemn those prosecutorial comments that truly offend 
constitutional norms, neither shall we attach constitutional 
signifi cance to every verbal fi llip, lest we unduly censor 
the clash of viewpoints that is essential to adversarial 
proceedings. With this caveat in mind, we turn to Runyon’s 
arguments.
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A. 

1. 

We first consider Runyon’s contention that the 
prosecution’s closing argument infringed his Sixth 
Amendment rights by impugning his decision to proceed to 
trial. Runyon points specifi cally to the following excerpt:

Cat Voss and Michael Draven did both admit 
their conduct when they were confronted 
with it. The justice system always considers 
acceptance and remorse when determining 
punishment. Catherina Voss showed this. Her 
actions are despicable. But take a look at her 
plea agreement. She pled guilty, and she agreed 
to everything in that statement of facts which 
showed her guilt. Did David Runyon do that? Is 
that a difference between the two of them that 
you can consider? It is.

You can look at her plea agreement and see 
that she did not contest her guilt, did not have 
someone, a jury, weigh in on all the evidence 
and determine whether she was guilty. She pled 
guilty to all of the charges in the indictment . . . .

A “request for trial by jury” may not be treated “as 
an aggravating circumstance” in a capital sentencing 
proceeding. Zant v. Stephens, 462 U.S. 862, 885, 103 S. 
Ct. 2733, 77 L. Ed. 2d 235 (1983); see also United States v. 
Jackson, 390 U.S. 570, 581-83, 88 S. Ct. 1209, 20 L. Ed. 2d 
138 (1968) (invalidating a federal statute exposing to the 
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death penalty only defendants who went to trial because 
“[t]he inevitable effect of any such provision, is of course, to 
discourage assertion of the Fifth Amendment right not to 
plead guilty and to deter exercise of the Sixth Amendment 
right to demand a jury trial”); United States v. Whitten, 
610 F.3d 168, 194 (2d Cir. 2010) (“[A] capital-sentencing 
scheme cannot allow the jury to draw an adverse inference 
from constitutionally protected conduct such as a request 
for trial by jury . . . .”).

Under this standard, the prosecution’s statements 
were plainly problematic—particularly with regard to 
the clear reference to Runyon “hav[ing] someone, a jury, 
weigh in on all the evidence and determine whether [he] 
was guilty.” The prosecution’s words, however, did not 
come out of the blue. Rather, the prosecution’s statements 
were tendered in rebuttal to the equally-culpable 
mitigator, which the defense had made a centerpiece of the 
proceeding. Indeed, Runyon’s counsel had gone to great 
lengths to demonstrate that the three defendants, despite 
all being integrally involved in the murder, had received 
differential treatment, with the government pursuing 
the death penalty against Runyon but not against Cat or 
Draven. In particular, the defense introduced Cat’s plea 
agreement and the accompanying statement of facts, 
which recited her role in the crime in stark detail, and 
argued vigorously and repeatedly before the jury that 
Runyon did not deserve death if neither Cat nor Draven 
was subject to that sentence.

Runyon, of course, had every right to focus the 
jury’s attention on the equally-culpable mitigator. But 
the prosecution, in turn, had every right to rebut it—
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including, within constitutional and statutory bounds, by 
explaining the government’s charging decisions. In light 
of these complexities of context, whether it was necessary 
or appropriate for the prosecution to juxtapose Runyon’s 
decision to proceed to trial with Cat’s and Draven’s 
decisions to confess—and Cat’s further decision to plead 
guilty—remains open for question. Given our ultimate 
disposition of Runyon’s Sixth Amendment claim, however, 
we need not answer that question at this point. Instead, 
we will simply assume for the sake of argument that it was 
error for the jury to hear these statements.

Next, Runyon raises a Fifth Amendment Self-
Incrimination Clause challenge to several statements 
from the prosecution’s closing argument relating to his 
refusal more generally to admit any involvement in the 
killing, including:

• “You saw his demeanor when being questioned in 
the [videotaped] interview yesterday by Detective 
Rilee. You can see, ladies and gentlemen, . . . how 
he is trying to come up with an explanation, and 
you can see there, you can see by his demeanor, of 
his guilt. But you can also see how unaffected he 
is by the crime that he has committed.”

• “You saw they had a picture on the table there 
of Cory Voss. David Runyon would pick up that 
picture and just set it down. No attempts to atone 
for what he did. The opportunity to cooperate 
and talk about his involvement was given to him, 
given to him before it was given to any of the other 
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defendants, and he rejected that. He sat stone-
faced after being confronted with all this evidence 
and expressed no remorse, no regret whatsoever. 
He turned away every effort that was extended to 
him to try and put things right, to try and make 
amends for this horrible crime he has committed.”

• “You know that David Runyon has expressed 
absolutely no regret for his actions following the 
murder of Cory Voss.”

• “The next mitigator is that the other defendants 
are equally culpable . . . . But there are differences 
in their conduct, differences that you will have 
to consider. . . . You also know that the other 
defendants did express and did admit their 
involvement in the crime. They took some actions 
to express remorse or atone for their crimes, and 
David Runyon has never done that.”

• “Mercy follows remorse and repentance, ladies 
and gentlemen, and that’s a principle in our justice 
system, that when people admit their wrongs, 
when people [show] some sort of acceptance of 
responsibility and show remorse, they can be 
extended mercy. . . . Has there been any expression 
of remorse by David Runyon? This case is not 
about mercy.”

As an initial matter, Runyon asserts that these comments 
all referenced his si lence during the videotaped 
interrogation. He is correct with regard to the fi rst and 
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second statements, and because we have held that it was 
error for the jurors to see this particular video, we fi nd 
that it was inappropriate for them to hear these comments 
as well. We agree with the government, by contrast, that 
the remaining statements “were removed both in their 
content and their context from any discussion of the 
videotape,” especially given that other evidence amply 
supports their substance—to wit, that while Runyon’s 
co-conspirators admitted to and vocalized regret for their 
roles in the murder, he did not.

As to Runyon’s Fifth Amendment claim, this court 
stated in United States v. Caro that “penalizing a capital 
defendant for failure to articulate remorse burdens his 
Fifth Amendment privilege against self-incrimination” 
and that “the Fifth Amendment may well prohibit 
considering a defendant’s silence regarding the non-
statutory aggravating factor of lack of remorse.” 597 
F.3d 608, 629-30 & n.19 (4th Cir. 2010) (citing Mitchell v. 
United States, 526 U.S. 314, 119 S. Ct. 1307, 143 L. Ed. 
2d 424 (1999); Estelle v. Smith, 451 U.S. 454, 101 S. Ct. 
1866, 68 L. Ed. 2d 359 (1981)). Like the Sixth Amendment 
question addressed above, this suggestion plainly relates 
to the principle set forth in Zant that a court may not 
treat “conduct that is constitutionally protected . . . as an 
aggravating circumstance.” 462 U.S. at 885.

It bears emphasis, however, that not all silence on the 
part of a criminal defendant qualifi es as “constitutionally 
protected” within the ambit of Zant. For instance, 
immense controversy surrounds the questions of whether 
a defendant’s silence prior to arrest can be used to prove 
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guilt, see Salinas v. Texas, 133 S. Ct. 928, 184 L. Ed. 2d 
719, 81 U.S.L.W. 3387 (U.S. Jan. 11, 2013) (No. 12-246) 
(granting certiorari to decide this issue), and whether 
a defendant’s intermittent refusal to answer questions 
during a custodial interrogation after receiving Miranda 
warnings constitutes admissible evidence, see McBride 
v. Superintendent, SCI Houtzdale, 687 F.3d 92, 104-05 
(3d Cir. 2012) (outlining circuit split). We are thus faced 
with a complex question in determining whether the 
Fifth Amendment encompasses the various periods of 
silence during which Runyon failed to confess or declare 
contrition throughout the two-plus years between the 
murder and his trial.

Fortunately, we need not address the matter here. 
The Supreme Court has explicitly reserved judgment 
on “[w]hether silence bears upon the determination of a 
lack of remorse.” Mitchell, 526 U.S. at 330. And Caro—
noting the deep circuit split that has developed over the 
matter—ultimately followed suit, fi nding that any error on 
this front would have been harmless. 597 F.3d at 629-30. 
Because we come to the same conclusion on harmlessness 
here, as explained below, we shall assume for purposes 
of argument that the district court also erred in allowing 
the prosecution to reference Runyon’s refusal to express 
remorse and leave this complicated constitutional question 
for another day.

2. 

In assessing whether the Fifth or Sixth Amendment 
requires reversal of Runyon’s sentences, we note that 
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the defense did not object even once to the prosecution’s 
closing argument during the penalty selection phase 
below. In all events, however, “the government has met 
its burden of proving this error harmless” even under the 
standard applicable to properly preserved constitutional 
claims, United States v. Williams, 461 F.3d 441, 448 (4th 
Cir. 2006), because it has established “beyond a reasonable 
doubt that the error complained of did not contribute to 
the verdict obtained,” Chapman v. California, 386 U.S. 
18, 24, 87 S. Ct. 824, 17 L. Ed. 2d 705 (1967).

Excising the portions of the prosecution’s closing 
argument challenged on Fifth and Sixth Amendment 
grounds would have yielded no change to the jury’s 
sentencing verdict. The challenged statements relate at 
most to the lack-of-remorse aggravator and the equally-
culpable mitigator. As to the former, the prosecution 
indisputably proved Runyon’s absence of contrition on the 
basis of his affi rmative conduct and speech—in particular, 
his boasting about the murder, seeking payment, 
concealing evidence and deceiving law enforcement 
offi cers, and disparaging the investigation. See Caro, 597 
F.3d at 631. And as for the equally-culpable mitigator, 
it is again signifi cant that the jury unanimously voted 
for Runyon on this factor, rendering the prosecution’s 
challenged statements necessarily harmless in relation 
thereto.

The list of aggravators and mitigators weighed by 
the jury would thus have been identical with or without 
the statements of which Runyon complains. Moreover, 
the comments that Runyon challenges for the first 
time on appeal comprised but a small fraction of the 
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prosecution’s argument—at most three of over forty-
fi ve pages of transcript encompassing the prosecution’s 
close. And any error must be set in the context of “the 
overwhelming force of the aggravating factors found by 
the jury which showed the violent and predatory nature of 
[the defendant’s] character and activities.” United States 
v. Stitt, 250 F.3d 878, 898-99 (4th Cir. 2001). We thus hold 
that the government has established beyond a reasonable 
doubt that any Fifth or Sixth Amendment error in the 
prosecution’s closing argument “did not contribute to the 
verdict obtained,” Chapman, 386 U.S. at 24, and therefore 
does not warrant reversal.

B. 

We next consider Runyon’s claim that various other 
comments by the prosecution during its closing argument 
violated his due process rights. As mentioned above, 
such comments violate due process if and only if they 
“so infected the trial with unfairness as to make the 
resulting [verdict] a denial of due process.” Donnelly, 
416 U.S. at 643. That is, Runyon must show both “(1) that 
the government’s remarks were in fact improper and (2) 
that the remarks ‘prejudicially affected the defendant’s 
substantial rights so as to deprive the defendant of a fair 
[sentencing proceeding].’” United States v. Higgs, 353 F.3d 
281, 330 (4th Cir. 2003) (quoting United States v. Mitchell, 
1 F.3d 235, 240 (4th Cir. 1993)).

In determining whether Runyon has made the second 
showing with respect to any particular comment, we 
consider a number of factors, including:
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(1) the degree to which the prosecutor’s 
remarks have a tendency to mislead the jury 
and to prejudice the accused; (2) whether the 
remarks were isolated or extensive; (3) absent 
the remarks, the strength of competent proof 
introduced to establish the guilt of the accused; 
and (4) whether the comments were deliberately 
placed before the jury to divert attention to 
extraneous matters.

Id. (quoting Mitchell, 1 F.3d at 241). Also relevant to this 
second inquiry is the “the issuance of curative instructions 
from the court,” Humphries v. Ozmint, 397 F.3d 206, 218 
(4th Cir. 2005) (en banc), which, as already noted, the jury 
is presumed to follow, Richardson v. Marsh, 481 U.S. 200, 
206, 107 S. Ct. 1702, 95 L. Ed. 2d 176 (1987). Although the 
district court here did not address in its instructions any 
of the specifi c comments challenged by Runyon, it did 
repeatedly admonish the jury to consider only admitted 
evidence, not lawyers’ statements, in selecting a sentence-
admonitions that would perforce counteract any dubious 
comments made by the prosecution.

With the governing standards thus set forth, we turn 
to the challenged comments themselves.

1. 

At one point during its closing statements, the 
prosecution said that “Michael Draven was not authorized 
for the death penalty”—apparently a reference to the 
government’s discretionary decision not to seek capital 
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punishment against him. According to Runyon, this 
comment impermissibly implied that the United States 
Department of Justice, in pursuing the death penalty 
against him but not Draven, had concluded that he was 
more culpable than Draven.

Tellingly, Runyon cites no precedent of either this 
court or the Supreme Court forbidding the prosecution to 
refer to the government’s authority to pursue the death 
penalty against a particular defendant. Moreover, we must 
consider the comment in context. Runyon implies that 
it was the prosecution that fi rst mentioned the fact that 
it had sought the death penalty against Runyon but not 
Draven. But in fact, it was Runyon’s lawyer who raised 
the issue and imputed the disparate treatment to the 
government, stating during his closing argument, “Now, 
I certainly don’t make the decision about who they seek 
the death penalty against. The United States makes that 
decision.”

Runyon’s lawyer made this statement in order to show 
that an allegedly equally culpable participant in the crime 
would not receive the death penalty, one of the mitigating 
factors proposed by the defense. Only in responding to 
this argument, during its rebuttal statement, did the 
prosecution make the comment challenged by Runyon—
as demonstrated by the fact that the prosecution began 
the relevant section by reminding the jury that defense 
counsel “spoke about the fact that Catherina Voss and 
Michael Draven do not face the death penalty.” The 
comment thus briefl y recapitulated an argument that 
Runyon’s lawyer had already made during his summation 
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in order to respond to that argument. Due process does not 
require the prosecution to leave the defense’s mitigation 
arguments unanswered.

Moreover, Runyon makes little attempt to show that 
the prosecution’s reference to Draven “prejudicially 
affected [his] substantial rights so as to deprive [him] of 
a fair trial.” Higgs, 353 F.3d at 330. And how could he? 
The prosecution’s comment told the jury nothing it did 
not already know. It already knew that the government 
was seeking the death penalty against Runyon. It already 
knew—from myriad pieces of evidence and comments by 
the parties during both the guilt and penalty phases—that 
the government had forgone that punishment for Draven. 
Nor did the comment affect the ultimate outcome, for the 
jury unanimously found the equally-culpable mitigator, 
thereby ruling in Runyon’s favor on the point he now 
contests. Nothing about the prosecution’s comment 
violated Runyon’s right to due process.

2. 

Runyon next contends that the prosecution in its 
close impermissibly compared the value of his life with 
that of Voss’s. For example, the prosecution claimed that 
“Cory Voss, of course, as an offi cer represented what 
David Runyon never managed to achieve” and that Voss 
attained “a military and family life that David Runyon 
might have once coveted but never achieved.” In addition, 
as it extolled Voss’s accomplishments as a Navy offi cer, 
husband, and father, the prosecution made a number of 
what Runyon describes as “derogatory and superfl uous” 
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comments about Runyon’s own life, Appellant’s Opening 
Br. 75, asserting that he “left his wife and children and 
didn’t provide support for them”; “abandoned more gainful 
attempts at employment, to get employment through these 
sporadic drug studies that put him into contact with people 
like Michael Draven”; met his girlfriend “at a strip bar”; 
and “play[ed] video games” while his girlfriend held down 
three jobs. Such comments, Runyon argues, constituted 
“comparative judgments” regarding the worth of his and 
Voss’s lives and thus violated the limits on victim-impact 
evidence articulated in Payne v. Tennessee, 501 U.S. 808, 
823, 111 S. Ct. 2597, 115 L. Ed. 2d 720 (1991).

Once again, however, Runyon takes the prosecution’s 
comments out of context. Other than the fi rst two, isolated 
statements cited by Runyon, the prosecution made no 
direct “comparative judgments” about the value of his 
life and Voss’s. Rather, it made a number of arguments 
about Voss’s background and then made a distinct set of 
arguments about Runyon’s, with the latter separated from 
the former by multiple pages in the record. Each set of 
arguments, moreover, served a legitimate prosecutorial 
purpose. First, as we have already noted, the prosecution 
was undoubtedly permitted to introduce evidence 
providing a “quick glimpse” of Voss’s life and to comment 
on that evidence in its summation. See id. at 826. Second, it 
was also entitled to rebut the defense’s mitigating evidence 
purporting to show that Runyon was, in many respects, an 
upstanding individual. It thus could not avoid commenting 
on both Voss’s and Runyon’s backgrounds over the course 
of the same summation. Were we to hold that separate 
descriptions of the victim’s and defendant’s lives together 
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constitute impermissible “comparative judgments,” we 
would force the prosecution either to forgo argument 
on a legitimate aggravating factor or not to contest a 
mitigating factor during summation—a dilemma that the 
Constitution cannot possibly create.

Moreover, even if some of the prosecution’s comments 
did compare Runyon’s life with Voss’s, this court has 
rejected a constitutional challenge to comments that 
compared the defendant’s and victim’s lives far more 
explicitly than did the comments at issue here. Humphries, 
397 F.3d at 220-26.

3. 

In both the opening and rebuttal portions of its 
summation, the prosecution made a number of comments 
contrasting the criminal justice system’s treatment of 
Runyon with Runyon’s treatment of Voss. For example, it 
asked the jury to consider that “this protection that has 
been afforded this defendant, . . . this was a process, these 
were protections that were never given to Cory Voss.” 
And in response to the defense’s plea for the jury to show 
Runyon “mercy,” the prosecution stated:

And I understand that [defense counsel] has 
asked you to give mercy to David Runyon. 
And I do think that it’s important for you to 
ask yourselves what mercy he showed, not only 
Cory Voss, but his family and his children? . . . 
Cory Voss—we don’t know what was said. But 
he was found in a defensive posture. It is likely 
he asked for mercy. He didn’t get a chance to 
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present any mitigating evidence. He didn’t get 
a chance probably to talk about the effect of 
his crime on his family. There was probably an 
element of asking for mercy, pleading for his 
life. Did the defendant show him any mercy? 
You know, of course, that he did not.

According to Runyon, these comments rendered his 
sentencing proceeding unfair by appealing to the jury’s 
emotions, thus precluding the kind of dispassionate 
decision that due process requires.

It is, of course, perfectly permissible for the prosecution 
to urge the jury not to show a capital defendant mercy, see 
Higgs, 353 F.3d at 331, which is what the prosecution did 
here. And as to the mention of Runyon’s failure to show 
Voss any mercy, Runyon largely has his own lawyer to 
blame, for it was his lawyer who fi rst told the jury that 
the prosecution “will probably stand up and say they are 
asking for mercy but Mr. Runyon didn’t show Mr. Voss 
any mercy.” In any event, the whole matter represents 
the sort of thrust and parry in which attorneys typically 
engage in the course of their last chance to persuade a 
jury, and we see no error here.

4. 

Runyon next argues that the prosecution improperly 
invited the jury to speculate about the mental “torture” 
that Voss might have endured during the period between 
the carjacking and his murder, taking issue with the 
following three comments, in particular:
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• “You can see that the truck leaves the ATM at 
11:36, and you can see that it comes back at about 
11:44, some minutes later, and that is a seven- or 
eight-minute period of time, just the two men in 
the car. David Runyon has got a gun pointed at 
Cory Allen Voss. That time must have felt like an 
eternity to Cory Voss. And what could he have 
been thinking with a man sitting there pointing a 
gun at him? What kind of torture did that cause 
him to think about?”

• “What did David Runyon say to Cory Voss to get 
him to go around and make a second trip to that 
ATM machine? What fear must Cory Voss have 
felt when he was doing that? . . . We know that 
he must have done everything asked of him by 
David Runyon. He was trying to cooperate, to save 
himself, to get back to his family.”

• “Certainly in that period that [Runyon] was in 
the truck with Cory Voss, Cory Voss was trying 
to comply and do whatever he could to get away, 
to get back to his family.”

According to Runyon, because the prosecution introduced 
no evidence regarding Voss’s state of mind, these comments 
invited sheer speculation. And, he insists, because the 
prosecution never proposed the statutory aggravator 
for when “[t]he defendant committed the offense in an 
especially heinous, cruel, or depraved manner,” 18 U.S.C. 
§ 3592(c)(6), they were also completely irrelevant.
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We disagree on both counts. Far from “speculating” 
about Voss’s thoughts, the prosecution merely drew 
inferences from relevant evidence that was properly 
before the jury. For instance, the jury had heard testimony 
establishing the times at which Runyon entered Voss’s 
car and Voss attempted withdrawals from the ATM. The 
medical examiner had also testifi ed that Voss’s body had 
been found in a “defensive posture.” From this evidence, 
it was a short step to the conclusion that Voss had feared 
for his life and complied with Runyon’s orders in hopes 
of saving it. We decline to fault the prosecution for what 
was, at most, a slight rhetorical fl ourish. Nor did the 
prosecution’s comments prejudice Runyon, given their 
isolated nature and the overwhelming evidence supporting 
the aggravating factors found by the jury.

5. 

Runyon challenges two fi nal comments as inappropriate 
appeals to the jurors’ emotions. First, the prosecution 
concluded its main summation with the following 
statement: “On behalf of the United States of America, in 
memory of Cory Voss, we ask that you do your duty and 
impose a sentence of death on the defendant for the murder 
of Cory Allen Voss.” Second, the prosecution had earlier 
urged the jury to “send a message to the community, send 
a message with your verdict.”

We agree with Runyon that the prosecution’s 
exhortation to the jury to “do your duty” was improper. 
In United States v. Young, the Supreme Court condemned 
a prosecutor’s almost-identical exhortation for the jury to 
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“do its job” and fi nd against the defendant. 470 U.S. 1, 18, 
105 S. Ct. 1038, 84 L. Ed. 2d 1 (1985). We fail to see why 
the prosecution should be able to circumvent this holding 
simply by substituting the word “duty” for “job.” The 
government contends that it used the word “duty” here 
to refer to the jury’s obligation to dispassionately weigh 
the aggravating and mitigating factors. That explanation 
is unpersuasive, given that the prosecution immediately 
followed the challenged statement by encouraging the 
jury to “impose a sentence of death.”

We also decline to approve the prosecution’s 
encouraging the jury to “send a message to the community, 
send a message with your verdict.” In United States v. 
Caro, we expressed skepticism about “the government’s 
comments about messages sent to anyone other than” 
the defendant, 597 F.3d 608, 625 n.17 (4th Cir. 2010)—
skepticism that other circuits seem to share, see, e.g., 
Sinisterra v. United States, 600 F.3d 900, 910 (8th Cir. 
2010) (holding that urging “the jury to send a message 
with its verdict” is improper because it “impinge[s] upon 
the jury’s duty to make an individualized determination 
that death is the appropriate punishment for the 
defendant”). To be sure, juries “express the conscience of 
the community on the ultimate question of life or death” 
when they decide whether to impose a death sentence. 
Witherspoon v. Illinois, 391 U.S. 510, 519, 88 S. Ct. 1770, 
20 L. Ed. 2d 776 (1968). But that is different from the 
prosecution’s comment here. Whereas reminding the 
jury that it “express[es] the conscience of the community” 
nevertheless maintains a proper focus on the defendant 
(since any “expression” is directed at the defendant 
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alone), urging it to “send a message to the community” 
invites it to play to an audience beyond the defendant—to 
use its decision not simply to punish the defendant, but 
to serve some larger social objective or to seek some 
broader social approval as well. This latter perspective is 
at least in tension with the individualized assessment of 
the defendant’s culpability that the Constitution requires.

We are confi dent, however, that neither comment 
rendered the proceeding unfair, for “the complained-
of comments were isolated, did not rise to the level 
of argument that might mislead or inflame the jury 
concerning its duty or divert it from its task and were 
made in the context of a case involving compelling evidence 
of numerous aggravating factors.” Higgs, 353 F.3d at 331; 
see also Caro, 597 F.3d at 625 n.17 (fi nding that comments 
similar to those here, though perhaps improper, did not 
warrant reversal because they were not sufficiently 
prejudicial). Runyon singles out two improper statements 
from a summation that spans nearly four dozen pages in 
the record.

Throughout the summation, moreover, the prosecution 
repeatedly and accurately explained to the jury how it 
should weigh any aggravating factors it had established 
against any mitigating factors established by the defense. 
The district court reinforced these points in its jury 
instructions, admonishing that “[t]he law does not permit 
you to be governed by conjecture, surmise, speculation, 
prejudice, or public opinion” and that “[p]assion, prejudice, 
and arbitrary considerations can play no role in your 
efforts to reach a just result in this case.” And the 
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court further warned that “statements and arguments 
of counsel are not evidence in the case,” as mentioned 
above. Taken together, all these instructions minimized 
any risk that the jury would render a decision based 
on the prosecution’s two fl eeting comments, as opposed 
to the overwhelming evidence supporting all of the six 
statutory and nonstatutory aggravators. Neither of the 
prosecution’s questionable comments, then, “prejudicially 
affected” Runyon, Higgs, 353 F.3d at 330—and his 
sentencing proceeding, therefore, was not so infected 
“with unfairness as to make the resulting [verdict] a denial 
of due process.” Donnelly, 416 U.S. at 643.

VI. 

Runyon challenges a number of other aspects of 
his sentencing proceeding on both constitutional and 
statutory grounds. We consider each challenge in turn.

A. 

Runyon f irst takes issue with portions of the 
instructions that the district court delivered to the jury 
at various points during the proceeding. In particular, he 
challenges a number of passages typifi ed by the following:

In this phase, at the end of your deliberations 
all 12 jurors must unanimously agree that 
the aggravating factors suffi ciently outweigh 
any mitigating factors, or in the absence of 
mitigating factors, that the aggravating factors 
are themselves suffi cient to justify a sentence 
of death. But if any of you, even a single juror, 
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is not persuaded that the aggravating factors 
suffi ciently outweigh any mitigating factors 
such that a sentence of death is justifi ed, then 
the jury may not recommend the death penalty 
on the verdict form.

According to Runyon,  these instruct ions were 
unconstitutional because they indicated that the jury 
could impose a death sentence so long as it concluded 
that the aggravating factors “suffi ciently outweighed” 
the mitigating factors, when in fact it should have been 
instructed that it had to fi nd that the former outweighed 
the latter “beyond a reasonable doubt.”

Runyon’s argument, however, is belied by the 
plain text of the FDPA. Under the statute, although 
the government bears “[t]he burden of establishing 
the existence of any aggravating factor . . . beyond a 
reasonable doubt,” the jury must ultimately determine 
“whether all the aggravating factor or factors found to 
exist suffi ciently outweigh all the mitigating factor or 
factors found to exist to justify a sentence of death” in 
order to recommend that punishment. 18 U.S.C. § 3593(c), 
(e). Contra Runyon, the FDPA does not require the jury to 
fi nd that the aggravating factors outweigh the mitigating 
factors beyond a reasonable doubt, and the jury therefore 
need not be so instructed.

To be sure, the Supreme Court has held that the 
Sixth Amendment requires juries to fi nd aggravating 
factors necessary for the imposition of the death penalty 
beyond a reasonable doubt, see Ring v. Arizona, 536 U.S. 
584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002), but it has 



Appendix B

76a

never extended this requirement to juries’ weighing of 
aggravating and mitigating factors. The only appellate 
decision to make that leap is one by a panel of the Sixth 
Circuit that has since been vacated pending rehearing en 
banc. See United States v. Gabrion, 648 F.3d 307, 325-28 
(6th Cir. 2011), reh’g en banc granted, opinion vacated, 
Nos. 02-1386/1461/1570, 2011 U.S. App. LEXIS 23290 
(6th Cir. Nov. 17, 2011). In contrast to this outlier, at least 
four other circuits have held that the reasonable-doubt 
standard does not apply to the weighing of aggravating 
and mitigating factors, reasoning that that process 
constitutes not a factual determination, but a complex 
moral judgment. See United States v. Fields, 516 F.3d 923, 
950 (10th Cir. 2008); United States v. Mitchell, 502 F.3d 
931, 993-94 (9th Cir. 2007); United States v. Sampson, 486 
F.3d 13, 31-32 (1st Cir. 2007); United States v. Fields, 483 
F.3d 313, 345-46 (5th Cir. 2007). We fi nd this reasoning 
persuasive and accordingly join the broad consensus of 
authority.

Because the district court here recited the governing 
standard from the FDPA virtually verbatim, and 
because it also repeatedly reminded the jury to fi nd 
only those aggravating factors that the prosecution had 
proved beyond a reasonable doubt, we conclude that its 
instructions were perfectly proper.3

3. Even were we to deem the instructions erroneous, any 
error would likely constitute invited error, as Runyon’s own lawyer 
requested the very instructions that Runyon now challenges on 
appeal. See United States v. Herrera, 23 F.3d 74, 75-76 (4th Cir. 
1994).
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B. 

At two points following the conclusion of the guilt 
phase, the district court excused a juror and replaced her 
with an alternate. Runyon now challenges certain decisions 
by the district court related to these substitutions, but we 
fi nd no error warranting reversal of his sentences.

1. 

On July 21, 2009, four days after the guilt phase ended 
and one day before the eligibility phase began, the district 
court excused juror Robin Foreman, whose mother had 
died the previous night. It replaced her with one of the 
alternates, who had not been released. The district court 
informed the parties of the substitution the next day, just 
before the eligibility phase commenced.

Although Runyon did not object at the time, he now 
argues that the district court abused its discretion in 
dismissing Foreman, rather than simply postponing the 
half-day eligibility hearing until closer to the selection 
hearing, which did not begin until August 19, 2009, 
nearly a month later. We can readily dispose of this claim. 
Federal Rule of Criminal Procedure 24(c) expressly 
authorizes district courts to impanel alternate jurors and 
to substitute them for jurors who can no longer serve. 
This court, moreover, reviews such decisions for abuse of 
discretion, which is rarely found in this context. See, e.g., 
United States v. Nelson, 102 F.3d 1344, 1349-50 (4th Cir. 
1996) (fi nding no abuse of discretion where the district 
court replaced two jurors with alternates because the 
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jurors were scheduled to go on vacation the next day); 
United States v. Hayden, 85 F.3d 153, 157 (4th Cir. 1996) 
(fi nding no abuse of discretion where the district court 
replaced a juror who knew one of the witnesses with an 
alternate, rather than declare a mistrial); United States v. 
Colkley, 899 F.2d 297, 303 (4th Cir. 1990) (fi nding no abuse 
of discretion where the district court excused a juror who 
failed to appear for thirty minutes and replaced him with 
an alternate). Here, before excusing Foreman, the district 
court confi rmed that her mother had actually died. Given 
the uncertainty regarding when she might be able to 
return, as well as the inconvenience that any delay might 
cause, we have no trouble concluding that the district court 
was well within its discretion in deciding to excuse and 
replace Foreman rather than postpone the proceedings.

Runyon also contends that the district court, in 
deciding to dismiss Foreman at an in camera proceeding 
from which both he and his lawyer were absent and of which 
they received no notice, violated his right to be present at 
certain critical stages of the proceedings against him, as 
guaranteed by both the Fifth Amendment’s Due Process 
Clause and Federal Rule of Criminal Procedure 43. We 
agree that the district court erred in deciding to dismiss 
Foreman with neither Runyon nor his lawyer present. The 
Due Process Clause guarantees a defendant the “right 
to be present at all stages of the trial where his absence 
might frustrate the fairness of the proceedings,” Faretta 
v. California, 422 U.S. 806, 819 n.15, 95 S. Ct. 2525, 45 L. 
Ed. 2d 562 (1975), while Rule 43 enshrines an even broader 
right to be present, see United States v. Rolle, 204 F.3d 
133, 136-37 (4th Cir. 2000). In United States v. Camacho, 
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955 F.2d 950, 952-53 (4th Cir. 1992), we held that both of 
these provisions required the defendant’s presence at jury 
impanelment, a requirement we extended to the removal 
of jurors in United States v. Hanno, 21 F.3d 42, 46-47 (4th 
Cir. 1994). We thus hold that Runyon should have been 
present when the district court decided to excuse and 
replace Foreman.4

We next consider whether this error requires us 
to reverse Runyon’s sentences. The parties vigorously 
dispute the appropriate prejudice standard, with Runyon 
urging us to apply harmless error and the government 
plain error. Although Runyon and his lawyer obviously 
never could have objected at the in camera proceeding, 
from which they were absent, they also failed to object at 
the beginning of the eligibility hearing, when the district 
court announced Foreman’s dismissal. Because Runyon 
thus had “an opportunity to object” to the district court’s 
ruling but failed to do so, we apply Olano’s plain error 
standard. Fed. R. Crim. P. 51; see Fed. R. Crim. P. 52(b).

We find that Runyon has failed to show that the 
district court’s error satisfi es the third prong of Olano—to 
wit, that the error affected Runyon’s “substantial rights.” 

4. Although we hold that Runyon should have been present 
when the district court decided to excuse Foreman, we do not agree 
with Runyon’s claim that the proceeding needed to be public, for 
Runyon points us to no precedent extending the Sixth Amendment 
right to a public trial to such decisions. On the contrary, district 
courts often decide whether to replace jurors with alternates at 
in camera conferences. See, e.g., United States v. Boone, 759 F.2d 
345, 347 (4th Cir. 1985).
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United States v. Olano, 507 U.S. 725, 732, 113 S. Ct. 1770, 
123 L. Ed. 2d 508 (1993). The district court replaced 
Foreman with an alternate who had been selected along 
with all the other jurors and alternates during voir dire, 
at which both Runyon and his lawyer were present. 
Moreover, the court replaced her during a hiatus in the 
proceedings—after the jury had found Runyon guilty 
but before it had even begun to hear evidence as to what 
sentence he should receive. See United States v. Evans, 
352 F.3d 65, 70 (2d Cir. 2003) (fi nding no prejudice from 
a Rule 43 violation where the juror was replaced “well 
before the case was sent to the jury”). Had there been 
any risk of prejudice from the substitution, one would have 
expected Runyon’s lawyer to have vigorously objected 
and to have asked for a continuance to await Foreman’s 
return when the district court announced its decision, yet 
he did neither. It would set a poor precedent to allow a 
party to remain silent when a substitution is announced, 
await the verdict, and lodge an objection only when the 
jury’s determination was adverse. In common parlance, 
such a tactic is called sandbagging. For this reason among 
others, Runyon’s presence claim fails not only under 
Olano’s third prong, but its fourth prong as well, as our 
refusal to reverse does not result in any “miscarriage of 
justice.” 507 U.S. at 736.5

5. Even were we to apply harmless error, we believe that 
the government has “prove[d] beyond a reasonable doubt that the 
error complained of did not contribute to the verdict obtained.” 
Chapman, 386 U.S. at 24.



Appendix B

81a

2. 

The district court replaced a second juror on August 
27, 2009. Specifi cally, on August 26, the penalty selection 
phase ended, and the jury deliberated for just under an 
hour and a half before recessing for the evening. The 
next morning, the court learned that the brother-in-law 
of juror Carol Kocevar had passed away in Delaware the 
night before. Kocevar asked to be excused so that she 
could travel to Delaware. After holding a hearing in open 
court (but without the other jurors present), and with 
the agreement of both the prosecution and Runyon, the 
district court excused Kocevar and replaced her with the 
next alternate.

On appeal, Runyon contests not the district court’s 
decision to excuse Kocevar, but rather its instruction to 
the jury after she was replaced by the alternate. That 
instruction stated:

I would tell you that what you need to do is, 
now it is the 12 of you, and if you would review 
for [the second alternate juror]—you were out 
only a little over an hour yesterday, and, [Jury 
Foreperson], as foreperson, if you would just see 
that you review with her what was discussed 
and key her in, and then proceed with your 
deliberations.

According to Runyon, by telling the jury merely to 
“review” the previous day’s deliberations with the 
alternate and then “proceed with your deliberations,” the 
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district court violated Federal Rule of Criminal Procedure 
24(c)(3), which provides in relevant part: “If an alternate 
replaces a juror after deliberations have begun, the court 
must instruct the jury to begin its deliberations anew.” 
Because Runyon failed to object to the instruction at the 
time, we review it for plain error. Olano, 507 U.S. at 732.

Assuming for the sake of argument that the distinction 
Runyon seeks to draw is more than semantic, he again 
cannot show that any error affected his “substantial 
rights.” Id. Instructions should not be prone to quibbles. 
See Henderson v. Kibbe, 431 U.S. 145, 152-54, 97 S. Ct. 
1730, 52 L. Ed. 2d 203 & n.10 (1977). “While a careful 
picking apart of the instructions’ wording [may often] 
reveal minor ambiguity, when read in [their] entirety,” it 
may become apparent that “the instructions were clear 
and did not permit” an improper verdict. United States v. 
Moran, 493 F.3d 1002, 1010 (9th Cir. 2007) (per curiam). 
Here, while the district court did not repeat the words 
of the Rule verbatim, the court in substance instructed 
the jury to rewind its proceedings for the benefi t of the 
alternate before proceeding further. This, in essence, is 
what the Rule requires.

Moreover, Kocevar participated in the deliberations 
for under an hour and a half—the time the jury deliberated 
on August 26, the fi rst day of deliberations. After she was 
replaced, on the morning of August 27, the jury continued 
to deliberate for the better part of a day—specifi cally, until 
six that evening, when it informed the court that it had 
reached a verdict. Given that the alternate had heard the 
very same evidence as all the other jurors and was absent 
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for no more than one and a half hours of deliberations 
that lasted at least eight, we fail to see how the district 
court’s instructing the jury to “begin its deliberations 
anew” would have made any difference to the course of 
the deliberations and thus to the ultimate outcome.

According to Runyon, this quantitative analysis misses 
the qualitative signifi cance of Kocevar’s replacement. 
Specifi cally, he notes that the district court had originally 
instructed the jury to begin its deliberations by voting 
on the four proposed nonstatutory aggravating factors 
and only then to proceed to weighing any aggravators 
against any mitigators. It is thus possible, Runyon 
argues, that, absent the instruction required by Rule 
24(c)(3), the alternate who replaced Kocevar ended up 
voting to sentence Runyon to death based on nonstatutory 
aggravating factors that had been found by the other 
jurors before Kocevar was excused. We cannot reverse 
a jury’s verdict, however, based on such a “speculative 
assertion of prejudice.” United States v. Evans, 635 F.2d 
1124, 1128 (4th Cir. 1980) (refusing to overturn a conviction 
where the district court failed to instruct the jury to begin 
its deliberations anew after replacing one juror with an 
alternate). We cannot possibly know just where the jury 
was in its deliberations when Kocevar was replaced. 
Moreover, like all the other jurors and alternates, the 
alternate who replaced Kocevar had been repeatedly 
instructed by the district court that any non-statutory 
aggravating factor had to be found unanimously, beyond a 
reasonable doubt. We have no reason to suspect, let alone 
presume, that the jury failed to follow these instructions.
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Finally, as already noted, this was simply not a close 
case: the evidence on each aggravator was overwhelming, 
and the relative weight assigned by the jurors to the 
aggravators and mitigators hardly shows their judgment 
to have been in any way unreasonable. It should thus 
have come as no surprise that, when polled, each juror, 
including the one who replaced Kocevar, affi rmed the 
verdict. Once again, to reverse under Olano on the basis 
of what was at most an infelicitous expression would 
encourage counsel to sit strategically silent during trial 
and to forage for error thereafter.

C. 

Finally, Runyon asserts that the totality of the 
errors he has alleged rendered his entire sentencing 
hearing fundamentally fl awed and that his sentences 
must therefore be reversed under both the constitutional 
“cumulative error” doctrine and the FDPA, which requires 
us to determine “whether the sentence of death was 
imposed under the infl uence of passion, prejudice, or any 
other arbitrary factor,” 18 U.S.C. § 3595(c)(1).

“Pursuant to the cumulative error doctrine, the 
cumulative effect of two or more individually harmless 
errors has the potential to prejudice a defendant to the 
same extent as a single reversible error.” United States v. 
Basham, 561 F.3d 302, 330 (4th Cir. 2009). “To satisfy this 
requirement, such errors must so fatally infect the trial 
that they violated the trial’s fundamental fairness.” Id. 
“Generally, however, if a court ‘determine[s] . . . that none 
of [a defendant’s] claims warrant reversal individually,’ it 
will ‘decline to employ the unusual remedy of reversing 
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for cumulative error.’” Id. (alterations in original) (quoting 
United States v. Fields, 483 F.3d 313, 362 (5th Cir. 2007)). 
The harmless errors in this case do not justify that 
“unusual remedy.” On the contrary,

although we recognized (and assumed) a few 
harmless errors, they were not widespread 
or prejudicial enough to have fatally infected 
[the defendant’s] trial or sentencing hearing. 
The proceeding below adhered to fundamental 
fairness. There is overwhelming evidence of 
guilt in the record and any possible error did 
not play a role in the outcome of either phase of 
[the] trial. Moreover, each aggravating factor 
(both statutory and non-statutory) determined 
by the jury was well supported by the record. 
Finally, we cannot see how cumulative error 
could have caused the jury to weigh the relevant 
sentencing factors any differently.

United States v. Lighty, 616 F.3d 321, 371 (4th Cir. 2010); 
see also United States v. Caro, 597 F.3d 608, 635-36 (4th 
Cir. 2010).

“It is well-settled that a criminal defendant is entitled 
to a fair trial not a perfect one.” Lighty, 616 F.3d at 336 
(citing United States v. Hasting, 461 U.S. 499, 508-09, 103 
S. Ct. 1974, 76 L. Ed. 2d 96 (1983)). Indeed, it is the rare 
trial that will be an ideal specimen in all respects, given 
that even the most well-intentioned trial participants 
may commit the occasional error. Though imperfect in 
some minor respects, Runyon’s sentencing hearing was 
thoroughly fair. Tellingly, none of his claims concern his 
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basic ability to present his case to the jury in an effective 
manner. He does not contend that he was denied the 
opportunity to confront the prosecution’s witnesses or 
rebut its other evidence. Nor does he argue that he was 
in any way hamstrung in his ability to call witnesses of 
his own or introduce mitigating evidence. Such a claim 
would be simply incredible, given the scope, length, and 
magnitude of the defense’s mitigation case. Runyon’s 
claim that the jury’s verdict was impermissibly biased is 
belied by the fact that the very same jury unanimously 
found nine mitigators in his favor. Though Runyon’s claims 
deserve—and have received—our careful attention, he 
seeks in essence to present his case unfettered while 
substantially shutting down his adversary’s. That is not 
a fair proceeding, but a one-sided one.6

6. At oral argument, questions arose with regard to the 
government’s selection of defendants for capital punishment. 
In this case, the prosecution exercised its discretion on the 
basis of a number of distinctions between Runyon and the other 
defendants—including that Runyon was the actual triggerman in 
the murder-for-hire scheme; that he accepted payment for killing 
someone who was essentially a complete stranger; and that he not 
only never cooperated with the investigation but sought to thwart 
it at virtually every turn.

This does not mean, of course, that the prosecution’s 
discretion cannot be questioned in any way. Here, that discretion 
was challenged quite vigorously, in fact, by the defense’s emphasis 
on the equally-culpable mitigator, on which the jury found in 
Runyon’s favor. For this court, however, to overturn Runyon’s 
sentences in the absence of evidence that the prosecution exercised 
its discretion on some impermissible basis (such as race, ethnicity, 
or religion) would exceed our authority. See United States v. 
Passaro, 577 F.3d 207, 219 (4th Cir. 2009) (holding that where 
the defendant “fail[ed] to cite any evidence that in prosecuting 
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In short, the basic problem with Runyon’s cumulative 
error claim is that it runs up against the cumulative weight 
of all the evidence against him. There is simply no question 
that Runyon fi red fi ve bullets into the body of an innocent 
naval offi cer and young father—at close range and in cold 
blood. There is simply no question that the jury had a 
strong evidentiary basis for unanimously fi nding numerous 
aggravating factors beyond a reasonable doubt—including 
that Runyon acted with monetary motives, planned and 
premeditated the murder, exploited his military and law 
enforcement experience in committing it, and showed not 
a hint of remorse for infl icting inestimable human damage 
for a paltry sum. The jury was justifi ed in concluding that 
these aggravators suffi ciently outweighed the mitigators 
established by the defense, and Runyon has given us no 
reason to upset the judgment. For the same reasons, we 
also reject Runyon’s contention that “the sentence of death 
was imposed under the infl uence of passion, prejudice, or 
any other arbitrary factor.” 18 U.S.C. § 3595(c)(1).7 His 
convictions and sentences thus stand affi rmed.

AFFIRMED

him . . . the Government unlawfully or discriminatorily exercised 
its prosecutorial discretion,” there existed “no basis for judicial 
interference with that discretion”).

7. Runyon also argues that the death penalty now violates 
the Eighth Amendment, in light of “the evolving standards of 
decency that mark the progress of a maturing society.” Trop 
v. Dulles, 356 U.S. 86, 101, 78 S. Ct. 590, 2 L. Ed. 2d 630 (1958) 
(plurality opinion). But we rejected an identical claim just recently, 
see Lighty, 615 F.3d at 370, and to do otherwise here would run 
afoul of the Supreme Court.



Appendix B

88a

NIEMEYER, Circuit Judge, concurring:

I join in Judge Wilkinson’s fi ne opinion and judgment 
on appeal, reserving only my conclusion that the district 
court did not err in admitting the videotape recording into 
evidence during the penalty selection phase of the trial.

The videotape was a recording of a voluntary 
interview given by Runyon after being fully advised of 
his Miranda rights. There is no evidence that Runyon’s 
will was overborne or that he provided the statement in 
response to any trick or misrepresentation. Moreover, the 
statement was relevant, as Judge Wilkinson has pointed 
out in more detail, to the aggravating factor that Runyon 
lacked remorse for his conduct and to the mitigating factor 
that other equally culpable defendants would not receive 
the death penalty.

While Runyon contends that his interrogators 
inappropriately played race and religion during the 
course of the interrogation, a review of the recording 
does not reveal any unconstitutional intent, purpose, or 
effect. The interrogators invoked racially-generalized 
traits of courage and pride, as well as religious values 
of repentance and forgiveness, to encourage Runyon to 
tell the truth about what occurred. These references 
to race and religion were not infl ammatory, unless any 
reference to race, ethnicity, and religion is considered 
infl ammatory, a view that I do not hold, but were appeals 
to Runyon’s moral sense, albeit unsuccessful. Surely, if 
the interrogators had called Runyon a mouse or a wimp 
or suggested that he was not a whole man until he spoke 
the truth, he would have made no complaint.



Appendix B

89a

At bottom, I would conclude that the interview was 
voluntarily given, was relevant, and accurately revealed 
Runyon’s total lack of remorse and moral responsibility.

To be especially cautious, the district court nonetheless 
instructed the jury that the tape was offered only “for the 
limited purposes of demonstration of remorse in regard 
to the alleged nonstatutory aggravating factor to this 
effect, and for relevant culpability in regard to the alleged 
statutory mitigation factor to this effect.” The district 
judge also admonished the jury that no statement made 
by the detectives during the interrogation was to be taken 
as evidence in the case. Finally, the court instructed the 
jury repeatedly that in considering the death sentence for 
Runyon, it was not to “consider the race, color, religious 
beliefs, national origin, or sex of the defendant or the 
victim in this case. These facts are completely irrelevant 
to the important issues you must consider at this phase 
of the proceedings.” Indeed each juror was required to 
sign a certifi cate affi rming his or her compliance with the 
instruction.

In these circumstances, I believe that the district court 
did not err in admitting the videotape into evidence at this 
phase of the trial. I also concur fully in Judge Wilkinson’s 
analysis and conclusion that any error in admitting the 
videotape was harmless beyond a reasonable doubt.

I am pleased to join his well-crafted and thorough 
analysis of the issues presented in this appeal, and I am 
pleased to concur.
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APPENDIX C — JUDGMENT OF THE  UNITED 
STATES DISTRICT COURT, EASTERN DISTRICT 

OF VIRGINIA, NEWPORT NEWS DIVISION, 
FILED DECEMBER 4, 2009

 UNITED STATES DISTRICT COURT
Eastern District of Virginia

Newport News Division

Case Number: 4:08CR00016-003

USM Number: 57997-083

Defendant’s Attorney:
Lawrence H. Woodward, Jr. and

Stephen A. Hudgins

UNITED STATES OF AMERICA

v.

DAVID ANTHONY RUNYON

Defendant.

JUDGMENT IN A CRIMINAL CASE

The defendant was found guilty by a jury on Counts 
1 , 2, and 5 after a plea of not guilty.

Accordingly, the defendant is adjudged guilty of the 
following count(s) involving the indicated offense(s).
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Title and 
Section

Nature of 
Offense

Offense
Class

Offense
Ended Count

T.18:1958(a) Conspiracy 
to Commit 
Murder for 
Hire

Felony December 
14, 2007

1

T.18:2119 
and 2

Carjacking 
Resulting in 
Death

Felony April 29, 
2007

2

T.18:924(j) 
and 2

Murder with 
a Firearm 
in Relation 
to a Crime 
of
Violence

Felony April 29, 
2007

5

The defendant has been found not guilty by a jury on 
count 4, and is discharged as to such count.

On motion of the defendant, the court dismissed count 
3 of the indictment during the trial of this case.

As pronounced on December 4, 2009, the defendant 
is sentenced as provided in pages 2 through 4 of this 
Judgment. The sentence is imposed pursuant to the 
Sentencing Reform Act of 1984.

It is ORDERED that the defendant shall notify the 
United States Attorney for this district within 30 days 
of any change of name, residence, or mailing address 
until all fi nes, restitution, costs, and special assessments 
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imposed by this judgment are fully paid. If ordered to 
pay restitution, the defendant must notify the court and 
United States Attorney of material changes in economic 
circumstances.

Given this 4th day of December, 2009.

   /s/    
   Rebecca Beach Smith
   United States District Judge
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Case Number: 4:08CR00016-003
Defendant’s Name: DAVID ANTHONY RUNYON

IMPRISONMENT

Pursuant to 18 U.S.C. § 3594, the court imposes the jury’s 
sentencing recommendations as to counts one, two, and 
fi ve.

As to counts one and fi ve, David Anthony Runyon, is 
hereby sentenced to DEATH.

The time, place, and manner of execution are to be 
determined by the Attorney General of the United States, 
provided that the time shall not be sooner than 61 days 
nor later than 90 days after the date of this judgment. 
If an appeal is taken from the conviction or sentence, 
such appeal must be noted within 10 days of today, and 
execution of the judgment shall be stayed pending further 
order of this court upon receipt of the mandate of the 
Court of Appeals or the United States Supreme Court.

The defendant is hereby committed to the custody of the 
United States Bureau of Prisons to be confi ned until the 
sentence of death is carried out in regards to counts one 
and fi ve.

As to count two, David Anthony Runyon, is hereby 
committed to the custody of the United States Bureau 
of Prisons, to be imprisoned for LIFE, WITHOUT THE 
POSSIBILITY OF RELEASE.
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The defendant is remanded to the custody of the United 
States Marshal.

* * *

Case Number: 4:08CR00016-003
Defendant’s Name: DAVID ANTHONY RUNYON

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary 
penalties under the Schedule of Payments on Sheet 6.

Count Assessment Fine Restitution
1 $100.00 $0.00 $100,000.00
2 $100.00 $0.00 $0.00
5 $100.00 $0.00 $0.00

TOTALS: $300.00 $0.00 $100,000.00

FINE

No fi nes have been imposed in this case.

COSTS

The court waives the cost of prosecution, incarceration 
and, if ever applicable, supervised release.

RESTITUTION

SEE ATTACHED RESTITUTION JUDGMENT.
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Defendant’s Name: DAVID ANTHONY RUNYON
Case Number: 4:08CR00016-003

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of 
the total criminal monetary penalties are due as follows:

Unless the court has expressly ordered otherwise, if this 
judgment imposes imprisonment, payment of criminal 
monetary penalties is due during imprisonment. All 
criminal monetary penalties, except those payments 
made through the Federal Bureau of Prisons’ Inmate 
Financial Responsibility Program, are made to the Clerk 
of the Court.

The defendant shall receive credit for all payments 
previously made toward any criminal monetary penalties 
imposed.

Payments shall be applied in the following order: (1) 
assessment (2) restitution principal (3) restitution interest 
(4) fi ne principal (5) fi ne interest (6) community restitution 
(7) penalties and (8) costs, including cost of prosecution 
and court costs.

Nothing in the court’s order shall prohibit the collection of 
any judgment, fi ne, or special assessment by the United 
States.

The special assessment and restitution shall be due in full 
immediately. The defendant shall pay to the Clerk at least
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$250.00 per month beginning 60 days from the inception of 
supervised release, if ever applicable. The court reserves 
the option to alter this amount, depending upon defendant’s 
fi nancial circumstances at the time of supervised release.

Interest accrues as provided in 18 U.S.C. § 3612(f).
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

NEWPORT NEWS DIVISION

No. 4:08cr00016-003

UNITED STATES OF AMERICA

v.

DAVID ANTHONY RUNYON

RESTITUTION JUDGMENT

1. The defendant is sentenced to pay, as restitution, 
$100,000.00, jointly and severally with any co-
defendants who are ordered to pay restitution for the 
same loss.1

2.  The amount of restitution paid to a victim, collectively, 
shall not exceed the victim’s total loss from the offense 
of conviction.

3. The victim’s name and address, and the victim’s total 
loss, is listed in Attachment A to this Restitution 
Judgment.

1. The presently known co-defendant is Catherina Rose Voss, 
Docket No. 4:08cr00016-001, who was sentenced on November 14, 
2008, and ordered to pay $100,000.00 in restitution; and Michael 
Anthony Eric Draven, Docket No. 4:08cr00016-002, who was 
sentenced on November 17, 2009, and ordered to pay $100,000.00 
in restitution.
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4.  Interest:

         is waived.

    X   accrues as provided in 18 U.S.C. § 3612(f).

5. Restitution is due immediately, and notwithstanding 
any other provision of this Restitution Judgment, 
the Government may enforce restitution at any time. 
The defendant shall make a bona fi de effort to pay 
restitution in full as soon as practical.

6. If incarcerated, the defendant shall participate in the 
Bureau of Prisons’ Inmate Financial Responsibility 
Program at a rate of at least $25 per quarter, or if 
assigned as a UNICOR grade 1 through 4 employee, 
at least 50% of the prisoner’s monthly pay.

7. The defendant shall pay to the Clerk at least $250.00 
per month beginning 60 days from the inception 
of supervised release if ever applicable. The court 
reserves the option to alter this amount, depending 
upon defendant’s fi nancial circumstances at the time 
of supervised release.

8. All payments shall be made to the Clerk of Court, 
United States District Court, 600 Granby Street, 
Norfolk, VA 23510-1811.

* * *



Appendix C

99a

  /s/      
  REBECCA BEACH SMITH
  UNITED STATES DISTRICT JUDGE

ENTERED this 4th day of December, 2009.

at Norfolk, Virginia

* * *
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United States of America v. David Anthony Runyon, 
No. 4:08cr00016-003

Restitution Judgment, page 4

ATTACHMENT A TO RESTITUTION JUDGMENT

* * * *
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APPENDIX D — SPECIAL VERDICT FORM- 
SELECTION PHASE OF THE UNITED STATES 

DISTRICT COURT FOR THE EASTERN DISTRICT 
OF VIRGINIA, NEWPORT NEWS DIVISION, 

FILED AUGUST 27, 2009

IN THE UNITED STATES DISTRICT COURT
FOR THE

EASTERN DISTRICT OF VIRGINIA
Newport News Division

Criminal No. 4:08cr16

UNITED STATES OF AMERICA

v.

DAVID ANTHONY RUNYON,

Defendant

SPECIAL VERDICT FORM- SELECTION PHASE

I. NON-STATUTORY AGGRAVATING FACTORS

: For each of the following factors, answer 
“YES” or “NO”  as to whether you, the jury, unanimously 
fi nd that the United States has established the existence of 
that non-statutory aggravating factor beyond a reasonable 
doubt.

Factor 1. The defendant, DAVID ANTHONY RUNYON, 
caused injury, harm, and loss to the victim, 
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Cory Allen Voss, and the victim’s family and 
friends, as shown by the victim’s personal 
characteristics and by the impact of his death 
upon the victim’s family, friends, and co-
workers.

 YES   X        

 NO               

Factor 2. The defendant, DAVID ANTHONY RUNYON, 
utilized education, training, and experience 
that he received in college courses focused on 
criminal justice, and as a law enforcement and 
correctional offi cer, as an offi cer of the Kansas 
National Guard, and as a member of the United 
States Army, to kill Cory Allen Voss.

 YES   X        

 NO                

Factor 3. The defendant, DAVID ANTHONY RUNYON, 
engaged in acts of physical abuse toward 
women, including, but not limited to, his 
estranged spouse and former girlfriend.

 YES   X        

 NO                
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Factor 4. The defendant, DAVID ANTHONY RUNYON, 
has demonstrated a lack of remorse for 
murdering Cory Allen Voss as demonstrated 
by the evidence in the case.

 YES   X        

 NO                

Instructions: Regardless of whether you answered 
“YES” or “NO” with respect to any of the Non-Statutory 
Aggravating Factors in Section I above, continue your 
deliberations in accordance with the Court’s instructions 
and proceed to Section II.

II.  MITIGATING FACTORS

Instructions: For each ofthe listed mitigating factors, 
you have the option to indicate in the space provided, the 
number of jurors who have found the existence of that 
mitigating factor to be proven by a preponderance of the 
evidence. If you choose not to make these written fi ndings, 
cross out that factor with a large “X” and then continue 
your deliberations in accordance with the instructions of 
the Court.

Regardless of whether or not you choose to make 
written fi ndings with respect to any or all of the mitigating 
factors, a fi nding with respect to a mitigating factor may 
be made by one or more of the members of the jury, and 
any member of the jury who fi nds the existence of a 
mitigating factor may consider such a factor established 
in considering whether or not a sentence of death shall 
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be imposed, regardless of the number of other jurors who 
concur that the factor has been established.

A.  Statutory Mitigating Factors

 1. DAVID ANTHONY RUNYON does not have 
 a serious criminal record. 

  Number of jurors who so fi nd   12  .

 2. Other persons equally culpable in the crime will 
 not be punished by death. 

  Number of jurors who so fi nd   12  .

B.  Additional Non-Statutory Mitigating Factors

 1.  DAVID ANTHONY RUNYON will serve a 
sentence of life in prison without the possibility 
of release if not sentenced to death.

 Number of jurors who so fi nd   12  .

 2.  DAVID ANTHONY RUNYON has worked and 
has been legally employed for all of his life.

 Number of jurors who so fi nd   10  .

 3.  DAVID ANTHONY RUNYON committed acts 
of kindness and generosity for his neighbors 
and his community.

 Number of jurors who so fi nd   11  .



Appendix D

105a

 4.  DAVID  ANTHONY  RUNYON  grew  up,  
witnessed,  and  experienced, domestic violence 
and parental conflict until his mother and 
biological father separated.

 Number of jurors who so fi nd   11  .

 5. D AV I D  A N T H O N Y  R U N Y O N  h a s 
demonstrated his ability to make a positive 
adjustment to incarceration.

 Number of jurors who so fi nd       .

 6.  DAVID ANTHONY RUNYON has the respect 
and support of correctional offi cers.

 Number of jurors who so fi nd   0   .

 7. DAVID ANTHONY RUNYON has had no 
disciplinary write-ups while incarcerated and 
has helped other inmates conduct themselves 
in non-violent or non-aggressive ways.

 Number of jurors who so fi nd       .

 8. DAVID ANTHONY RUNYON does not present 
a risk of future violence or danger to the public 
while in prison for the rest of his life.

 Number of jurors who so fi nd       .
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 9.  David Anthony Runyon, Jr., the son of DAVID 
ANTHONY RUNYON, will suffer emotional 
harm if his father is executed.

 Number of jurors who so fi nd   12  .

 10. Suk Cha Runyon, the mother of DAVID 
ANTHONY RUNYON, will suffer emotional 
harm if her son is executed.

 Number of jurors who so fi nd   12  .

 11.  DAVID ANTHONY RUNYON served his 
country as a member of the United States Army 
and was honorably discharged. 

 Number of jurors who so fi nd   12  .

 12. DAVID ANTHONY RUNYON graduated from 
high school and earned an associate of arts 
degree from Wentworth Military Academy 
and took further college courses to expand his 
education.

 Number of jurors who so fi nd   12  .

C.        The following extra spaces are provided to write 
in additional mitigating factors, if any, found by any one 
or more jurors.  If none, write “NONE.”   If more space 
is needed, write “CONTINUED” and use the reverse 
side of this page.
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David A. Runyon continued to witness and experience 
domestic violence and parental confl ict/abuse from mother 
and adoptive father.

 Number of jurors who so fi nd    12  .

Mark Runyon, brother of David A. Runyon will suffer 
emotional harm if his brother is executed.

 Number of jurors who so fi nd    12  .

David A. Runyon was given the impression that Cory Voss 
was molesting his daughter.

 Number of jurors who so fi nd   11  .

III. RECOMMENDATION

Based upon consideration of whether the aggravating 
factors (statutory and non-statutory) found to exist 
suffi ciently outweigh any mitigating factor or factors 
found to exist, or in the absence of any mitigating 
factors, whether the aggravating factors are themselves 
suffi cient to justify a sentence of death, we recommend, 
by unanimous vote, that the following sentence should 
be imposed upon the defendant, DAVID ANTHONY 
RUNYON:
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COUNT ONE – (Conspiracy to Commit Murder for Hire)

A. Death       X    

or

B. Life Imprisonment Without Possibility of
 Release      

COUNT TWO - (Carjacking Resulting in Death)

A.  Death      

or 

B. Life Imprisonment Without Possibility of
 Release     X       

or

C. Some Other Lesser Sentence             

COUNT FIVE - (Murder with a Firearm in Relation 
to a Crime of Violence)

A. Death       X       

or

B. Life Imprisonment Without Possibility of
 Release          
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or

C. Some Other Lesser Sentence         

IV. CERTIFICATION

By signing below, each juror certifi es that consideration 
of the race, color, religious beliefs, national origin, or sex 
of the defendant or the victim was not involved in reaching 
his or her individual decision, and that the individual juror 
would have made the same decisions without regard to 
these considerations.

All jurors and foreperson sign below:

    REDACTED COPY

        
    FOREPERSON

    Date: August 27, 2009.

Pursuant to the E-Government Act, the original of this 
page has been fi led under seal in the Clerk’s Offi ce.


	248939_Appendix A
	248939_Appendix B
	248939_Appendix C
	248939_Appendix D
	248939 _ Center Appendices A-D.pdf
	248939_Appendix A
	248939_Appendix B
	248939_Appendix C
	248939_Appendix D



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




