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INTEREST OF AMICUS CURIAE 

The Offshore Marine Service Association (“OMSA”) 
is a national, not-for-profit trade association of owners 
and operators of American flag vessels that support 
the offshore energy industry.1  OMSA is comprised of 

1 Pursuant to Supreme Court Rule 37.6, amicus curiae states 
that no counsel for a party has written this brief in whole or in 
part and that no person or entity, other than amicus curiae, its 
members, or counsel, has made a monetary contribution to the 
preparation or submission of this brief.  Counsel of Record for all 
parties have received timely notice of the intent to file this brief, 
and all parties have consented to the submission of this brief in 
letters filed with the Clerk. 
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more than 225 companies that own and operate 
vessels, ranging from those that own and operate 
single vessels to some that operate fleets of vessels.  
Some are publicly traded, but most are family-owned 
businesses. OMSA’s members perform towing activi-
ties and provide services and supplies in support of the 
production, exploration and development of offshore 
natural resources.  These companies directly employ 
some 12,000 mariners operating roughly 1,200 vessels 
world-wide. OMSA’s goals include encouraging and 
promoting the highest standards of safety, training, 
and environmental protection in the offshore marine 
transportation service industry. 

OMSA members are responsible for the majority of 
the vessel movements between shore bases and 
offshore oil and gas facilities.  The sophisticated 
vessels operated by OMSA members connect America 
with its offshore energy resources, transporting every 
pipe, wrench, computer, barrel of fuel, and gallon of 
drinking water to rigs and platforms. They also 
transport tens of thousands of workers to and from 
those facilities. OMSA’s members literally keep Amer-
ica’s offshore energy industry running. 

The ability of federal courts to render effective 
remedies in cases of federal regulatory overreaching  
is an issue of critical importance to OMSA and its 
members. Due to the nature of their business, OMSA 
members are subject to extensive and direct regulation 
by a host of federal agencies, including the United 
States Coast Guard, the Occupational Safety and 
Health Administration, the U.S. Environmental Pro-
tection Agency and the Department of the Interior 
(“DOI”), to name just a few. For example, Coast Guard 
regulations govern nearly every aspect of the opera-
tion of OMSA’s members’ vessels, from their design, 
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e.g., 46 C.F.R. §§ 90-109, 114-124, 125-134, 175-185 
and188-196, to the equipment they must carry, e.g., 46 
C.F.R. §§ 159-64, 199, to the number and competency 
of the crews that operate them, e.g., 46 C.F.R. §§ 10-
13, 15.  Vessel engine emissions and operational 
discharges are regulated by the EPA, see the Act to 
Prevent Pollution from Ships, 33 U.S.C. §§1905-1915, 
and are governed by a host of related regulations.   
The communications equipment on OMSA members’ 
vessels must meet standards set by the Federal Com-
munications Commission. See 47 CFR §§ 80.11 et seq. 
Even the toilets on OMSA members’ vessels are feder-
ally regulated. See 33 CFR part 159, §§ 159.1-159.321 
(“Marine Sanitation Devices”). 

As the drilling moratorium at issue in the litigation 
underlying this case well illustrates, OMSA’s mem-
bers are also indirectly, but just as critically, affected 
by the extensive federal regulation of the offshore 
energy industry they serve.  Because of the nature of 
their work and their close and supportive relationship 
with the offshore energy industry, the moratoria that 
stopped drilling in the Gulf of Mexico also acted as 
moratoria on the businesses of OMSA’s members that 
served drilling operations there.  The issuance of those 
moratoria did not just halt the operations of energy 
companies; it also created a ripple effect of widespread 
loss of jobs and income for the owners, crew members 
and other employees of the large and small companies 
that make up OMSA’s membership.  That the initial 
drilling moratorium was later declared to have 
been the result of arbitrary and capricious regulatory 
action was ultimately of little solace to OMSA and its 
concerned members when the government purpose-
fully evaded that ruling by re-enacting the first 
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moratorium, an apparently lawless action that has yet 
to draw sanction. 

OMSA members thus have a strong interest in the 
ability of federal courts to review regulatory actions 
and, as regards the instant case, to do so effectively.  If 
the federal courts are not able to enforce their own 
rulings, or if, instead, regulators may avoid those 
rulings by making “end-runs” around them on the 
strength of overly technical interpretations of their 
terms that fly in the face of their plain purpose,  
industries for which federal regulation is a part of 
everyday life will be unable to protect themselves from 
arbitrary and capricious regulatory actions.  OMSA 
thus has a keen interest in ensuring that the federal 
government be prevented from avoiding the clear 
purpose of federal court rulings in regulatory cases 
and that federal courts have the ability to use their 
contempt power in regulatory matters, no less than 
in other matters within their jurisdiction, when 
necessary to ensure compliance with the spirit and 
purpose of their rulings. 

OMSA hopes that, by submitting this brief, it will 
help convince the Court that this case raises issues of 
great import that are worthy of its consideration.  
OMSA has participated as amicus curiae in other 
cases before the Court involving issues of interest to 
its members.  See Canal Barge Co., Inc. v. United 
States, 132 S. Ct. 367 (2011); Kumho Tire Co., Ltd. v. 
Carmichael, 526 U.S. 137 (1999). 

SUMMARY OF ARGUMENT 

The Fifth Circuit’s unduly technical rejection of the 
District Court’s sensible construction of its own order 
should be reversed for the ample reasons put forth by 
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Petitioner, including the existence of clear divisions 
among the Circuits on both the questions presented in 
the Petition, see Pet. at 17-26.  OMSA’s purpose in 
submitting this brief is to make sure that the Court 
sees the broader implications of the view accepted  
by the Fifth Circuit.  OMSA’s members, others who 
work in the marine and energy industries, and people 
and companies that work in other heavily regulated 
environments will be at substantial economic risk if 
district courts’ contempt powers are weakened by the 
application of a cramped and technical standard of 
review of their orders that allows actions inconsistent 
with their plain purpose.  The Fifth Circuit’s interpre-
tation of the District Court’s injunction left OMSA’s 
members and others who service the oil and gas indus-
try with labor, equipment, and technical support with-
out effective recourse against the knee-jerk reaction 
that was the drilling moratorium.  In addition, rather 
than fostering respect for the law, that view will 
encourage litigants to identify “creative” ways to avoid 
the plain purpose of orders entered against them. 

ARGUMENT 

The inability of the District Court to enforce its 
injunction against DOI resulted in widespread losses 
felt by the marine industry and those who work in it.  
OMSA urges the Court to grant the Petition and 
to consider a consistent approach that will ensure 
that federal courts can effectively protect those who 
operate in and depend on regulated industries from 
arbitrary and capricious regulatory action and from 
the sort of adverse economic impact that occurred as a 
result of the drilling moratorium. 
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I. THE HIGHLY REGULATED OFFSHORE 

MARINE SERVICE INDUSTRY WILL BE 
LEFT UNPROTECTED FROM UNLAWFUL 
REGULATORY ACTION IF FEDERAL 
COURTS CANNOT USE THEIR INHERENT 
CONTEMPT POWERS TO EFFECTIVELY 
ENFORCE BOTH THE LETTER AND THE 
SPIRIT OF THEIR ORDERS. 

As explained above, the offshore marine service 
industry faces regulation from a multitude of federal 
sources. Indeed, federal regulation is a consideration 
for almost every aspect of the industry’s operations.  
Industries like that represented by OMSA are subject 
to the direct consequences of regulatory action 
directed at them, as well as the indirect, but poten-
tially just as devastating, consequences of regulation 
of related industries. Where an industry is so highly 
regulated itself, and is so closely attached to another 
industry that is also subject to a heavy regulatory load, 
its members must have meaningful recourse to an 
independent branch of government that can prevent 
overreaching and ensure that the officials and agen-
cies controlling so many aspects of their livelihood are 
confined within the limits of their lawful authority.   

The federal courts are, of course, that branch of 
government, and their rulings reviewing the regula-
tory actions of the Executive Branch provide that 
protection.  An essential aspect of that protection, 
though, is the ability of the federal courts to make 
their rulings effective.  That ability derives, in large 
part, from the power to impose civil contempt sanc-
tions, something that is, and has always been, an 
integral aspect of the function of federal courts.  “That 
the power to punish for contempt is inherent in all 
courts, has been many times decided and may be 
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regarded as settled law. It is essential to the admin-
istration of justice.  The courts of the United States, 
when called into existence and vested with jurisdiction 
over any subject, at once became possessed of the 
power.” Michaelson v. United States ex rel. Chicago, 
St. P., M., & O. Ry Co., 266 U.S. 42, 65-66 (1924); see 
also Young v. United States ex rel. Vuitton et Fils S.A., 
481 U.S. 787, 795 and n. 7 (1987). 

The Fifth Circuit’s ruling, which allowed an 
acknowledged and intentional “end-run” around a 
duly issued order of a federal court, essentially 
negated that court’s contempt power by imposing an 
unworkable standard of review.  No one could reason-
ably have doubted that the District Court in this case 
intended that there be no moratorium on drilling in 
the Gulf based on what it had held were inadequate 
DOI findings.  But the District Court could hardly be 
blamed for failing to anticipate, in drafting and issuing 
its injunction, that DOI would simply ignore its order 
and issue a new moratorium.  The Fifth Circuit’s hold-
ing that this action did not “technically” violate the 
District Court’s injunction essentially turns the 
issuance of injunctions and like orders into a sort of 
game in which courts are required to try to anticipate 
every possible way a party might try to get around it, 
while a disappointed litigant would be moved to think 
up technical loopholes.  In addition, the second aspect 
of the Fifth Circuit’s holding, in which it declined to 
give deference in interpretation of the order to the 
judge who had issued it, had the odd effect of silencing 
the actor in the best position to explain that ruling.   

By making it substantially more difficult for federal 
courts effectively to enjoin unlawful regulatory 
actions, the Fifth Circuit substantially weakened the  
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ability of the courts to protect OMSA and its members 
and others working in regulated industries from just 
the sort of arbitrary and capricious action that the 
drilling moratorium was held to represent.  The result, 
at least for the marine service industry in the Gulf, 
was harsh and immediate: as a consequence of the 
moratoria imposed by DOI, Gulf area businesses that 
operate in sectors related to the offshore energy indus-
try saw severe declines in revenue and cash reserves 
that left many of them in substantially weakened 
economic conditions. See Emily J. Danielson, et al., 
The Impact of Decreased and Delayed Drilling Permit 
Approvals on Gulf of Mexico Businesses, at pp. 18-20 
(Greater New Orleans, Inc. Regional Economic Alli-
ance, Jan. 30, 2012).2 The effect of the moratoria was 
especially hard on small businesses involved with the 
offshore energy industry in the Gulf. See id. at 8 (more 
than 1,777 small business in the industry in Louisiana 
alone); see also Economic Impact of the Deepwater 
Horizon Oil Spill – Part II: Moratoria (Greater New 
Orleans, Inc. Regional Economic Alliance, Jan. 13, 
2011) (addressing impact of moratoria on various 
economic factors, including employment, business rev-
enue and tax revenue).3 

If the Fifth Circuit’s hyper-technical approach to 
interpreting court orders is allowed to stand, as 
opposed to one that affords courts the flexibility to 
enforce orders based on their apparent and understood 
purposes, OMSA’s members, as well as other indus-
tries subject to significant regulation, will be at sub-
stantially greater risk of the adverse consequences of 

2 Available at http://media.nola.com/2010_gulf_oil_spill/other/ 
GNOinc_Jan2012_study.pdf. 

3 Available at http://gnoinc.org/wp-content/uploads/Economic_ 
Impact_Study_Part_II_-_Moratoria_FINAL.pdf 
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unlawful regulatory actions.  As this case proves, those 
consequences can be severe.  This is precisely why the 
ability of an independent judiciary to effectively 
enforce its rulings is essential to the economic survival 
of OMSA’s members. 

II. NO OTHER MEANS WERE AVAILABLE 
TO PROTECT OMSA’S MEMBERS FROM 
THE ADVERSE CONSEQUENCES OF 
DOI’S UNLAWFUL ACTIONS. 

The six-month moratorium following the spill 
“affected 33 rigs operated by large oil and gas compa-
nies and thousands of small- and medium-sized busi-
nesses that support oil and gas production.” Emily J. 
Danielson, supra, at 5.  After the moratorium was 
lifted, businesses continued to suffer due to delays in 
permitting.  Businesses affected by the moratorium 
and subsequent delays in issuing drilling permits 
included ship owners and operators, shipyard, diving, 
and dock services, engineering, architectural, survey-
ing and heavy construction services, as well as cater-
ing, food, and other business services. Id. at 15.  As one 
report noted: “The small business networks that 
support oil and gas extraction and production are 
critical to the Gulf Coast industry’s infrastructure, 
providing specialized services and employment for 
thousands.” Id. at 20. 

The adverse effects of the moratoria were felt 
throughout the Gulf area.  One economist estimated 
that there were close to 8,000 workers on the 33 active 
rigs and an additional 23,000 workers that performed 
duties supporting those operations when the spill 
occurred. David Hammer, Deepwater Oil Drilling Mor-
atorium Job-Loss Picture Is Getting Clearer (Times-
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Picayune (New Orleans)), Aug. 3, 2010).4  Businesses 
seeking to cope with the losses of work and revenue 
that resulted from the moratoria incurred additional 
expense in doing so. See Emily J. Danielson, supra, at 
25 (“As a result of the moratoria, 46.4% of businesses 
have moved all or part of their operations away from 
the Gulf of Mexico.”).  The moratoria thus “decreased 
companies’ annual revenues by an average of $32M.” 
Id. 

When DOI decided to evade rather than obey the 
District Court’s order, OMSA’s members were thus left 
unprotected from the harsh economic consequences of 
the moratoria.  Nor were any other measures available 
to compensate them for the losses they suffered as a 
result.  In particular, and despite the fact that the 
moratoria were imposed as a direct consequence of the 
BP-Deepwater Horizon oil spill, businesses and indi-
viduals harmed by the moratoria were not able to  
seek redress from the highly publicized settlement 
fund established to compensate victims of that spill.  
Those parties, including OMSA’s members, have  
been referred to as “hidden victims” of the disaster. 
Jaquetta White, Deepwater Drilling Moratorium Has 
Created “Hidden Victims,” Study Says, (Times-
Picayune (New Orleans)), Jan 30, 2012).5   

OMSA members and other companies affected by 
the imposition of the drilling moratoria were thus 
denied recovery from the settlement fund on the 
grounds that their losses were deemed to have 
resulted from the moratoria themselves, and not the 

4 Available at http://www.nola.com/news/gulf-oil-spill/index. 
ssf/2010/08/deepwater_oil_drilling_morator.html. 

5 Available at http://www.nola.com/news/gulf-oil-spill/index. 
ssf/2012/01/deepwater_drilling_moratorium_13.html. 
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spill. David Hammer, Gulf Oil Spill Moratorium 
Claims Have No Place in BP Settlement (Times-
Picayune (New Orleans)), Mar. 7, 2012).6  At least 
6,000 claims submitted to the settlement fund, includ-
ing those of oilfield workers and other businesses that 
worked on rig supply vessels and in shipyards or that 
supplied equipment for drilling operations, as well as 
caterers, diving companies, and fabricators, were 
classified as “moratorium” claims and denied. Id.  For 
example, one small business owner had oil companies 
cancel their leases and return her products during the 
moratorium; she lost income from 23 of 33 drilling 
projects that were active at the time the moratorium 
went into effect. Id.   

For businesses harmed by the moratoria, then, a 
challenge to DOI’s actions in federal court was the only 
recourse.  That challenge came to naught when DOI 
decided to ignore the plain purpose of the District 
Court’s order, a lawless act that the ruling below has 
essentially allowed to stand. 

III. WHETHER THE EXECUTIVE BRANCH, 
NO LESS THAN ANY OTHER LITIGANT, 
SHOULD BE REQUIRED TO FOLLOW 
THE LETTER AND THE SPIRIT OF 
FEDERAL COURT ORDERS IS A 
QUESTION OF SUBSTANTIAL IMPOR-
TANCE DESERVING OF THE COURT’S 
CONSIDERATION. 

The unremedied economic consequences described 
above were the result of a series of regulatory actions 

6 Available at http://www.nola.com/news/gulf-oil-spill/index. 
ssf/2012/03/gulf_oil_spill_moratorium_clai.html 
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that were subsequently deemed arbitrary and capri-
cious.  Indeed, there seems little doubt that the 
District Court’s holding on that score was correct; so 
much so that, even as it appealed the order, DOI set 
out to circumvent it.  So far, though, the District Court 
has been left with no power to do anything about that, 
even to the limited but important extent of a contempt 
sanction.  

The Fifth Circuit’s ruling, which acknowledged 
DOI’s intent to circumvent the District Court’s order 
but let it off the hook on technical grounds, will serve 
as an invitation to litigants in all kinds of cases to 
evade rather than obey court rulings.  It essentially 
ties a district court’s hands and nullifies its ability to 
render effective remedies.  The Fifth Circuit’s ruling is 
thus an open invitation to any litigant to find a 
way around the letter of a court ruling, in spite of 
(or even because of) its understood purpose.  Rather 
than encouraging litigants unsure of the scope of a 
ruling to seek clarification or propose modification, as 
any litigant in any case may do, the rule adopted by 
the Fifth and other Circuits essentially shifts the 
burden to the District Court to anticipate every 
creative theory—and requires it to assess just how far 
a party might be willing to go to evade its order.  Such 
a result only serves to benefit the recalcitrant litigant 
who is seeking a means to avoid a court’s ruling. 

In a section of its opinion that was later withdrawn, 
the Fifth Circuit suggested that its decision was moti-
vated in part by the fact that the moratoria were a 
matter of national importance enacted “at the highest 
level of government.” See Pet App. at 34a.  Although 
the court ultimately retreated from this rationale, see 
Pet. at 13-14, OMSA would point out that the very 
opposite is true.  The issues presented by the Petition 
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are fully deserving of the Court’s time and attention in 
their own right, as the potential for mischief could 
arise in any case.  But the circumstances of this case, 
which involves regulatory actions that posed the risk 
of broad and severe economic consequences—a risk 
that, as explained above, was fully realized in the lives 
and businesses of OMSA’s members in the case of the 
drilling moratoria—present, if anything, a greater, 
rather than a lesser, need to assure that court orders 
are interpreted sensibly and that courts have effective 
remedies available when they are not.  Certainly no 
less than any private litigant, the Executive Branch 
must not be allowed to evade court orders, and must 
be subject to the courts’ contempt powers when it does 
so.  This is crucial to separation of powers and the 
proper functioning of the court system with respect to 
all federal court litigants. 

CONCLUSION 

For the reasons set forth above, the Petition for a 
Writ of Certiorari should be granted. 
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