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i 

 
QUESTION PRESENTED 

 
 Arising from the Nation’s treaty obligations 
pursuant to the Convention Against Torture, deferral 
of removal is a unique remedy available to aliens who 
are ineligible to permanently remain in the United 
States on separate theories like asylum and withhold-
ing of removal (usually because of criminal convic-
tions), but who will nonetheless likely be tortured or 
killed upon deportation to their country of residence.1 
If granted deferral of removal by the Board of Immi-
gration Appeals, such aliens may temporarily remain 
in the United States while those dangerous condi-
tions persist rather than be sent into harm’s way. 
Deferral of removal is at issue in a large number of 
the 25,000+ cases the BIA decides under the Conven-
tion Against Torture each year; it is often the sole 
remedy standing between aliens and removal.  

 Six of the courts of appeals are divided as to 
whether Congress stripped them of jurisdiction to 
review fact issues decided by the BIA in these fact-
intensive deferral of removal cases. The pertinent 
statute, 8 U.S.C. § 1252(a)(2)(C), so limits Article III 
jurisdiction as to asylum and withholding of removal, 
but deferral of removal is outside the controlling 
language. Without analyzing the text of that statute, 
the court below held – like at least three other cir-
cuits – that it lacked jurisdiction. By contrast, two 

 
 1 An overview of these nuanced immigration remedies is at 
page 8.  
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QUESTION PRESENTED – Continued 

 
circuits have closely engaged with the statute and 
found jurisdiction in light of this Court’s teaching 
that Congress is presumed to preserve jurisdiction 
absent clear and convincing textual evidence to the 
contrary. Yet another circuit recently noted the split 
but declined to resolve the issue in that case. The 
result is a vastly different appellate regime for defer-
ral of removal in major immigration centers like 
Chicago and Los Angeles than in similarly important 
locations like Atlanta and Miami. Regardless of which 
view of § 1252(a)(2)(C) is correct, that system is 
untenable. 

 The question presented is whether 8 U.S.C. 
§ 1252(a)(2)(C) restricts Article III jurisdiction in 
deferral of removal cases in the absence of statutory 
text to that effect.  
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PARTIES TO THE PROCEEDING 

 
 Petitioner is Jose Alberto Perez-Guerrero. He 
was petitioner before the Eleventh Circuit below, but 
respondent before the Board of Immigration Appeals 
and the immigration judge. Respondent is Eric H. 
Holder, Attorney General of the United States, who 
was also respondent in the court of appeals. 
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PETITION FOR A WRIT OF CERTIORARI 

OPINIONS BELOW 

 The opinion of the court of appeals is reported at 
717 F.3d 1224. The decisions of the Board of Immigra-
tion Appeals (App. 31) and the immigration judge 
(App. 38) are unreported.  

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The judgment of the court of appeals was entered 
on June 12, 2013. Petitioner invokes the jurisdiction 
of this Court under 28 U.S.C. § 1254(1).  

---------------------------------  --------------------------------- 
 

STATUTORY PROVISIONS INVOLVED 

 The pertinent provisions of the Immigration and 
Nationality Act, as amended by the REAL ID Act of 
2005, are as follows: 

(C) Orders against criminal aliens 

Notwithstanding any other provision of law 
(statutory or nonstatutory), including section 
2241 of Title 28, or any other habeas corpus 
provision, and sections 1361 and 1651 of 
such title, and except as provided in subpar-
agraph (D), no court shall have jurisdiction 
to review any final order of removal against 
an alien who is removable by reason of hav-
ing committed a criminal offense covered in 
section 1182(a)(2) or 1227(a)(2)(A)(iii), (B), 
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(C), or (D) of this title, or any offense covered 
by section 1227(a)(2)(A)(ii) of this title for 
which both predicate offenses are, without 
regard to their date of commission, otherwise 
covered by section 1227(a)(2)(A)(i) of this ti-
tle; 

(D) Judicial review of certain legal claims 

Nothing in subparagraph (B) or (C), or in any 
other provision of this chapter (other than 
this section) which limits or eliminates judi-
cial review, shall be construed as precluding 
review of constitutional claims or questions 
of law raised upon a petition for review filed 
with an appropriate court of appeals in ac-
cordance with this section. 

8 U.S.C. § 1252(a)(2)(C)-(D). 

---------------------------------  --------------------------------- 
 

STATEMENT 

 The court below, constrained by circuit precedent 
that the court suggested may well be “wrong,” and 
which is in conflict with the decisions of two other 
circuits, held that Congress stripped Article III courts 
of jurisdiction to review factual findings in an im-
portant class of immigration cases. Those cases 
involve aliens who are seeking the remedy of deferral 
of removal. Deferral of removal is a remedy available 
to aliens who are seeking temporary refuge from 
torture abroad, but who are otherwise barred from 
receiving more permanent shelter here, usually 
because of criminal convictions.  
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 As a result of its jurisdictional holding, the court 
below found itself unable to meaningfully review 
whether the Board of Immigration Appeals properly 
denied deferral of removal even though Petitioner is 
marked for death by violent Mexican drug cartels 
because – at the urging of the United States – he 
cooperated in a high-level anti-corruption investiga-
tion whose secrecy was blown. Essentially, the court 
below could examine only whether the BIA articulat-
ed the proper legal standard, not whether the agency 
reasonably applied the law to factual findings based 
in the record, the traditional standard for reviewing 
administrative rulings.  

 Petitioner Jose Alberto Perez-Guerrero is a 
citizen of Mexico who, while working for the United 
States Embassy in Mexico City, regrettably took 
money from a man affiliated with Mexican drug 
cartels to provide information about an American 
fugitive and ally of the cartels believed to be in Mexi-
co. After the United States learned of Mr. Perez-
Guerrero’s actions, the United States persuaded him 
to fly to Washington, D.C. under the ruse of attending 
Embassy-related training; he was arrested after 
clearing customs at Dulles International Airport. Mr. 
Perez-Guerrero immediately confessed and began 
cooperating with American and Mexican officials as 
part of a joint investigation, outlining corruption at 
the highest levels of Mexican law enforcement. That 
information led to the arrest of several high-ranking 
Mexican officials previously believed to be above the 
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otherwise rampant cartel-related corruption in the 
Mexican government.  

 Mr. Perez-Guerrero cooperated in large part 
because U.S. and Mexican authorities promised to 
safeguard his identity and to assist him in relocating 
to the U.S. for his safety, but neither happened. His 
identity was leaked to the press, and his wife and 
young son, then still in Mexico City, received death 
threats and were forced to flee the country. Despite 
repeated pleas to honor its commitments, the United 
States has failed to provide sanctuary for Mr. Perez-
Guerrero.  

 After cooperating, Mr. Perez-Guerrero pleaded 
guilty to federal charges of bribery and obstruction of 
justice and served a twenty-four-month sentence in 
American prison. At the end of that sentence, the 
United States began removal proceedings – seeking 
to deport Mr. Perez-Guerrero back to a country still 
terrorized by the cartels and corrupt government 
officials he betrayed at the United States’ urging. The 
United States’ conduct toward a cooperating witness 
has been, as Circuit Judge Jordan explained at oral 
argument, “sheer madness.” 

 Mr. Perez-Guerrero, ultimately represented pro 
bono by undersigned counsel of record, contested his 
removal before the immigration judge with jurisdic-
tion pursuant to 8 U.S.C. § 1229a. After crediting 
expert testimony that Mr. Perez-Guerrero “will be 
killed,” the immigration judge nonetheless denied Mr. 
Perez-Guerrero’s claims for asylum, withholding of 
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removal, and deferral of removal, and failed to rule on 
his Due Process claim.2 

 Mr. Perez-Guerrero sought administrative review 
before the Board of Immigration Appeals. After noting 
factual errors in the immigration judge’s order and 
acknowledging three times on one page that Mr. 
Perez-Guerrero will “face danger” in Mexico, the BIA 
nonetheless affirmed the immigration judge’s ruling. 
App. 34. As to deferral of removal, the BIA’s theory 
seems to have been that the cartels would choose a 
gentler form of reprisal than their standard tactic of 
murder, despite citing to no record evidence for that 
counter-intuitive proposition. 

 The United States immediately put Mr. Perez-
Guerrero on a plane to the border. Mr. Perez-
Guerrero filed a petition for review with the Eleventh 
Circuit and sought an emergency stay during the 
pendency of his appeal, but a divided panel denied 
the stay motion and Mr. Perez-Guerrero was marched 
across the border.  

 On the merits, Mr. Perez-Guerrero argued to the 
court below that the BIA erred in concluding that he 
would not be harmed in Mexico given the un-rebutted 
expert testimony that he would be killed and the 
BIA’s own finding that Mr. Perez-Guerrero will “face 
danger.” Essentially, the record lacks any basis on 
which the agency could reasonably conclude that the 

 
 2 Only the deferral of removal claim is before this Court. 
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cartels will do anything less than kill or torture Mr. 
Perez-Guerrero.  

 In June 2013, the circuit denied Mr. Perez-
Guerrero’s petition for review in a published, thirty-
one-page decision. App. 1. Relying on circuit prece-
dent, the court held that because of Mr. Perez-
Guerrero’s criminal convictions, under 8 U.S.C. 
§ 1252(a)(2)(C) the court could not review whether 
the BIA’s ruling is supported by substantial evidence. 
App. 12-14. Instead, the inquiry was limited to 
whether the agency intoned the right legal standard 
in deciding the case. Because the BIA did, the court 
below reasoned, the decision would stand. Id. at 17-
18. 

 Mr. Perez-Guerrero petitions for certiorari as to 
the Eleventh Circuit’s holding that § 1252(a)(2)(C) 
deprives Article III courts of jurisdiction to review 
factual questions in deferral of removal cases.  

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

 The courts of appeals are divided as to whether 8 
U.S.C. § 1252(a)(2)(C) prohibits judicial review of fact 
issues in deferral of removal cases brought by aliens 
with criminal convictions. According to the Seventh 
and Ninth Circuits, the answer is no, albeit for differ-
ing reasons. The Eleventh Circuit below, as well as 
the Third, Fourth, and Eighth Circuits, have reached 
the opposite conclusion, but without evaluating  
the detailed statutory text in a meaningful way or 
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considering this Court’s caution against lightly as-
suming Congress has stripped the courts of jurisdic-
tion. The Sixth Circuit recently declined to enter the 
fray, but noted that an earlier circuit decision may 
align with the view below.  

 This issue is important and recurring. Deferral of 
removal cases, already numbering in the thousands 
each year, will likely be an increasing share of the 
immigration docket because of recent Executive 
policy emphasizing criminal aliens as a top priority 
for removal. See Immigrations & Customs Enforce-
ment Agency, Civil Immigration Enforcement: Priori-
ties for the Apprehension, Detention, and Removal of 
Aliens (March 2, 2011). And deferral of removal is 
typically the last chance that aliens who are facing 
violence abroad, but who are otherwise ineligible to 
remain in the United States, have to avoid their fate.  

 Deferral of removal is rooted the Nation’s com-
mitment to the Convention Against Torture, under 
which it is “the policy of the United States not to 
expel, extradite, or otherwise effect the involuntary 
return of any person to a country in which . . . the 
person would be in danger of being subjected to 
torture.” Foreign Affairs Reform & Restructuring Act 
§ 2242(a), 112 Stat. 2681-822; see also Negusie v. 
Holder, 555 U.S. 511, 514 (2009); Munaf v. Geren, 553 
U.S. 674, 704 n.6 (2008). The animating principle is 
that criminal convictions or other sins that preclude 
permanent residence in the United States are not 
death penalty offenses; even the undesirable may 



8 

remain here rather than be tortured or killed at 
home.  

 Only this Court’s guidance can resolve the split 
and determine whether Congress intended to pre-
clude Article III courts from scrutinizing whether 
deferral decisions are based on substantial evidence 
like all administrative rulings affecting important 
interests should be. See Allentown Mack Sales & 
Serv. v. NLRB, 522 U.S. 359, 378-79 (1998). 

 
I. OVERVIEW OF DEFERRAL OF REMOVAL 

 Petitioner will provide a brief overview of defer-
ral of removal as compared to asylum and withhold-
ing of removal. Although the elements vary slightly in 
ways not relevant here, the basic theory of those 
remedies is the same: the alien will face harm if 
removed to his or her country of residence, and our 
Nation does not intentionally remove aliens into such 
conditions. 8 C.F.R. § 208.17(a); see also Wanjiru v. 
Holder, 705 F.3d 258, 263-64 (7th Cir. 2013). How-
ever, unlike the generally final remedies of asylum 
and withholding, deferral is temporary, available only 
so long as the dangerous conditions persist. 8 C.F.R. 
§ 208.17(d)-(e). Importantly here, deferral is available 
to aliens who have committed certain offenses that 
render them ineligible for asylum or withholding of 
removal; aliens are not removable – as against defer-
ral – on the basis of criminal convictions. 8 C.F.R. 
§ 208.17(a); see also Negusie, 555 U.S. at 545 (Thom-
as, J., dissenting).  
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II. THE CIRCUITS ARE SPLIT AS TO 
WHETHER 8 U.S.C. § 1252(a)(2)(C) 
STRIPS THEM OF JURISDICTION TO 
REVIEW FACTUAL ISSUES IN DEFER-
RAL OF REMOVAL CASES. 

 The operative statute clearly strips Article III 
courts of some jurisdiction; the question is how much. 
Section 1252(a)(2)(C) provides as follows: 

Notwithstanding any other provision of law 
(statutory or nonstatutory), including section 
2241 of Title 28, or any other habeas corpus 
provision, and sections 1361 and 1651 of 
such title, and except as provided in subpar-
agraph (D), no court shall have jurisdiction 
to review any final order of removal against 
an alien who is removable by reason of hav-
ing committed a criminal offense covered in 
section 1182(a)(2) or 1227(a)(2)(A)(iii), (B), 
(C), or (D) of this title, or any offense covered 
by section 1227(a)(2)(A)(ii) of this title for 
which both predicate offenses are, without 
regard to their date of commission, otherwise 
covered by section 1227(a)(2)(A)(i) of this ti-
tle. 

8 U.S.C.A. § 1252(a)(2)(C) (emphasis added). The next 
section of the statute preserves judicial review  
over constitutional and legal issues, 8 U.S.C.A. 
§ 1252(a)(2)(D), with the result being that only factu-
al issues are those as to which jurisdiction may be 
lacking.  
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 Section 1252(a)(2)(C) is generally understood to 
preclude judicial review of factual issues in claims for 
asylum and withholding of removal brought by crimi-
nal aliens. E.g., Jean-Pierre v. U.S. Att’y Gen., 500 
F.3d 1315, 1320 (11th Cir. 2007). The essential rea-
soning is that an alien may have those claims denied 
solely “by reason of having committed” an enumerat-
ed offense. Accordingly, judicial review of factual 
questions in such claims falls within the plain text of 
the statute. 

 The circuit courts are divided, however, as to 
whether § 1252(a)(2)(C) also applies to factual ques-
tions in deferral of removal claims. A discussion of the 
circuit split is easiest to approach from the perspec-
tive of those courts that find § 1252(a)(2)(C) does not 
so limit their jurisdiction. The Seventh Circuit’s view 
to that effect is based on the nature of deferral of 
removal itself. By its terms, § 1252(a)(2)(C) only 
applies to “final” orders. And because deferral is 
always a temporary status, deferral rulings are by 
definition not “final.” Wanjiru, 705 F.3d at 264.3 Thus, 
§ 1252(a)(2)(C) does not apply in the deferral context. 

 The Ninth Circuit has reached a similar conclu-
sion on different reasoning. Specifically, because 
deferral of removal cannot be denied on the basis of 

 
 3 Deferral rulings are nonetheless sufficiently “final” to be 
appealable, the Wanjiru court explained, because they can be 
functionally dispositive of an alien’s immigration status. 
Wanjiru, 705 F.3d at 264. 
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criminal status, aliens seeking deferral are not “re-
movable by reason” of having committed an enumer-
ated offense. Thus, deferral decisions are simply 
outside the text of the statute. Lemus-Galvan v. 
Mukasey, 518 F.3d 1081, 1083-84 (9th Cir. 2008). The 
respective approaches of the Seventh and Ninth 
Circuits are consistent with this Court’s rule that 
statutes must be read in light of “the presumption 
favoring judicial review of administrative action,” 
which applies “particularly to questions concerning 
the preservation of federal-court jurisdiction.” Kucana 
v. Holder, 558 U.S. 233, 251 (2010). Likewise, the 
courts “should not lightly presume that Congress has 
shut off avenues of judicial review that ensure this 
country’s compliance with its obligations under an 
international treaty.” Wanjiru, 705 F.3d at 265 (citing 
Murray v. Schooner Charming Betsy, 2 Cranch 64, 
118, 2 L.Ed. 208 (1804)).  

 Below, however, the Eleventh Circuit took a 
different approach, ruling that § 1252(a)(2)(C) applies 
to fact questions in deferral of removal cases. The 
court summarily relied on two prior Eleventh Circuit 
decisions that the court found binding “even if con-
vinced [they are] wrong.” App. 13-14 (citing Cole v. 
U.S. Att’y Gen., 712 F.3d 517, 532-33 (11th Cir. 2013); 
Singh v. U.S. Att’y Gen., 581 F.3d 1275, 1280-81 (11th 
Cir. 2009)). Neither of those decisions involves the 
close reading of the statutory text that this Court’s 
precedents command.  

 And notwithstanding this Court’s guidance, 
decisions from the Third, Fourth, and Eighth Circuits 
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align with the Eleventh Circuit’s view. See 
Pieschacon-Villegas v. Att’y Gen., 671 F.3d 303, 309 
(3d Cir. 2011); Saintha v. Mukasey, 516 F.3d 243, 248 
(4th Cir. 2008), cert. denied, 555 U.S. 1031 (2008); 
Gallimore v. Holder, 715 F.3d 687, 690 (8th Cir. 2013). 
But as the Sixth Circuit recently noted (while decid-
ing the case on other grounds), none of those courts 
has given “sustained attention” to the detailed statu-
tory framework. Khodr v. Holder, ___ F. App’x ___, 
No. 12-3769, 2013 WL 4017141, at *4 (6th Cir. Aug. 8, 
2013).4  

 This Court is again faced with a situation in 
which an overly broad reading of the complex immi-
gration statutes has led to controversial limits on 
aliens’ eligibility for relief. See, e.g., Kucana, 558 U.S. 
at 831; Negusie, 555 U.S. at 519-20. Only this Court 
can resolve that interpretational conflict.  

 
III. THIS COURT SHOULD GRANT REVIEW 

TO ESTABLISH A CONSISTENT RULE AS 
TO WHETHER § 1252(a)(2)(C)-(D) RE-
STRICTS JUDICIAL REVIEW OF DE-
FERRAL OF REMOVAL CLAIMS. 

 This circuit split matters. Deferral of removal 
was at issue in a large number of the 29,000 Conven-
tion Against Torture cases the BIA decided in 2012 

 
 4 The Sixth Circuit acknowledged that an earlier, ambigu-
ous decision by that court may align with the court below. Khodr, 
2013 WL 4017141, at *4 n.3.  
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alone. The agency granted deferral just 129 times. 
See Executive Office for Immigration Review, FY 
2012 Statistical Year Book at M1 (Feb. 2013).  

 Almost by definition, deferral of removal cases 
involve aliens who, because of their criminal convic-
tions, may not present as sympathetic even though 
the risk of harm to them is real. Those are the cases 
in which it is most important to ensure that agency 
officials have “heard and thought and not merely 
reacted.” Tan v. U.S. Att’y Gen., 446 F.3d 1369, 1374 
(11th Cir. 2006) (citation omitted).  

 The appellate standard of review is typically 
outcome-determinative in immigration proceedings, 
no less than it is in many administrative matters. 
Where the courts of appeals have jurisdiction to 
review fact issues, the courts may fulfill their tradi-
tional role of ensuring that the BIA reasonably ap-
plies the law to findings supported by substantial 
evidence, “which is the foundation of all honest and 
legitimate adjudication.” Allentown Mack Sales & 
Serv. v. NLRB, 522 U.S. 359, 378-79 (1998). But to 
the extent § 1252(a)(2)(C) applies to inherently fact-
bound deferral decisions, Article III review is essen-
tially circumscribed to whether the agency articulat-
ed the proper legal framework, no matter how 
imprecisely the BIA may have interpreted the record 
or what version of events the agency nominally 
applied the law to. Appellate review divorced from the 
facts is no review at all.  



14 

 Further, the United States has the means to 
position cases for such cramped review because 
deferral of removal often involves detained prisoners. 
The United States can, for example, relocate detained 
aliens from more jurisdictionally-favorable quarters 
to detention centers in the Eleventh Circuit, such as 
the Stewart Immigration Facility in Lumpkin, Geor-
gia – already one of the country’s largest. In essence, 
the conflict in the lower courts allows the United 
States to forum shop and insulate BIA decisions from 
fulsome judicial review. Overall, the split is funda-
mentally inconsistent with a uniform application of 
the Nation’s immigration laws. 

 This case is an excellent vehicle through which 
the Court can resolve a conflict that impacts a large 
number of people seeking relief from violence abroad. 
The record is clear for purposes of the jurisdictional 
issue, and that issue is dispositive. There is no real 
dispute that the BIA’s deferral order lacked substan-
tial record evidence to support it. The only question is 
whether Congress intended to restrict Article III 
courts’ authority to review such orders, which re-
quires “clear and convincing evidence” that is found 
nowhere in § 1252(a)(2)(C) or the decision below. 
Kucana, 558 U.S. at 252 (citing Reno v. Catholic 
Social Servs., Inc., 509 U.S. 43, 64 (1993)). That is the 
straightforward question this Court should decide. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 The petition for a writ of certiorari should be 
granted. 

 Respectfully submitted, 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

----------------------------------------------------------------------- 

No. 12-10261 

----------------------------------------------------------------------- 

Agency No. A089-217-930 

JOSE ALBERTO PEREZ-GUERRERO, 

Petitioner, 

versus 

U.S. ATTORNEY GENERAL, 

Respondent. 

----------------------------------------------------------------------- 

Petition for Review of a Decision of the 
Board of Immigration Appeals. 

----------------------------------------------------------------------- 

(June 12, 2013) 

Before PRYOR and JORDAN, Circuit Judges, and 
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PER CURIAM: 

 This petition presents the question whether the 
Board of Immigration Appeals erred when it denied 
Jose Alberto Perez-Guerrero’s request for relief under 
the Convention Against Torture. Perez-Guerrero 
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accepted a bribe from a Mexican drug cartel while he 
was employed by the United States Embassy in 
Mexico City. After the United States arrested Perez-
Guerrero, he provided valuable information about 
corrupt officials in Mexico and pleaded guilty to 
bribery and obstruction of justice. Perez-Guerrero 
completed a sentence in a federal prison, and the 
United States then petitioned to remove him. The 
immigration judge and the Board concluded that 
Perez-Guerrero was subject to removal and that he 
was not entitled to relief under the Convention be-
cause he had failed to prove that it was more likely 
than not that he would be tortured in Mexico. We 
have jurisdiction to review only the conclusions of 
law, but not the findings of fact, of the Board. 8 
U.S.C. § 1252(a)(2)(C), (D). Because the Board com-
mitted no error of law, we deny Perez-Guerrero’s 
petition for relief under the Convention. We also 
reject Perez-Guerrero’s argument that his removal to 
Mexico would violate his right to due process. And we 
direct the Clerk to seal records of Perez-Guerrero’s 
guilty plea and those portions of the record that 
contain information about the identity and where-
abouts of Perez-Guerrero’s family. 

 
I. BACKGROUND 

 Perez-Guerrero, a native and citizen of Mexico, 
accepted a bribe from a Mexican drug cartel while he 
worked for the United States Embassy in Mexico 
City. Perez-Guerrero’s job then was to assist the 
United States in locating and extraditing American 
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fugitives in Mexico. In November 2007, Perez-
Guerrero and an associate named Jose Antonio Cueto 
Lopez accepted a bribe from a man known as “Mr. 
Nineteen.” In exchange for the bribe, Perez-Guerrero 
gave Mr. Nineteen information about an American 
fugitive who the Embassy was tracking in Mexico. 

 In June 2008, the United States flew Perez-
Guerrero to Virginia under the pretense that he was 
to receive training in the United States, but federal 
officials arrested Perez-Guerrero upon his arrival at 
Dulles International Airport. Perez-Guerrero admit-
ted that he had accepted the bribe, and he cooperated 
with American and Mexican officials. Over the next 
several months, Perez-Guerrero provided those 
officials with information about corrupt officials in 
Mexico who cooperated with the drug cartels. Based 
in part on the information that Perez-Guerrero pro-
vided, officials conducted “Operation Cleanup,” which 
led to the arrest of 45 people, including several high-
ranking Mexican law enforcement officials. Although 
officials promised Perez-Guerrero that his identity as 
an informant would remain confidential, Perez-
Guerrero’s identity as an informant was leaked to the 
media and published in news reports. 

 Perez-Guerrero pleaded guilty in the district 
court for the District of Columbia to one count of 
bribery, 18 U.S.C. § 201(b)(2)(C), and one count of 
obstruction of justice, id. § 1503. The district court 
sentenced Perez-Guerrero to 24 months of imprison-
ment. Perez-Guerrero agreed that he would be re-
moved to Mexico after the completion of his sentence 
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and that he would be in violation of the plea agreement 
if he contested his deportation on any grounds other 
than that he faced death or injury in Mexico as a 
result of the cooperation he provided to the United 
States and Mexican governments. Perez-Guerrero 
alleges that American officials told him that they 
would find a way to ensure that he did not return to 
Mexico at the conclusion of his prison sentence. 

 Near the end of his sentence, the Department of 
Homeland Security filed a notice for Perez-Guerrero 
to appear at a removal hearing. The Department 
stated that Perez-Guerrero was removable because he 
was an alien who had been convicted of a crime 
involving moral turpitude, 8 U.S.C. § 1182(a)(2)(A)(i)(I), 
and was an alien without a valid visa or entry docu-
ment, id. § 1182(a)(7)(A)(i)(I). Guerrero conceded that 
he was removable, but he sought asylum, withholding 
of removal, and deferral of removal under the Con-
vention Against Torture. Perez-Guerrero introduced 
evidence about country conditions and the likelihood 
that he would face torture in Mexico. This evidence 
included his own testimony, an affidavit from his 
wife, the testimony of an expert on country conditions 
in Mexico, and documentary evidence. 

 Perez-Guerrero testified that he fears that he 
will be tortured or killed by the drug cartels and 
corrupt officials in Mexico. Perez-Guerrero testified 
that the information that he provided to police impli-
cated several high-ranking Mexican officials and that 
police arrested most but not all of the individuals 
he implicated. Perez-Guerrero also stated in an 
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affidavit that “law enforcement and other governmental 
institutions are often infiltrated by and effectively 
run by organized crime groups” and that he believes 
that “[i]t is reasonable to expect that the organized 
crime groups and/or the officials controlled by these 
organized crime groups in Mexico will kill me in an 
effort to seek revenge for the information I disclosed, 
which took down their colleagues.” Perez-Guerrero 
testified that the witness protection program of 
Mexico would be unable to protect his identity from 
the cartels and corrupt officials. And he testified that, 
had he known that he would be sent back to Mexico 
after his arrest, he did not know if he would have 
assisted officials in their investigation because his 
safety and the safety of his family was “one of the 
main conditions” of his cooperation. 

 Perez-Guerrero also testified that his family has 
received threats in connection with his decision to 
cooperate with investigators. When Perez-Guerrero 
cooperated with American and Mexican officials, his 
wife worked at a Mexican law enforcement agency. 
Perez-Guerrero provided information to Mexican and 
American officials that led to the arrest of some of his 
wife’s co-workers. Perez-Guerrero testified, and his 
wife’s affidavit confirmed, that his wife had received 
death threats and that some of her co-workers had 
told her that they could not associate with her be-
cause she was in danger and they did not want to be 
killed. Perez-Guerrero also testified that his mother 
had received suspicious telephone calls in Mexico 
while he was in detention and that his wife had been 
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forced to take their child out of school because she 
feared that he would be harmed. Perez-Guerrero 
acknowledged that neither he nor his wife received 
any threats after he began serving his prison sen-
tence in the United States. 

 Perez-Guerrero also introduced the testimony of 
Dr. Bruce Bagley, an expert on country conditions in 
Mexico, who testified that Perez-Guerrero faces 
danger in Mexico. Dr. Bagley acknowledged that the 
then-president of Mexico, Felipe Calderón, had taken 
steps to combat corruption in the Mexican govern-
ment, and that Calderón had attempted to reform the 
police forces at the national, state, and local levels. 
Dr. Bagley testified that Calderón had reorganized 
the national police force and that Mexico might 
experience results from a better trained, better paid, 
and more highly monitored police force in approxi-
mately four years. Dr. Bagley testified that Calderón 
had enjoyed less success in reforming state and local 
police forces, due in part to resistance from the Mexi-
can Congress and the governors of the Mexican 
states. But Dr. Bagley testified that, despite the 
reforms in Mexico, corrupt individuals continued to 
work for the Mexican government, and Perez-
Guerrero faced grave danger in Mexico. Dr. Bagley 
testified that, if Perez-Guerrero returned to Mexico, 
“his life would be very short, [and] he would be killed 
as an example,” and that Mexican officials would 
“[w]ithout a doubt” try to harm him. Dr. Bagley 
explained that corrupt officials sometimes torture 
or kill people on behalf of the cartels and that “there 
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are cases where government officials have been 
participatory in torturing to get information out of 
individuals or actually pulling the trigger.” He testi-
fied that there is nowhere in Mexico that Perez-
Guerrero would be safe from the cartels and that the 
witness protection program of Mexico would be inad-
equate to protect Perez-Guerrero. 

 The immigration judge denied Perez-Guerrero’s 
request for asylum, withholding of removal, and 
deferral of removal under the Convention Against 
Torture. The immigration judge issued a 46-page 
opinion that identified the documentary evidence that 
Perez-Guerrero submitted to the court and discussed 
in detail the testimony of Perez-Guerrero and Dr. 
Bagley. The immigration judge denied Perez-
Guerrero’s request for deferral of removal under the 
Convention because Perez-Guerrero failed to prove 
that more likely than not he would be harmed in 
Mexico or that Mexican officials would participate in 
any harm that he might suffer. 

 The immigration judge found that Perez-
Guerrero failed to prove that it was more likely than 
not that he would endure severe pain or suffering in 
Mexico. The immigration judge acknowledged that 
Perez-Guerrero fears that he will be harmed in 
Mexico and that his wife received second-hand warn-
ings while she was in Mexico. But the immigration 
judge stated that neither Perez-Guerrero nor his 
wife had received any direct threats and that his 
wife worked peacefully at her job with a Mexican law 
enforcement agency even though several of her 
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co-workers had been implicated and arrested based 
on her husband’s testimony. 

 The immigration judge also found that, even if 
Perez-Guerrero could prove that he will likely endure 
severe pain or suffering in Mexico, he failed to prove 
that any harm would occur with the consent or acqui-
escence of the Mexican government. The immigration 
judge acknowledged that corrupt officials work for the 
Mexican government, but it found that “the only 
officials who would presumably want revenge for 
[Perez-Guerrero’s] whistleblowing activities, are 
those rogue government officials who he spoke out 
against as a condition of his plea agreement,” and 
that most of those officials have been arrested as a 
result of Perez-Guerrero’s testimony. The immigra-
tion judge also stated that Dr. Bagley’s testimony and 
a country report by the State Department established 
that the Mexican government “has taken significant 
measures to combat the drug cartels operating in 
Mexico and their powerful influence over public 
officials.” Perez-Guerrero also argued before the 
immigration judge that his removal would violate a 
right to substantive due process, but the immigration 
judge did not address that argument. 

 Perez-Guerrero appealed the decision of the 
immigration judge to deny his application for with-
holding of removal and his request for deferral of 
removal under the Convention. Perez-Guerrero did 
not appeal the decision of the immigration judge to 
deny his request for asylum. The Board affirmed the 
decision of the immigration judge. And the Board 
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declined to consider Perez-Guerrero’s due process 
claim because it lacked the authority to do so. 

 The Board found that Perez-Guerrero failed to 
prove that he is likely to endure severe pain or suffer-
ing in Mexico. The Board acknowledged that some 
evidence, including the country report of the State 
Department, supports Perez-Guerrero’s argument 
that torture occurs in Mexico and that Perez-
Guerrero’s family members had received threats in 
Mexico. And the Board stated that “[i]t is clear from 
the record that [Perez-Guerrero] will face danger in 
Mexico.” But the Board found that Perez-Guerrero 
“has not received any direct threats and the record 
does not contain specifics, concerning the threats 
against the family.” The Board found that, although 
Perez-Guerrero “will face some danger,” he failed to 
prove that it was more likely than not that he would 
endure severe pain or suffering. 

 The Board also found that, even if Perez-
Guerrero could prove that he will likely endure severe 
pain or suffering in Mexico, he failed to prove that 
any harm would occur with the consent or acquies-
cence of the Mexican government. The Board stated 
that Perez-Guerrero must prove that any harm he 
faces in Mexico will be “inflicted by or at the instiga-
tion of or with the consent or acquiescence of a public 
official or other person acting in an official capacity.” 
See 8 C.F.R. § 1208.18(a)(1). The Board explained 
that the immigration judge had “found that, for the 
most part, those individuals in the government who 
would specifically target [Perez-Guerrero] are those 
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who had been removed due to the information he 
provided.” The Board adopted the finding of the 
immigration judge that both Dr. Bagley’s testimony 
and the country report of the State Department 
establish that the Mexican government has under-
taken substantial efforts to combat the cartels and 
eradicate corruption. The Board found that the record 
does not establish that it is more likely than not that 
Perez-Guerrero will face torture with the consent or 
acquiescence of the Mexican government. 

 Perez-Guerrero petitioned this Court for review 
of the denial of his request for relief under the Con-
vention, but Perez-Guerrero did not challenge the 
decision of the Board to deny his application for 
withholding of removal. Before the parties filed their 
appellate briefs, the Attorney General filed a motion 
to dismiss Perez-Guerrero’s appeal for lack of juris-
diction. The Attorney General argued that Perez-
Guerrero’s appeal challenged only the factual deter-
minations of the Board but that we lacked jurisdic-
tion under the Real ID Act, 8 U.S.C. § 1252(a)(2)(C), 
to review those factual determinations. In his reply to 
that motion to dismiss, Perez-Guerrero agreed that 
section 1252(a)(2)(C) limits our jurisdiction to a 
review of the legal determinations of the Board, but 
he argued that his petition for review contests only 
the legal conclusions of the Board. We ordered that 
the motion to dismiss be carried with the case. 

 Perez-Guerrero also filed a motion to seal the 
entire record on appeal. Perez-Guerrero’s motion to 
seal stated that Perez-Guerrero’s underlying criminal 
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case was sealed, that the hearing before the immigra-
tion judge occurred in a closed courtroom, and that 
the Board had agreed to hold the record “in confi-
dence.” This Court, in a single-judge order, granted 
Perez-Guerrero’s motion to seal the record “as to all 
matters other than the opinion by the merits panel” 
and carried with the case the motion to seal with 
regard to whether to seal our opinion. After an oral 
argument open to the public, we directed the parties 
to file letter briefs to address which portions of the 
record before this Court should remain under seal. 

 
II. STANDARD OF REVIEW 

 “We review the decision of the Board, and we 
review the decision of the Immigration Judge to the 
extent that the Board expressly adopted the opinion 
of the Immigration Judge.” Kazemzadeh v. U.S. Att’y 
Gen., 577 F.3d 1341, 1350 (11th Cir. 2009) (quoting 
Mohammed v. U.S. Att’y Gen., 547 F.3d 1340, 1344 
(11th Cir.2008) (internal citations omitted)). “We 
review de novo the conclusions of law by the Board 
and Immigration Judge.” Id. 

 
III. DISCUSSION 

 We divide our discussion in four parts. First, we 
discuss why we have jurisdiction to review the legal 
conclusions, but not the factual findings, of the Board. 
Second, we discuss why the Board committed no error 
of law when it denied Perez-Guerrero’s application for 
relief under the Convention. Third, we discuss why 
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Perez-Guerrero’s removal does not violate a right to 
due process of law. Fourth, we discuss our decision to 
unseal most of the record. 

 
A. The Real ID Act Limits Our Jurisdiction. 

 We have jurisdiction to review the legal conclu-
sions, but not the factual findings, of the Board. The 
Real ID Act of 2005 provides that “no court shall have 
jurisdiction to review any final order of removal 
against an alien who is removable by reason of hav-
ing committed a criminal offense covered in section 
1182(a)(2) [of Title 8],” 8 U.S.C. § 1252(a)(2)(C), 
except to the extent that the petition for review 
raises “constitutional claims or questions of law,” id. 
§ 1252(a)(2)(D). One criminal offense covered in sec-
tion 1182(a)(2) is the commission of a “crime involving 
moral turpitude.” Id. § 1182(a)(2)(A)(i)(I). Perez-
Guerrero concedes that he is removable by reason of 
having committed a crime involving moral turpitude 
and that the jurisdictional bar of section 1252(a)(2)(C) 
applies to his petition. We lack jurisdiction to review 
the factual findings that Perez-Guerrero is unlikely to 
endure severe pain or suffering in Mexico and Mexi-
can officials are unlikely to inflict, instigate, or con-
sent to any pain or suffering that Perez-Guerrero 
might endure. See Singh v. U.S. Att’y Gen., 561 F.3d 
1275, 1280-81 (11th Cir. 2009) (explaining that the 
determination that the petitioner failed to prove “that 
it was more likely than not that he would suffer 
torture upon return to Jamaica” is a finding of fact 
that courts lack jurisdiction to review when the 
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jurisdictional bar of section 1252(a)(2)(C) is in effect). 
But we retain jurisdiction to review Perez-Guerrero’s 
petition “in so far as he challenges the application of 
an undisputed fact pattern to a legal standard.” Jean-
Pierre v. U.S. Att’y Gen., 500 F.3d 1315, 1322 (11th 
Cir. 2007). For example, we have jurisdiction to review 
the legal questions “[w]hether a particular fact pat-
tern amounts to [the legal definition of] ‘torture,’ ” id., 
and whether the Board “failed to give reasoned con-
sideration to [Perez-Guerrero’s] claims,” id. at 1326. 
We also have jurisdiction to review Perez-Guerrero’s 
constitutional claim. 8 U.S.C. § 1252(a)(2)(D). 

 Before oral argument, Perez-Guerrero submitted 
a letter to this Court suggesting for the first time that 
the jurisdictional bar of section 1252(a)(2)(C) does not 
apply to his petition. Perez-Guerrero argued that his 
petition for deferral of removal under the Convention 
is not a “final order” within the meaning of section 
1252(a)(2)(C) because he is not removable “by reason 
of ” his criminal conviction. But Perez-Guerrero had 
already conceded in his response to the motion to 
dismiss of the Attorney General that section 
1252(a)(2)(C) applied to his petition, and he conceded 
that point again at oral argument. And we have 
already held that the finding of the Board that a 
petitioner seeking deferral of removal under the 
Convention failed to meet his burden of establishing 
that it was more likely than not that he would be 
tortured is an unreviewable fact finding under sec- 
tion 1252(a)(2)(C). See Cole v. U.S. Att’y Gen., 712 
F.3d 517, 532-33 (11th Cir. 2013); Singh, 561 F.3d at 
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1280-81. “Under our prior precedent rule, a panel 
cannot overrule a prior one’s holding even [if] con-
vinced it is wrong.” United States v. Steele, 147 F.3d 
1316, 1317-18 (11th Cir. 1998) (en banc). 

 
B. The Board Committed No Error of Law 

When It Denied Perez-Guerrero’s Applica-
tion for Relief Under the Convention. 

 Perez-Guerrero argues that the Board committed 
an error of law when it denied his application for 
relief under the Convention, but this argument fails. 
The Board held that Perez-Guerrero failed to satisfy 
both parts of the test for whether an alien is entitled 
to relief under the Convention: the Board found that 
Perez-Guerrero is unlikely to endure severe pain or 
suffering in Mexico and that officials are unlikely to 
inflict, instigate, or consent to any pain or suffering 
that Perez-Guerrero might endure in Mexico. Perez-
Guerrero argues that the Board failed to give rea-
soned consideration to both parts of that test. We 
conclude that the Board gave reasoned consideration 
to Perez-Guerrero’s argument that he was likely to 
endure severe pain or suffering in Mexico, and we 
dismiss Perez-Guerrero’s petition on that ground. We 
need not reach Perez-Guerrero’s argument that the 
Board failed to give reasoned consideration to wheth-
er Mexican officials might participate in his suffering. 

 An alien is entitled to relief under the Conven-
tion if the alien can prove “that it is more likely than 
not that he or she would be tortured if removed to the 



App. 15 

proposed country of removal.” 8 C.F.R. § 208.16(c)(2). 
The regulations that implement the Convention 
define “torture” as “any act by which severe pain or 
suffering, whether physical or mental, is intentionally 
inflicted on a person . . . when such pain or suffering 
is inflicted by or at the instigation of or with the 
consent or acquiescence of a public official or other 
person acting in an official capacity.” Id. § 208.18(a)(1). 
The regulations also state that torture “is an extreme 
form of cruel and inhuman treatment and does not 
include lesser forms of cruel, inhuman, or degrading 
treatment or punishment.” Id. § 208.18(a)(2). The 
alien bears the burden to prove that it is more likely 
than not that he will be tortured in the country of 
removal. Id. § 208.16(c)(2). The alien must prove both 
that he is more likely than not to endure “severe pain 
or suffering” and that it is more likely than not that a 
“public official or other person acting in an official 
capacity” will inflict, instigate, or acquiesce in his 
severe pain or suffering. See id. §§ 208.16(c)(2), 
208.18(a)(1); Jean-Pierre, 500 F.3d at 1323. 

 The requirement that the Board give “reasoned 
consideration” to a petition derives from the regula-
tion that, “[i]n assessing whether it is more likely 
than not that an applicant would be tortured in the 
proposed country of removal, all evidence relevant to 
the possibility of future torture shall be considered.” 8 
C.F.R. § 208.16(c)(3). The evidence that the immigra-
tion judge and the Board must consider includes “(i) 
Evidence of past torture inflicted upon the applicant; 
(ii) Evidence that the applicant could relocate to a 
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part of the country of removal where he or she is not 
likely to be tortured; (iii) Evidence of gross, flagrant 
or mass violations of human rights within the country 
of removal, where applicable; and (iv) Other relevant 
information regarding conditions in the country of 
removal.” Id. To determine whether the Board gave 
reasoned consideration to a petition, we inquire only 
whether the Board “consider[ed] the issues raised and 
announce[d] [its] decision in terms sufficient to ena-
ble a reviewing court to perceive that [it] ha[s] heard 
and thought and not merely reacted.” Cole, 712 F.3d 
at 534 (quoting Carrizo v. U.S. Att’y Gen., 652 F.3d 
1326, 1332 (11th Cir. 2011) (internal quotation marks 
omitted)). Although the Board must consider all of the 
relevant evidence, the Board “need not address 
specifically each claim the petitioner made or each 
piece of evidence the petitioner presented.” Id. (quot-
ing Carrizo, 652 F.3d at 1332 (internal quotation 
marks omitted)). Our limited review of whether the 
Board gave reasoned consideration to a petition does 
not amount to a review for whether sufficient evi-
dence supports the decision of the Board, and we lack 
jurisdiction to review petitions that “contest the 
weight and significance given [by the Board] to vari-
ous pieces of evidence.” Id. 

 The Board gave reasoned consideration to the 
question whether Perez-Guerrero is likely to suffer 
severe pain or suffering in Mexico because the Board 
“consider[ed] the issues raised and announce[d] [its] 
decision in terms sufficient to enable a reviewing 
court to perceive that [it] ha[s] heard and thought 
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and not merely reacted.” See id. The Board applied 
the correct legal standard and explained that 
Perez-Guerrero must “establish that it is more likely 
than not that he . . . would be tortured if removed to 
the proposed country of removal.” See 8 C.F.R. 
§ 208.16(c)(2). The Board considered all of the evi-
dence relevant to Perez-Guerrero’s argument that he 
would be tortured or killed in Mexico. The Board 
acknowledged that the country report by the State 
Department supported Perez-Guerrero’s argument 
that torture occurs in Mexico, that testimony estab-
lished that Perez-Guerrero’s family had received 
threats in Mexico, and that Dr. Bagley had testified 
that he believes Perez-Guerrero would be killed if he 
returned to Mexico. But the Board also explained that 
Perez-Guerrero has not received any threats and that 
the record did not contain evidence of any specific 
threats that were directed at his family. The Board 
acknowledged Perez-Guerrero “will face some danger 
in Mexico,” but it nonetheless “agree[d] with the 
Immigration Judge that [Perez-Guerrero] has not 
shown it is more likely than not that he would be 
tortured or killed.” 

 Perez-Guerrero argues that the Board could not 
conclude both that he faces danger and that he is 
unlikely to suffer severe pain or death, but we disa-
gree. The Board reasonably found that Perez-
Guerrero faces some danger, but that this risk of 
danger is not so great that he is likely to be tortured 
or killed. That unreviewable factual determination 
did not amount to an error of law. 
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 Perez-Guerrero argues that the record “contains 
ample evidence of widespread and growing human 
rights abuses” in Mexico and that the Board con-
ducted “an incomplete examination of the record,” but 
the decision of the Board makes clear that it consid-
ered all of the relevant evidence. The Board men-
tioned that the country report suggests that torture 
occurs in Mexico, that Dr. Bagley testified that Perez-
Guerrero would be killed in Mexico, and that the 
testimony evidence suggests that some of Perez-
Guerrero’s family members received threats. But the 
Board found that, notwithstanding this evidence, 
Perez-Guerrero failed to prove that it is more likely 
than not that he would be tortured in Mexico. To the 
extent that Perez-Guerrero contests the weight and 
significance that the Board gave to the evidence, we 
lack jurisdiction to consider this argument. See Cole, 
712 F.3d at 534; Singh, 561 F.3d at 1281. 

 Because the Board gave reasoned consideration 
to Perez-Guerrero’s argument that he is likely to be 
tortured or killed, we need not address his alternative 
argument. That is, we need not consider Perez-
Guerrero’s argument that the Board failed to give 
reasoned consideration to his argument that Mexican 
officials would consent to or acquiesce in his torture. 

 
C. Perez-Guerrero’s Removal Does Not Violate 

His Right to Due Process. 

 Perez-Guerrero argues that, even if he is not 
entitled to relief under the Convention, the Due 
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Process Clause of the Fifth Amendment prohibits his 
removal to Mexico. The Fifth Amendment provides in 
relevant part that no person shall “be deprived of life, 
liberty, or property, without due process of law.” U.S. 
Const. Amend. V. Perez-Guerrero argues that, if the 
United States removes him to Mexico, the United 
States would fail to protect him from a danger that it 
created when it solicited his assistance as an inform-
ant against corrupt Mexican officials and failed to 
keep his identity confidential. Perez-Guerrero argues 
that he enjoys a substantive due process right to be 
free from a “state-created danger.” Cf. DeShaney v. 
Winnebago Cnty. Dep’t of Soc. Servs., 489 U.S. 189, 
201-02, 109 S. Ct. 998, 1006 (1989). 

 We reject Perez-Guerrero’s argument. We have 
explained that “only custodial relationships automat-
ically give rise to a governmental duty, under sub-
stantive due process, to protect persons from harm by 
third parties.” Doe v. Braddy, 673 F.3d 1313, 1318 
(11th Cir. 2012). “[I]f the plaintiff alleging the rights 
violation is in no custodial relationship with the 
state, then state officials can violate the plaintiff ’s 
substantive due process rights only when the officials 
cause harm by engaging in conduct that is ‘arbitrary, 
or consci[ence] shocking, in a constitutional sense.’ ” 
Id. (quoting White v. Lemacks, 183 F.3d 1253, 1259 
(11th Cir. 1999)). We have explained that “even 
intentional wrongs seldom violate the Due Process 
Clause” and that “[w]e must take seriously the Su-
preme Court’s caution against expanding the concept 
of substantive due process.” Waddell v. Hendry Cnty. 
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Sheriff ’s Office, 329 F.3d 1300, 1304-05 (11th Cir. 
2003). 

 We need not decide whether removable aliens 
have substantive due process rights in relation to 
being removed from the country because, assuming 
without deciding that removable aliens have such 
rights and the state-created danger doctrine applies 
in the context of removal proceedings, Perez-Guerrero 
has failed to establish that the conduct of the United 
States shocks the conscience. See Cnty. of Sacramento 
v. Lewis, 523 U.S. 833, 845-46, 118 S. Ct. 1708, 1716-
17 (1998); Waddell, 329 F.3d at 1305-06. 

 Perez-Guerrero has presented no evidence that 
the federal officials who made promises to Perez-
Guerrero regarding the confidentiality of his identity 
and not returning him to Mexico knew those promises 
would not be kept at the time they made them. See 
Waddell, 329 F.3d at 1305 (stating the governmental 
actor’s conduct must be conscience-shocking “at the 
time the government actor made the decision” (em-
phasis omitted)). Nor has Perez-Guerrero established 
that the United States revealed his identity to the 
press. Consequently, we cannot say the agents’ deci-
sion to make those promises to Perez-Guerrero shocks 
the conscience. 

 As to the decision to remove Perez-Guerrero after 
those promises went unfulfilled, by the time the 
United States sought to remove Perez-Guerrero, he 
had entered a plea agreement in the criminal case for 
which he received consideration on his sentence. 
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Based on the plea agreement, he not only was aware 
that the United States would seek to remove him, but 
he agreed to a stipulated order of removal. The plea 
agreement provided that Perez-Guerrero could pur-
sue various avenues of relief from removal based on 
“a well-founded fear that [removal to Mexico] will 
create a substantial risk of death or serious bodily 
injury to [Perez-Guerrero] on account of [his] coopera-
tion with law enforcement officials.” 

 When the United States sought to remove Perez-
Guerrero, federal officials had agreed Perez-Guerrero 
could pursue those forms of relief set out by Congress 
and, in accordance with due process, based on a 
substantial risk to Perez-Guerrero’s safety. But the 
Board found Perez-Guerrero did not meet his burden 
of showing it was more likely than not that he would 
be tortured upon return to Mexico. In this circum-
stance, it cannot be said that federal officials acted 
with deliberate indifference to an extremely great 
risk of serious injury to Perez-Guerrero by returning 
him to Mexico. See id. at 1306 (stating that, in a non-
custodial situation, the governmental official must 
act “at the very least” with “deliberate indifference to 
an extremely great risk of serious injury”). According-
ly, Perez-Guerrero’s removal does not violate a right 
to substantive due process. 

 
D. Only Portions of the Record Must Remain 

Sealed. 

 Perez-Guerrero had initially requested that we 
seal the entire record in this matter, and before oral 
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argument, this Court granted that motion in a single-
judge order. After oral argument, we requested that 
the parties submit letter briefs to identify which 
portions of the record should remain under seal. 
Perez-Guerrero now asks that our opinion conceal his 
identity and that of his family and counsel, and that 
we seal, at a minimum, the records of his guilty plea, 
his I-589 application for asylum and for withholding 
of removal, and the affidavits that he and his wife 
submitted to the immigration judge. 

 We vacate the order that sealed the entire record, 
and we direct the Clerk to seal only portions of the 
record. We decline to conceal Perez-Guerrero’s identi-
ty because his name has unfortunately already been 
released in news articles, and we decline to conceal 
the identity of his counsel. We have not mentioned 
the name of his wife or child in this opinion. And we 
direct the Clerk to seal the records of Perez-
Guerrero’s guilty plea and those portions of the record 
that contain confidential information about Perez-
Guerrero’s family. 

 We have discretion to determine which portions 
of the record should be placed under seal, but our 
discretion is guided by the presumption of public 
access to judicial documents. “What transpires in the 
court room is public property,” Craig v. Harney, 331 
U.S. 367, 374, 67 S. Ct. 1249, 1254 (1947), and both 
judicial proceedings and judicial records are pre-
sumptively available to the public, Chicago Tribune 
Co. v. Bridgestone/Firestone, Inc., 263 F.3d 1304, 1311 
(11th Cir. 2001). As Judge Easterbrook has explained, 
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“Judges deliberate in private but issue public deci-
sions after public arguments based on public rec-
ords. . . . Any step that withdraws an element of the 
judicial process from public view makes the ensuing 
decision look more like fiat and requires rigorous 
justification.” Hicklin Eng’g, L.C. v. Bartell, 439 F.3d 
346, 348 (7th Cir. 2006). 

 The right of the public to access judicial records 
is grounded in the common-law right of access. The 
Supreme Court has explained that there exists “a 
general right to inspect and copy public records and 
documents, including judicial records and docu-
ments,” but that this common-law “right to inspect 
and copy judicial records is not absolute.” Nixon v. 
Warner Commc’ns, Inc., 435 U.S. 589, 597, 598, 98 
S. Ct. 1306, 1312 (1978) (internal footnote omitted). 
Courts have discretion to determine which portions of 
the record, if any, should remain under seal, and this 
discretion is “to be exercised in light of the relevant 
facts and circumstances of the particular case.” Id. at 
599, 98 S. Ct. at 1312-13. 

 To determine the scope of the common-law right 
of access, which applies in both criminal and civil 
proceedings, we “traditionally distinguish between 
those items which may properly be considered public 
or judicial records and those that may not; the media 
and public presumptively have access to the former, 
but not to the latter.” Chicago Tribune, 263 F.3d at 
1311. We have explained that, at least in the context 
of civil proceedings, the decision to seal the entire 
record of the case – including the pleadings, docket 
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entries, orders, affidavits, and hearing transcripts – 
must be “necessitated by a compelling governmental 
interest [ ]  and [be] narrowly tailored to that inter-
est.” Id. (quoting Wilson v. Am. Motors Corp., 759 F.2d 
1568, 1571 (11th Cir. 1985)). When a party seeks to 
seal only particular documents within the record, our 
task is only “to balance the competing interests of the 
parties.” Id. at 1312. “Our case law lists several 
relevant factors to consider, including ‘whether the 
records are sought for such illegitimate purposes as to 
promote public scandal or gain unfair commercial 
advantage, [and] whether access is likely to promote 
public understanding of historically significant 
events.’ ” F.T.C. v. AbbVie Prods. LLC, 713 F.3d 54, 62 
(11th Cir. 2013) (quoting Newman v. Graddick, 696 
F.2d 796, 803 (11th Cir. 1983)). The contours of this 
common-law right have been explored primarily in 
the context of criminal and civil matters, but these 
principles, coupled with the presumption that judicial 
records should be available to the public, govern our 
decision in this immigration case too. 

 We decline to conceal the identity of Perez-
Guerrero or his counsel. The Board made a finding of 
fact that Perez-Guerrero will face some danger in 
Mexico, and we have stated in this opinion only 
the facts necessary to our decision and have declined 
to provide the names of Perez-Guerrero’s family 
members. But a decision to omit Perez-Guerrero’s 
name from this opinion would do little to protect his 
safety. Perez-Guerrero concedes that his name, pho-
tograph, and identity as an informant have been 
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widely reported in the media. The underlying facts of 
Perez-Guerrero’s arrest have been reported too, along 
with the results of Operation Cleanup. A decision to 
omit Perez-Guerrero’s name from this opinion would 
also have little practical effect because his name ap-
pears throughout the record, including in the briefs, 
and because his name and the facts of this case were 
discussed at an oral argument open to the public. 
Perez-Guerrero has also not made any showing that 
his lawyers face retaliation for defending him, and 
their identities are also revealed in documents 
throughout the record. 

 We grant Perez-Guerrero’s request to seal the 
records of his guilty plea before the district court for 
the District of Columbia. That court placed the rec-
ords of Perez-Guerrero’s plea under seal and granted 
Perez-Guerrero’s request to unseal portions of that 
record on the condition that they be used for Perez-
Guerrero’s immigration proceedings only and be 
resealed upon completion of those proceedings. We 
decline to vitiate that ruling by unsealing those 
records. 

 We also grant Perez-Guerrero’s request to seal 
his I-589 application, which contains sensitive infor-
mation about his family members. We will also seal 
those portions of Perez-Guerrero’s affidavit that 
mention his family and we seal the entire affidavit of 
his wife. Perez-Guerrero requests that we seal his 
entire affidavit, but that request is overbroad because 
most of the information in that affidavit does not 
contain sensitive information about Perez-Guerrero’s 
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family and contains information that is repeated 
elsewhere in the record, including in the comprehen-
sive decision of the immigration judge. 

 We direct the Clerk to seal pages 16, 20, 22, 31-
32, 192-196, 251-257, 279-281, 294, 299, 301-304, 
444-686, 747-758, 761, 763, 766, 805-806, 813-815, 
844-853, 1030-1044, 1085, 1411-1420, 1443-1452, 
1503-1536, 1550, 1555, 1576, and 1616-1627 of the 
administrative record and to unseal the balance of 
the record. The appellate briefs before this Court 
should also be unsealed. This order concerns only the 
record before this Court and does not affect the 
confidentiality with which the Board treats immigra-
tion records. See 8 C.F.R. § 1208.6. 

 
IV. CONCLUSION 

 We DENY the motion of the Attorney General to 
dismiss Perez-Guerrero’s petition for lack of jurisdic-
tion. We DENY Perez-Guerrero’s petition for review. 
We VACATE the single-judge order that granted 
Perez-Guerrero’s motion to place the entire record 
under seal, and we GRANT IN PART and DENY IN 
PART Perez-Guerrero’s motion to seal. We instruct 
the Clerk to place under seal only those portions of 
the record identified in this opinion. 
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PRYOR, Circuit Judge, concurring in part and con-
curring in the judgment: 

 I concur in full as to all but Part III.C. of the 
majority opinion, and I concur in the result as to that 
part. I write separately to explain that there is a 
sounder way to resolve Perez-Guerrero’s claim that 
the United States violated his right to due process, 
U.S. Const. Amend. V. The Court assumes without 
deciding that Perez-Guerrero has a right to substan-
tive due process and then concludes that his removal 
does not “shock the conscience” of the Court. Majority 
Op. at 20. I would instead hold that an alien has no 
substantive right, under the Due Process Clause, to 
be free from an order of removal and that the doctrine 
of state-created danger has no application in immi-
gration proceedings. That approach respects both the 
separation of powers and the precedents of the Su-
preme Court. 

 An alien enjoys no substantive right of due 
process to be free from an order of removal. The Con-
stitution assigns to the political branches, not to the 
judiciary, the power to expel or retain aliens. See U.S. 
Const. Art. I, § 8 (granting Congress the power to 
“provide for the common Defence,” to “regulate 
Commerce with foreign Nations,” and to “establish 
an uniform Rule of Naturalization”); id. Art. II, § 3 
(providing that the President “shall take Care that 
the Laws be faithfully executed”). The Supreme Court 
has described “the power to expel or exclude aliens as 
a fundamental sovereign attribute exercised by the 
Government’s political departments largely immune 
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from judicial control.” Fiallo v. Bell, 430 U.S. 787, 
792, 97 S. Ct. 1473, 1478 (1977) (quoting Shaugh-
nessy v. United States ex rel. Mezei, 345 U.S. 206, 210, 
73 S. Ct. 625, 628 (1953)). Although “[i]n the enforce-
ment of [immigration] policies, the Executive Branch 
of the Government must respect the procedural 
safeguards of due process[,] . . . that the formulation 
of these policies is entrusted exclusively to Congress 
has become about as firmly imbedded in the legisla-
tive and judicial tissues of our body politic as any 
aspect of our government.” Galvan v. Press, 347 U.S. 
522, 531, 74 S. Ct. 737, 743 (1954). 

 Perez-Guerrero is entitled to pursue those ave-
nues for relief that Congress has afforded to him, but 
“we have no judicial authority to substitute our 
political judgment for that of the Congress” and 
augment those statutory avenues for relief with one 
of judicial creation. See Fiallo, 430 U.S. at 798, 97 
S. Ct. at 1481. Several of our sister circuits agree that 
the Due Process Clause does not prohibit the removal 
of aliens from the United States and that the doctrine 
of state-created danger has no application in immi-
gration proceedings. See Vicente-Elias v. Mukasey, 
532 F.3d 1086, 1095 (10th Cir. 2008); Enwonwu v. 
Gonzales, 438 F.3d 22, 30-31 (1st Cir. 2006); Kamara 
v. Att’y Gen. of the U.S., 420 F.3d 202, 217-18 (3d Cir. 
2005). 

 The Court assumes without deciding that the 
state created danger doctrine applies in the immigra-
tion context, but I see no reason to make an assump-
tion unsupported by the text of the Constitution or 



App. 29 

the decisions of the Supreme Court. The Court cites 
no authority to support the existence of a right to 
substantive due process in this context. As the Su-
preme Court has “decline[d] to fashion a new due 
process right out of thin air,” Carlisle v. United 
States, 517 U.S. 416, 429, 116 S. Ct. 1460, 1468 
(1996), so too should we decline to assume the exist-
ence of a new due process right out of thin air. See 
Waddell v. Hendry Cnty. Sheriff ’s Office, 329 F.3d 
1300, 1304-05 (11th Cir. 2003) (explaining that we 
must “take seriously the Supreme Court’s caution 
against expanding the concept of substantive due 
process”). 

 Nor does the doctrine of constitutional avoidance 
or the principle of judicial restraint support assuming 
the existence of Perez-Guerrero’s claim. The Court 
substitutes one constitutional question – whether a 
substantive due process right exists – with another 
constitutional question – whether the removal of 
Perez-Guerrero “shocks the conscience.” And the 
Court opines about the constitutionality of Executive 
action when the Constitution and Supreme Court 
precedent establish that we lack the authority to do 
so. The Court eschews a decision based on text and 
precedent for a decision based on the “oxymoron” of 
substantive due process, United States v. Carlton, 512 
U.S. 26, 39, 114 S. Ct. 2018, 2026 (1994) (Scalia, J., 
concurring in the judgment), where “guideposts for 
responsible decisionmaking in this unchartered area 
are scarce and open-ended” and “[t]he doctrine of 
judicial self-restraint requires us to exercise the 
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utmost care whenever we are asked to break new 
ground in this field,” see Collins v. City of Harker 
Heights, Tex., 503 U.S. 115, 125, 112 S. Ct. 1061, 1068 
(1992); see also Nix v. Franklin Cnty. Sch. Dist., 311 
F.3d 1373, 1375 (11th Cir. 2002) (explaining that the 
“somewhat nebulous” “shock the conscience” test has 
“taken on different meanings in different cases”). I 
would hold that an alien has no substantive right, 
under the Due Process Clause, to be free from an 
order of removal. 
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APPLICATION: Asylum; withholding of removal; 
Convention Against Torture 

 The respondent, a native and citizen of Mexico, 
appeals from the decision of the Immigration Judge, 
dated July 7, 2011, finding him ineligible for asylum 
and withholding of removal and denying his applica-
tion for protection under the Convention Against 
Torture (“CAT”). See sections 208 and 241(b)(3) of the 
Immigration and Nationality Act (“Act”), 8 U.S.C. 
§§ 1158 and 1231(b)(3); 8 C.F.R. §§ 1208.16(b), (c). 
The appeal will be dismissed. 

 We review the findings of fact, including deter-
minations of credibility, made by the Immigration 
Judge under a “clearly erroneous” standard. 8 C.F.R. 
§ 1003.1(d)(3)(i). We review all other issues, including 
whether or not the parties have met the relevant 
burden of proof, and issues of discretion, under a 



App. 32 

de novo standard. 8 C.F.R. § 1003.1(d)(3)(ii). As the 
application was filed after May 11, 2005, our assess-
ment of this case is governed by the REAL ID Act. See 
Matter of S-B-, 24 I&N Dec. 42 (BIA 2006). 

 The Immigration Judge found the respondent to 
be credible (I.J. at 24) and the facts of this case are, 
for the most part, not in dispute. In 2009, the re-
spondent was convicted of bribery and obstruction of 
justice and sentenced to 24 months in prison. He pro-
vided government agents with extensive information 
concerning the activities of the drug cartels in Mexico. 
Despite promises of anonymity, the respondent’s 
identity and news of his cooperation was reported 
extensively in the media (Exh. 9). The information 
the respondent provided became an important part of 
“Operation Clean-up,” a major anti-drug cartel and 
government corruption operation. The respondent now 
fears for his life in Mexico. 

 The respondent does not challenge his removabil-
ity or his eligibility for asylum on appeal, but argues 
that he is eligible for withholding of removal and 
protection under the CAT. First, the Immigration 
Judge correctly found that the respondent has been 
convicted of a particularly serious crime (I.J. at 30-
34). See Lapaix v. U.S. Atty. Gen., 605 F.3d 1138, 1143 
(11th Cir. 2010); Matter of N-A-M-, 24 I&N Dec. 336 
(BIA 2007); Matter of Frentescu, 18 I&N Dec. 244 
(BIA 1982). The respondent was sentenced to 24 
months in prison for bribery and obstruction of jus-
tice. Although the respondent argues the Immigration 
Judge engaged in unwarranted speculation concerning 
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his crime, the Immigration Judge properly reviewed 
the statute and additional evidence, such as the 
circumstances and the underlying facts of the convic-
tion, and the sentence imposed. Matter of Frentescu, 
supra. Here, the respondent violated the trust of the 
United States government and his actions endan-
gered the Mexican community by aiding the actions of 
the drug cartels terrorizing the country. We agree 
with the Immigration Judge that the crime was 
particularly serious. 

 We agree with the Immigration Judge that the 
respondent is not eligible for withholding of removal, 
as he has not presented sufficient evidence that the 
problems he will face in Mexico have, as at least one 
central reason, a ground enumerated in the definition 
of “refugee” (I.J. at 36-42). See section 101(a)(42) of 
the Act, 8 U.S.C. § 1101(a)(42). Although the respon-
dent argues that he will have the political opinion of 
anti-government corruption imputed to him, there is 
very little indication of this in the record. Rather, the 
respondent provided the information due to his 
impending sentencing for his crime and the cartels 
will not be seeking to harm him based on a protected 
ground. There is simply no evidence that any political 
opinion imputed to the respondent is at least that one 
central reason for the harm he fears. See Matter of N-
M-, 25 I&N Dec. 526 (BIA 2011); Matter of C-T-L-, 25 
I&N Dec. 341 (BIA 2011). The respondent has also 
failed to show that he belongs to a particular social 
group targeted by the drug cartels. See Matter of C-A-, 
23 I&N Dec. 951 (BIA 2006). 
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 There is no error with the Immigration Judge’s 
denial of protection under the Convention Against 
Torture. While it appears the respondent will face 
some danger in Mexico, we agree he has failed to 
show that any harm will be at the instigation of or 
with the consent or acquiescence of the government. 
To qualify for CAT relief, the respondent carries the 
burden of proof to “establish that it is more likely 
than not that he or she would be tortured if removed 
to the proposed country of removal.” Sanchez Jimenez 
v. U.S. Atty. Gen., 492 F.3d 1223, 1239 (11th Cir. 
2007) (quoting 8 C.F.R. § 208.16(c)(2)). While both the 
other evidence and “the country report supports the 
contention that torture occurs in [Mexico], it does not 
demonstrate that it is more likely than not that the 
[respondent] will be tortured if he returns.” Rashiah 
v. Ashcroft, 388 F.3d 1126, 1132 (7th Cir. 2004). It is 
clear from the record that the respondent will face 
danger in Mexico. This is shown, in part, by the 
threats the respondent’s family received.1 The re-
spondent’s witness also testified that although he did 
not interview the respondent, he was familiar with 
the respondent’s case due to the media reports and he 
believed the respondent would be killed if returned. 
However, the respondent, himself, has not received 
any direct threats and the record does not contain 

 
 1 As we accept that the respondent will face danger in 
Mexico, the Immigration Judge’s misstatement that the spouse 
received no threats is not important to our decision (I.J. at 43; 
but see Tr. at 159-64). 
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specifics, concerning the threats against the family. 
We agree with the Immigration Judge that the re-
spondent has not shown it is more likely than not 
that he would be tortured or killed. 

 There is no clear error in the Immigration 
Judge’s finding that the facts presented fail to show 
that the problems the respondent will face in Mexico 
will be “inflicted by or at the instigation of or with 
the consent or acquiescence of a public official or 
other person acting in an official capacity.” 8 C.F.R. 
§ 1208.18(a)(1). Acquiescence requires: 1) prior aware-
ness of the activity, 2) a legal responsibility to inter-
vene to prevent the activity, and 3) a breach of that 
responsibility. 8 C.F.R. § 208.18(a)(7). The Immigra-
tion Judge found that, for the most part, those indi-
viduals in the government who would specifically 
target the respondent are those who had been re-
moved due to the information he provided. The Immi-
gration Judge also properly relied on the information 
from the United States Department of State which 
indicates a serious effort on the part of the Calderon 
government to combat the drug cartels and corrup-
tion within the Mexican government (Exh. 10-E). The 
United States Court of Appeals for the Eleventh 
Circuit has held that where a government takes 
active steps against criminal elements it is not con-
sidered to acquiesce in torture they may carry out, 
despite a lack of success in these efforts. Reyes-
Sanchez v. U.S. Atty. Gen., 369 F.3d 1239 (11th Cir. 
2004) (finding no acquiescence where government 
took active steps to aid respondent); see also Matter of 
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Y-L-, A-G-and R-S-R-, 23 I&N Dec. 270 (BIA 2002) 
(“Although there are some indications that corruption 
and brutality affect some elements of Jamaican law 
enforcement, the national government has under-
taken substantial efforts at reform.”). The respondent’s 
own expert witness testified to the attempts of Presi-
dent Calderon of Mexico to root out corruption in the 
Mexican government and curtail the activities of the 
drug cartels. Tr. at 203-43. We agree with the Immi-
gration Judge that the record does not demonstrate 
that it is it more likely than not that the respondent 
will face torture in Mexico with the consent or acqui-
escence of the Mexican government. 

 The respondent also raises arguments concerning 
the confidentiality of the documents submitted in his 
case and his rights to due process, as he argues he 
was informed he would not be returned to Mexico. 
The record will be held in confidence and not be 
disclosed to third parties. See 8 C.F.R. § 1208.6. 
Further, this Board has no authority to address the 
constitutionality of the actions of the attorneys in his 
criminal case nor the laws we administer. We apply 
the immigration law as written. Matter of Gonzalez-
Camarillo, 21 I&N Dec. 937 (BIA 1997); see Matter of 
Hernandez-Puente, 20 I&N Dec. 335 (BIA 1991); 
Matter of Patel, 19 I&N Dec. 774 (BIA 1988). 

 As the respondent has failed to demonstrate his 
eligibility for protection under the CAT, the following 
order will be entered. 
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 ORDER: The appeal is dismissed and the deci-
sion of the Immigration Judge affirmed. 

 /s/ [Illegible] 
  FOR THE BOARD
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PROCEEDINGS 

File No. 
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CHARGES: Section 212(a)(2)(A)(i)(I) of the 

Immigration and Nationality Act 
(“Act”), as amended, as an alien 
who has been convicted of, or who 
admits committing acts which con-
stitute the essential elements of, a 
crime involving moral turpitude 
(other than a purely political of-
fense) or an attempt or conspiracy 
to commit such a crime. 

 Section 212(a)(7)(A)(i)(I) of the Act, 
as amended, as an alien who, at 
the time of application for admis-
sion, is not in possession of a valid 
unexpired immigrant visa, reentry 
permit, border crossing card, or 
other valid entry document re-
quired by the Act, and a valid un-
expired passport, or other suitable 
travel document, or document of 
identity and nationality as re-
quired under the regulations is-
sued by the Attorney General 
under section 221(a) of the Act. 
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APPLICATION: Section 208 of the Immigration and 
Nationality Act: Asylum. 

 Section 241(b)(3)(A) of the Immi-
gration and Nationality Act: With-
holding of Removal. 

 Section 1208.16 of Title 8 of the 
Code of Federal Regulations: With-
holding of Removal under the Con-
vention Against Torture. 

 
APPEARANCES 

ON BEHALF OF THE 
RESPONDENT: 
Alston & Bird LLP 
1201 West Peachtree Street 
Atlanta, GA 30309-3424 

ON BEHALF OF THE 
GOVERNMENT: 
Assistant Chief Counsel
Department of Homeland
 Security 
146 CCA Road 
Lumpkin, Georgia 31815

 
WRITTEN DECISION OF 

THE IMMIGRATION JUDGE 

I. PROCEDURAL HISTORY 

 Respondent is a male native and citizen of Mexico. 
See Exh. 1. Respondent was paroled into the United 
States on June 30, 2008. See Exh. 2. On April 14, 
2010, the Department of Homeland Security (“De-
partment” or “DHS”) filed a Notice to Appear (“NTA”) 
with the court, charging Respondent with removability 
under section 212(a)(2)(A)(i)(I) of the Act, as amend-
ed, as an alien who has been convicted of, or who 
admits having committed, or who admits committing 
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acts which constitute the essential elements of, a 
crime involving moral turpitude (other than a 
purely political offense) or an attempt or conspiracy 
to commit such a crime. See Exh. 1. Respondent 
was also charged with removability under section 
212(a)(7)(A)(i)(I) of the Act, as amended, as an alien 
who, at the time of application for admission, is not 
in possession of a valid unexpired immigrant visa, 
reentry permit, border crossing card, or other valid 
entry document required by the Act, and a valid un-
expired passport, or other suitable travel document, 
or document of identity and nationality as required 
under the regulations issued by the Attorney General 
under section 211(a) of the Act. See id. The NTA 
alleges Respondent was convicted, on September 18, 
2009, in the United States District Court for the Dis-
trict of Colombia for the offense of Bribery, in violation 
of 18 U.S.C. § 201(b)(2)(C), and the offense of Ob-
struction of Justice, in violation of 18 U.S.C. § 1503. 

 In a pretrial conference on July 16, 2010, Re-
spondent, through counsel, admitted the allegations 
of fact and conceded the charge of removability. 
Respondent also notified the court of his intent to 
seek asylum, withholding of removal, and relief under 
the Convention Against Torture (CAT). See INA §§ 208, 
241(b)(3)(A); 8 C.F.R. § 1208.16. On July 19, 2010, 
Respondent submitted his asylum application and sup-
porting documentation. See Exh. 4(a).1 Respondent 

 
 1 Respondent also submitted an unsigned, duplicate asylum 
application on May 6, 2011 marked as Exhibit 4(b). 



App. 41 

submitted a supplemental asylum application and sup-
porting documentation on May 6, 2011. See Exh. 9. 

 On May 18, 2011, the court held Respondent’s 
individual merits hearing. At the close of the individ-
ual merits hearing, the immigration judge requested 
that both parties file written closing arguments with 
the court by May 25, 2011. Written reply briefs were 
scheduled for receipt by June 15, 2011. The court 
received the parties’ submissions on May 25, 2011 
and June 6, 2011. During Respondent’s individual 
merits hearing, the court was unable to mark the 
parties’ submissions as exhibits and formally admit 
them into evidence. Because these documents are 
relevant to the present proceedings, the court will 
admit them into evidence as Exhibit 12, Exhibit 13, 
and Exhibit 14. See Matter of Toro, 17 I. & N. Dec. 
340 (BIA 1980) (to be admissible, evidence must be 
probative and fundamentally fair). 

 
II. EVIDENCE PRESENTED 

A. Documentary Evidence 

 In conjunction with the testimony described 
below, the court considered the following exhibits: 

Exhibit 1: Form I-862, Notice to Appear. 

Exhibit 2: Form I-213, Record of Deportable/ 
Inadmissible Alien. 

Exhibit 3: Judgment in a Criminal Case, United 
States District Court for the District 
of Columbia, dated September 24, 
2009. 
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Exhibit 4(a): Copy of Respondent’s Form I-589, 
Application for Asylum, Withholding 
of Removal, and CAT, with support-
ing documentation, dated July 19, 
2010. 

Exhibit 4(b): Original Form I-589, Application for 
Asylum, Withholding of Removal, 
and CAT, with supporting documen-
tation. 

Exhibit 5: Respondent’s Brief in Support of the 
Claim He Is Not Barred from With-
holding under the Particularly Seri-
ous Crime Doctrine and He Is Not 
Barred from Relief under the Con-
vention Against Torture Because the 
Mexican Government Would Partic-
ipate in His Torture; Respondent’s 
Submission of Documents, dated 
September 16, 2010. 

 Tab A: Judgment in a Criminal 
Case, United States District 
Court for the District of Colum-
bia, dated September 24, 2009. 

 Tab B: Declaration of Jose Al-
berto Perez-Guerrero. 

 Tab C: Affidavit of Dr. Bruce 
Bagley and Accompanying Ex-
hibits. 

 Tab D: “The Beltran Infiltrate 
the U.S. Embassy and PRG,” El 
Universal, October 27, 2008. 
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 Tab E: “U.S. Embassy Agent: I 
gave cartel DEA info,” Associat-
ed Press, October 27, 2008. 

 Tab F: “Another One of Garcia 
Luna’s Men is Accused,” 
Reforma, Heart of Mexico, No-
vember 20, 2008. 

 Tab. G: “10 Mexican Police Of-
ficers Killed in Ambush by Drug 
Hitmen,” Reuters, June 14, 
2010. 

 Tab H: “Officials Say Drug Car-
tels Infiltrated Mexican Law 
Unit,” New York Times, October 
28, 2008. 

 Tab I: “Mexico Seems to Favor 
Sinaloa Cartel in Drug War,” 
National Public Radio News, 
May 19, 2010. 

 Tab J: “In Mexico Drug War, 
Sorting Good Guys From Bad,” 
New York Times, November 2, 
2008. 

 Tab K: “Gunmen Ambush Police 
Officers in Ciudad Juarez,” New 
York Times, April 23, 2010. 

 Tab L: “ “U.S. Embassy Agent: I 
gave cartel DEA info,” Associat-
ed Press, October 27, 2008. 

 Tab M: “Another One of Garcia 
Luna’s Men is Accused,” 
Reforma, Heart of Mexico, No-
vember 20, 2008. 
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 Tab N: “Mexico’s Interpol Chief 
Arrested,” BBC News, Novem-
ber 19, 2008. 

 Tab O: “How Clean Is Mexico’s 
Operation Clean-Up?” Frontera 
NorteSur, January 13, 2009. 

 Tab P: “Witness in Mexico Pro-
tection Program Killed,” Los 
Angeles Times, December 3, 
2009. 

Exhibit 6: Department of Homeland Security’s 
Reply Brief, dated January 24, 2011. 

 Tab A: Judgment in a Criminal 
Case, United States District 
Court for the District of Colum-
bia, dated September 24, 2009. 

 Tab B: “Drug Boss Went After 
Witness,” Commercial Appeal, 
January 16, 2008; “ ‘I Had a 
Weapon in the Cell’ – Accused 
Killer Pleads Guilty to ‘Jail 
Shank,’ ” Commercial Appeal, 
December 18, 2010. 

 Tab C: Bureau of Democracy, 
Human Rights, and Labor, U.S. 
Dep’t of State, Mexico: Country 
Reports on Human Rights Prac-
tices – 2009. 

 Tab D: “DEA Says List Was a 
Mistake,” The News, Mexico 
City, May 16, 2009. 
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Exhibit 7: Unopposed Motion to Retain Origi-
nal Hearing Date to be Set, dated 
February 4, 2011. 

Exhibit 8: Letter to Honorable Judge Saundra 
Arrington from Justin Shur, Attor-
ney with the Public Integrity Sec-
tion of the U.S. Department of 
Justice, dated May 16, 2011. 

Exhibit 9: Form I-589, Application for Asylum, 
Withholding of Removal, and CAT, 
with supporting documentation. 

 Tab A: Affidavit of Jose Alberto 
Perez Guerrero in Support of 
His Application for Asylum, 
Withholding of Removal, and 
CAT. 

 Tab B: Respondent’s Brief in 
support of the claim he is not 
barred from Withholding under 
the Particularly Serious Crime 
Doctrine and he is not barred 
from relief under the Conven-
tion Against Torture because 
the Mexican Government would 
participate in his torture, filed 
with the court September 20, 
2010. 

 Tab C: Affidavit of Dr. Bruce 
Bagley and Accompanying Ex-
hibits. 

 Tab D: Affidavit of Areli Lugo 
Hernandez. 
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 Tab E: Documentation of Re-
spondent’s Continuing Educa-
tion Work. 

 Tab F: Respondent’s Personal 
Documents, including Federal 
Elections Voters Card, Public 
Education Identification Card, 
Marriage License, Degree from 
La Universidad Nacional 
Autonoma de Mexico, and 
Placement Letter for Interpol 
Mexico. 

 Tab G: Bureau of Democracy, 
Human Rights, and Labor, U.S. 
Dep’t of State, Mexico: Country 
Reports on Human Rights Prac-
tices – 2010. 

 Tab H: Bureau of Democracy, 
Human Rights, and Labor, U.S. 
Dep’t of State, Mexico: Country 
Reports on Human Rights Prac-
tices – 2008. 

 Tab I: “Mexico’s Drug-Related 
Violence,” Latin American Af-
fairs, Congressional Research 
Service, May 27, 2009. 

 Tab J: “Mexico’s Spreading Drug 
Violence,” Council on Foreign 
Relations, November 21, 2008. 

 Tab K: Testimony of David T. 
Johnson, Assistant Secretary, 
U.S. Department of State, Bu-
reau of International Narcotics 
and Law Enforcement Affairs, 
before the Subcommittee on 
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State, Foreign Operations, Re-
lated Programs of House Com-
mittee on Appropriations, 
March 10, 2009. 

 Tab L: “Drug Traffickers Buy 
High-Ranking Officials of 
SIEDO,” El Universal, October 
27, 2008. 

 Tab M: “The Beltran Infiltrate 
the U.S. Embassy and PRG,” El 
Universal, October 27, 2008. 

 Tab N: “U.S. Embassy Agent: I 
gave cartel DEA info,” Associat-
ed Press, October 27, 2008. 

 Tab O: “Officials Say Drug Car-
tels Infiltrated Mexican Law 
Unit,” New York Times, October 
28, 2008. 

 Tab P: “Mexico Acknowledges 
Drug Gang Infiltration of Po-
lice,” Los Angeles Times, Octo-
ber 28, 2008. 

 Tab Q: “Drug Traffickers Infil-
trated the United States ‘Mar-
shalls’,” El Universal, October 
29, 2008. 

 Tab R: “The Former Head of 
SIEDO is Investigated for Sale 
of Information to the Beltran 
Leyva’s,” La Jornada, October 
29, 2008. 

 Tab S: “Another One of Garcia 
Luna’s Men is Accused,” 
Reforma, Heart of Mexico, No-
vember 20, 2008; “The ‘King’ 
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Celebrates with Police,” 
Reforma, November 20, 2008; 
“Interpol Sends Personnel to 
Mexico,” Reforma, November 
20, 2008. 

 Tab T: “Mexico Detains Former 
Top Drug Cop,” Wall Street 
Journal, November 22, 2008. 

 Tab U: “Two Felipes: One Pro-
tected, the Other the Protector,” 
El Mariana, November 23 2008. 

 Tab V: “Operation Cleanup Cen-
ters around PGR,” El Universal, 
December 27, 2008. 

 Tab W: “A Key Man Appears,” 
El Universal, January 16, 2009. 

 Tab X: “The Face of ‘Felipe,” 
Reporte Indigo, February 12, 
2009. 

 Tab Y: “FBI Agent Unleashed 
Operation Cleanup,” El Univer-
sal, March 2, 2009. 

 Tab Z: “Deputy Attorney Gen-
eral Was the Target of Two Car-
tels,” El Universal, May 2, 2008. 

 Tab 1: “Mexican Governor 
Blames Gulf Cartel for Behead-
ings,” Reuters, August 29, 2008. 

 Tab 2: “Spies Offer to Attack 
SIEDO,” El Universal, October 
28, 2008. 

 Tab 3: “Infiltration by the Bel-
tran Since 97,” El Universal, 
October 28, 2008. 
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 Tab 4: “Jose Luis Santiago 
Vasconcelos Dies in Accident,” 
El Universal, November 4, 2008. 

 Tab 5: “100,000 foot soldiers in 
cartels; Numbers rival Mexican 
army,” Washington Times, 
March 3, 2009. Tab 6: “As Mexi-
co Battles Cartels, the Army 
Becomes the Law,” Washington 
Post, April 2, 2009. 

 Tab 7: “Mexican Sweep Nets Of-
ficials,” New York Times, May 
27, 2009. 

 Tab 8: “Police Detain 10 Mexi-
can Mayors Who Are Suspected 
in Drug Activity,” Washington 
Post, May 27, 2009. 

 Tab 9: “Mexico’s Detention of 
Local Officials Marks Shift in 
Anti-Drug Efforts,” Los Angeles 
Times, May 28, 2009. 

 Tab 10: “47 Police Officers 
Questioned in Disappearance of 
Mexican Customs Official,” Los 
Angeles Times, June 4, 2009. 

 Tab 11: “Documents: Slain Car-
tel Member Feared for His 
Life,” CNN, August 12, 2009. 

 Tab 12: “Body with Severed 
Arms in Mexico ID’d as Texas 
Man,” Associated Press, Sep-
tember 9, 2009. 

 Tab 13: “Arrests Over Mexico 
Clinic Deaths,” BBC News, Sep-
tember 25, 2009. 
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 Tab 14: “Drug War a Failure in 
U.S., Mexico, Experts Say,” Lat-
in American Herald Times, Oc-
tober 4, 2009. 

 Tab 15: “Mexico’s Witness Pro-
tection Program: What Protec-
tion?,” Time, December 8, 2009. 

 Tab 16: “Mexico Acknowledges 
Drug Gang Infiltration of Po-
lice,” Los Angeles Times, Octo-
ber 28, 2008. 

 Tab 17: “Witness in Mexican 
Protection Program Killed,” Los 
Angeles Times, December 3, 
2009. 

 Tab 18: “16 Police Officers Ar-
rested in Connection with Mexi-
co Mass Graves,” CNN, April 
24, 2011. 

 Tab 19: “Body Count from Mass 
Graves in Mexico Rises to 145,” 
Los Angeles Times, April 15, 
2011. 

 Tab 20: “World News: In Mexi-
co, Death Toll in Drug War Hits 
Record,” Wall Street Journal, 
January 13, 2011. 

 Tab 21: “Mexican Prosecutors 
Office Admits Infiltration by 
Drug Cartels,” Jurist (U. of Pitt. 
School of Law), October 27, 
2008. 

 Tab 22: “Mexico: 5 Officials 
Held in Drug Inquiry,” New 
York Times, November 5, 2008. 
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 Tab 23: “La Noche de Los 
Cuchillos y Donde Las Cabezas 
Rodaron,” Reporte Indigo, No-
vember 8, 2008. 

 Tab 24: “How Clean is Mexico’s 
Operation Clean-Up?,” Frontera 
NorteSur, January 13, 2009. 

Exhibit 10: Department of Homeland Security’s 
Submission Opposing Asylum, 
Withholding of Removal, and Pro-
tection under the Convention 
Against Torture. 

 Tab E: Bureau of Democracy, 
Human Rights, and Labor, U.S. 
Dep’t of State, Mexico: Country 
Reports on Human Rights Prac-
tices – 2010. 

 Tab F: Bureau of International 
Narcotics and Law Enforcement 
Affairs, U.S. Dep’t of State, 2011 
International Narcotics Control 
Strategy Report: Country Report 
Honduras through Mexico. 

 Tab G: “Calderon Goes After 
Corrupt Officials,” Mexico To-
day, March 3, 2011. 

 Tab H: “Mexico Fires Thousand 
of Police to Combat Corruption,” 
Reuters, August 30, 2010. 

Exhibit 11: Respondent’s Sealed Motion for 
Leave to Untimely File Supple-
mental Materials Due to Newly 
Obtained and Filable Evidence, with 
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supporting documentation, dated 
May 11, 2011. 

 Tab 25: PGR (Office of the Fed-
eral Attorney General) SIEDO 
Briefing: Leak of Information by 
Public Servants of SIEDO with 
English Translation. 

 Tab 26: Presentence Investiga-
tion Report, United States Dis-
trict Court for the District of 
Columbia, revised September 4, 
2009. 

 Tab 27: Transcript of Sealed 
Plea Before the Honorable Reg-
gie B. Walton, United States 
District Court for the District of 
Columbia, dated January 22, 
2009. 

 Tab 28: Transcript of Sealed 
Plea Before the Honorable Reg-
gie B. Walton, United States 
District Court for the District of 
Columbia, dated September 18, 
2009. 

 Tab 29: Respondent’s Declara-
tion to the Mexican Embassy in 
the United States. 

 Tab 30: Plea Agreement, United 
States District Court for the 
District of Columbia. 

Exhibit 12: Department of Homeland Security’s 
Closing Arguments, dated May 25, 
2011. 
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Exhibit 13: Respondent’s Written Submission of 
His Closing Arguments Pursuant to 
Order of the Court, dated May 26, 
2011. 

Exhibit 14: Respondent’s Written Submission of 
His Rebuttal Closing Argument 
Pursuant to Order of the Court, dat-
ed June 6, 2011. 

 
B. Testimonial Evidence 

 Respondent offered testimony in support of his 
application on May 18, 2011. Respondent’s Expert 
Witness, Dr. Bruce Bagley, also testified in support of 
the Respondent’s claim. 

 
1. Testimony of the Respondent 

 The following is derived from Respondent’s 
testimony on direct and cross-examination in the 
individual merits hearing on May 18, 2011. 

 Respondent was born in Mexico City, Mexico on 
October 8, 1979 and stated that he did not live any-
where else, that he does not have family residing in 
any other country, and that he does not have immi-
gration status in any other country. Respondent stated 
that his mother and sister still reside in Mexico City. 
Respondent testified that he attended elementary 
and high school in Mexico City. He stated that he met 
Aueril, now his wife, while attending Autonomous 
National University of Mexico, where he received a 
law degree and a license. Respondent claims he 
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desired a career in politics to bring about change in 
Mexico through the political system. Respondent 
acknowledged that he understood corruption is not 
permitted for those who hold political office. He 
testified that he took a job in law enforcement as a 
stepping stone into politics. Respondent stated that 
he and his wife were married on October 11, 2003, 
that their one child, Santiago, was born in 2004, and 
that his wife is currently in Virginia also seeking 
asylum. Respondent testified that his wife sent an 
affidavit to the court because she was advised by her 
attorney not to testify in court on his behalf. Re-
spondent testified that he came to the United Stated 
in June of 2008 and had $15,000 when he entered the 
country. Respondent testified that he had never been 
arrested or accused of any crime when he entered the 
United States. 

 Respondent stated his first job while he was in 
college was as an administrative assistant at Nation-
al Organ Transplant Center in Mexico City and he 
later started working at Federal Agency of Investiga-
tion INTERPOL-Mexico (“AFI” or “INTERPOL-
Mexico”), which Respondent explained is similar to 
the FBI. He was assigned to INTERPOL-Mexico as 
Department Chief of Investigation. At INTERPOL-
Mexico he was responsible for locating fugitives out-
side of Mexico for extradition or deportation to Mexico 
for prosecution, as well as locating fugitives within 
Mexico for extradition or deportation elsewhere. 
Respondent explained that Jose Antonio Quito Lopez 
(“Mr. Lopez”) recommended him for the position, and 
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that he met Mr. Lopez through Dr. Castellinos. He 
further explained that he met Dr. Castellinos through 
his mother, who worked as a nurse, and that Dr. 
Castellinos met Mr. Lopez when the doctor performed 
Mr. Lopez’s transplant surgery. Respondent testified 
that Mr. Lopez had recently retired when he met him. 
He clarified that Mi. Lopez had left his job in 2001 
and that Respondent started his position with AFI in 
2002. He explained that Mr. Lopez was the head of 
FEADS, a branch of Attorney General Office that 
performed investigations related to organized crime, 
which was replaced by SIEDO. Mr. Lopez told him 
that he would help him get a job because he had a 
cousin that worked at INTERPOL-Mexico. Respon-
dent described his relationship with Mr. Lopez as 
onerous, and Mr. Lopez always seemed to create a 
sense that Respondent owed him a debt for this 
assistance. He claims Mr. Lopez said he owned him 
and referred to Respondent as his “retirement plan.” 
According to the Respondent, Mr. Lopez planned to 
get benefits through him through the relationships 
and connections that came with Respondent’s posi-
tion. Respondent testified that he became aware of 
Mr. Lopez’s corruption and his connection to both the 
cartels and the government in 2003 or 2004, clarify-
ing on cross-examination that he believes Mr. Lopez 
told Respondent what he was doing after Respon-
dent’s son was born. 

 Respondent stated he worked for a man named 
Garcia LaGuardia (“Mr. LaGuardia”), the head of 
INTERPOL-Mexico and the cousin of Mr. Lopez. He 
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explained that Mr. Garcia was promoted after a few 
months to the head of all 32 AFT offices in Mexico, 
at which time Mr. Ricardo Vargas (“Mr. Vargas”) took 
over as head of INTERPOL-Mexico. He stated that 
Mr. Vargas was originally the deputy head of 
INTERPOL-Mexico. 

 Respondent testified he met Fernando Rivera 
Hernandez (“Mr. Rivera”) while working at AFT, 
although Respondent did not work for him. He ex-
plained that Mr. Rivera was the Deputy Director of 
Intelligence at SIEDO, an organization responsible 
for investigations and prosecutions of organized crime 
groups. 

 Respondent testified that in September, 2007, he 
left the Attorney General’s office and took a position 
at the U.S. Embassy in Mexico City as a Foreign 
Service National Criminal Investigator, a job for 
which he applied in March or April, 2007. Respondent 
testified that he did not reveal information about his 
relationship with Mr. Lopez or that he had transport-
ed money for him in his application for employment 
at the U.S. Embassy or during interviews with em-
ployees of the U.S. Embassy, or during background 
checks. Respondent claims he only answered ques-
tions asked, and he did not volunteer additional 
information. He explained that he wanted the job at 
the U.S. Embassy because it was a big opportunity 
for him. Obtaining the job would enable Respondent 
to no longer rely on Mr. Lopez. Respondent explained 
that at the U.S. Embassy, he was responsible for 
assisting U.S. Marshalls in locating fugitives from the 
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United States within Mexican territory, making ar-
rangements for extradition or deportation of foreign 
national fugitives and facilitating communication 
among Mexican authorities. He stated that he applied 
for the position and did not receive a recommendation 
for this position from Mr. Lopez. He worked at the 
U.S. Embassy for ten months until late June, 2008. 

 Respondent testified that Mr. Lopez was angry 
when he left the position at AFT and that their rela-
tionship cooled in 2007. Respondent explained that he 
saw Mr. Lopez at a wedding in November, 2007 and 
that Mr. Lopez remained cold even after Respondent 
tried to talk to him. Respondent approached Mr. 
Lopez and asked him how he was doing, but Mr. 
Lopez seemed disinterested until he started talking 
about a fugitive of the United States named Craig 
Petties (“Mr. Petties”). At that time Mr. Lopez became 
very excited about having a conversation. Respondent 
claims Mr. Lopez changed after that conversation, 
becoming friendlier and telephoning Respondent 
more often. 

 Respondent testified that he met with Mr. Lopez 
after he called Respondent about a week after the 
wedding, and that Mr. Lopez told Respondent that he 
wanted Respondent to meet a man known to Re-
spondent as Mr. Nineteen. Respondent testified that 
he thought Mr. Lopez was dangerous at the time, but 
that he did agree to meet with Mr. Lopez and Mr. 
Nineteen. He also admitted that he believed the 
meeting with Mr. Nineteen was related to Mr. Lopez’s 
connection with drug cartels. He explained that he 
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first met Mr. Nineteen in November of 2007. Respon-
dent claimed he was afraid to ask Mr. Nineteen his 
real name because Mr. Nineteen was escorted by an 
armed guard. Mr. Nineteen was armed and showed 
Respondent his weapon by placing it on his lap. 
Additionally, Mr. Nineteen was carrying a duffel bag 
that could have possibly been carrying more weapons. 
Respondent testified that he never informed his wife 
or any of his supervisors of his actions with Mr. 
Nineteen. 

 Respondent testified as to Mr. Nineteen’s de-
meanor and behavior during the November, 2007 
meeting: Mr. Nineteen had “an attitude” and con-
stantly reminded him of the armed escorts; Mr. 
Nineteen acted very nervous, watching everywhere 
with his gun ready in his hand; Mr. Nineteen made 
harsh threats of “manicures and haircuts”, under-
stood by Respondent to mean fingers being cut off and 
beheadings. Respondent testified that they discussed 
the murder of Mr. Petties, a fugitive of the United 
States who had ties with the drug cartels. Respon-
dent stated that he told Mr. Nineteen that the U.S. 
Marshalls Services at the U.S. Embassy were track-
ing Mr. Petties for extradition to the United States. 
Respondent claims Mr. Lopez was trying to make a 
profit off of information about Mr. Petties, and that 
that is why Mr. Lopez contacted Mr. Nineteen. Re-
spondent and Mr. Nineteen discussed money and 
$30,000 was agreed upon and received by Respondent 
as payment for the information. Respondent claims 
the money was eventually split evenly with Mr. 
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Lopez. Respondent testified that he told Mr. Nineteen 
information regarding Mr. Petties’s whereabouts 
through Mr. Lopez and that Respondent agreed to 
meet with Mr. Nineteen because he was a contact of 
Mr. Lopez. Respondent clarified on redirect that he 
never received other money or items in exchange for 
information and that he never bribed an official. 

 Respondent testified he told Mr. Nineteen the 
information that the U.S. Marshalls had concerning 
Mr. Petties. Respondent stated the information was 
not classified, as he never had access to classified 
information, but it would be considered confidential. 
Respondent claims the information he provided to 
Mr. Nineteen did not hinder the investigation of 
Mr. Petties. Respondent testified that he met with 
Mr. Nineteen two or three more times and that Mr. 
Nineteen gave him a cell phone at one of the meet-
ings. Respondent explained that Mr. Nineteen would 
call the cell phone occasionally, estimating that he 
spoke to Mr. Nineteen by phone five or six times prior 
to the arrest of Mr. Petties, but Respondent claims he 
did not give Mr. Nineteen any new information dur-
ing the calls. Respondent stated that, after the arrest 
of Mr. Petties in January 2008, Respondent had no 
further contact with Mr. Nineteen until June 2008. 

 Respondent testified he felt remorse and knew 
his actions with Mr. Nineteen were wrong. He stated 
that was not the kind of life he was trying to live. He 
claims he was scared. He explained he threw away 
the cell phone he had received from Mr. Nineteen and 
did not contact Mr. Nineteen because he wanted to do 
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things right and fix his life. He stated he really en-
joyed his position and the personnel he was working 
with. He also stated he did not want to bring trouble 
to his family. 

 Respondent testified that the next time he met 
with Mr. Nineteen was in mid-June, 2008. Respon-
dent stated that he had not planned to meet with Mr. 
Nineteen; rather, Mr. Nineteen appeared at the 
parking lot where Respondent used to park his car. 
Respondent was suspicious of Mr. Nineteen because 
Mr. Nineteen did not have his armed guards and had 
a flashing light on his wrist. Respondent asked Mr. 
Nineteen what the light was, but Mr. Nineteen de-
clined to show him. During this exchange, Mr. Nine-
teen asked many questions about the $30,000 
payment and Mr. Petties. Mr. Nineteen also asked 
Respondent to call Mr. Lopez to request that Mr. 
Lopez join them in the parking lot. Respondent stated 
that he told Mr. Nineteen that he would not be able to 
help him anymore, and that Mr. Nineteen gave him 
another cell phone during this meeting. Respondent 
accepted the cell phone. Respondent also claims that 
he told Mr. Lopez later that night that he did not 
want to have any more contact with Mr. Nineteen, 
and that Respondent gave Mr. Lopez the cell phone 
from Mr. Nineteen that same evening. 

 Respondent testified that he returned to work 
after the meeting with Mr. Nineteen in the parking 
lot and that everything was normal at work. Re-
spondent stated that 15 days later he flew to Wash-
ington, D.C., at the request of the U.S. Marshalls, for 
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basic training on and access to the Judicial Detainee 
Information System, a system that tracks criminal 
information. He explained he was never trained and 
never gained access to the system because he was 
arrested after clearing customs at Dulles Airport in 
Washington, D.C. 

 Respondent testified that he was charged with 
Obstruction of Justice and Bribery. He explained that 
this is why he was arrested. He stated he was taken 
to the Diplomatic Security Building in Washington 
D.C. He explained he waived his rights to an attor-
ney. He further stated he was told that he could be 
seen before a Magistrate. He explained he waived his 
rights to see a Magistrate. He explained that he told 
his arresting officers about his actions. He stated that 
he told them about his relationship with Mr. Nine-
teen and that he had received payment for infor-
mation that he had given him. He also stated he told 
the officers about Mr. Lopez and all his connections 
with the Mexican government. He further stated that 
he described the problem with corruption that Mr. 
Lopez represented. He testified that he also gave 
information about other high-ranking official involved 
in corruption. He stated that he gave names of six 
other officials. See Exh. 9, Tab B. 

 Respondent discussed details concerning his plea 
agreement dated January 2, 2009. See Exh. 11. He 
explained that he had other meetings with U.S. 
officials between his arrest in June 2008 and his plea 
in January 2009. He stated he had six debriefings 
with U.S. and Mexican officials. He also stated there 
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were others present during the first meetings after 
his arrest: DEA agents, a representative of the Attor-
ney General’s Office of Mexico, Justin Shur, Assistant 
United States Attorney – Public Integrity Section. He 
stated the DEA agents were named Garza and Luna. 
He stated that a man from Diplomatic Security 
named Edward Allen was also present. He stated that 
Mexican authorities were also present, specifically, 
Marisella Morales Ibanez (“Ms. Morales”). He testi-
fied that Ms. Morales arrived the morning following 
his arrest. He stated all the persons were present at 
all the meetings. He testified that he told the people 
in the meeting about the information he gave his 
arresting officers. He stated that he also gave them 
more detailed information. He explained that he 
signed a copy of the transcription, transcribed by Ms. 
Morales, of the statements made during the meet-
ings. See id. at Tab 27. 

 Respondent discussed how the U.S. government 
and Mexican government took steps to verify the 
veracity of his statements. He further stated that he 
passed two polygraph tests. He explained that the 
polygraph tests took all day. He stated he gave infor-
mation about corruption that was deeply rooted in 
Mexican law enforcement agencies. He explained he 
gave this information because he felt remorse for his 
actions. He testified that he gave information about 
high ranking officials and that giving this information 
was dangerous. He explained he made declarations 
with the understanding that DEA would protect him 
because if he gave information his family would be in 
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danger. He stated that he made an agreement to 
bring his wife and child to the United States and to 
find a way for him not to be sent back to Mexico. He 
explained that he used a pseudonym as part of the 
conditions of anonymity. His pseudonym was “Felipe.” 
He contends he was promised that the interviews 
would be kept confidential and that his anonymity 
would not be compromised. He testified that his name 
and participation were not kept confidential. He 
explained that his identity was exposed after two 
months. He finished giving his declaration in January 
2009. He explained that it did not extend past the 
plea hearing. See id. at Tab 29. 

 Respondent acknowledged that he is the protect-
ed witness that officials attribute to giving infor-
mation regarding drug cartels infiltrating Mexican 
law authorities. Exh. 9, Tab O. The articles refer to 
his pseudonym, “Felipe.” See id. Respondent also 
acknowledged that Mr. Nineteen, under the pseudo-
nym “Jennifer,” was also giving information to U.S. 
authorities. Id. at Tab W. Respondent acknowledged 
an article published by MSNBC had revealed his true 
name and that “Operation Cleanup” resulted from his 
testimony. Id. at Tab X. He also stated he was not in a 
witness protection program. Respondent further 
testified that “Operation Cleanup” began with his 
testimony. He explained that the goal of “Operation 
Cleanup” was to rid the Mexican government and law 
enforcement authorities of corruption. He stated that 
he did not reveal his name to the U.S. or Mexican 
media. 
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 Respondent testified that prior to news articles 
being published, his wife found out about “Operation 
Cleanup,” though he had not told her. He explained 
that after his arrest he asked the DEA agents to call 
his wife and tell her that he was okay. He claims he 
did not tell the agents to tell her that he was cooper-
ating. He revealed he believes that Agents Garza and 
Luna disclosed to his wife that he was working or 
cooperating with Mexican officials. 

 Respondent testified that in addition to the 
promises of anonymity and confidentiality, U.S. and 
Mexican officials told him that he could seek protec-
tion through a “S” Visa or a witness protection pro-
gram. He claims he was told this by Agents Garza 
and Luna. He further claims that neither an “S” Visa 
nor a witness protection program was applied for on 
his behalf. He also stated that he was told there was 
a possibility he could be sent to a third-party country 
like Spain. He testified that DEA agents told his wife 
that she and her son would be helped and offered 
some form of relief. He explained there were several 
attempts made to get help for his family, but in the 
end only his son received a Visa. 

 Respondent testified that during his declarations 
he revealed information about a man named Fernan-
do Rivera Hernandez (“Mr. Rivera”). He explained 
that Mr. Rivera was director of technical intelligence 
at SIEDO. He met Mr. Rivera through Mr. Lopez. He 
testified that during his debriefings with U.S. and 
Mexican authorities he revealed information that 
Mr. Rivera was receiving money from a cartel. He 
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explained that he gained this information through 
his conversations with Mr. Lopez and from his own 
experience. He stated there was a night when the 
men had dinner together and Mr. Rivera and Mr. 
Lopez said they were going to split money they had 
just received from the cartel. He claims Mr. Rivera 
was receiving between $150,000 and $450,000 per 
month, was eventually arrested, and is awaiting trial 
in Mexico. Respondent claims he did not know of Mr. 
Rivera’s ties with the cartels immediately, but that he 
learned of them over time, between 2002 and 2007 
while he was working for INTERPOL-Mexico. 

 Respondent also testified that he revealed infor-
mation about Sergeant Milton Cillia-Perez (“Mr. 
Perez”), and claimed to have learned of Mr. Perez’s 
connection with drug cartels in 2007 or 2008. He 
explained that Mr. Perez was the personal assistant 
of Mr. Rivera at SIEDO. He stated that he revealed 
Mr. Perez’s ties with the Beltran Leyva cartel. He 
explained that the Beltran Leyva cartel was a power-
ful cartel in Mexico involved in drug trafficking. He 
further explained that the Beltran Leyva cartel used 
to work in conjunction with the Sinaloa cartel in 
drug-trafficking operations. Respondent testified that 
Mr. Perez was arrested, but he is also assisting the 
Mexican government. 

 Respondent testified that, during his debriefings, 
he also gave information about a man named Roberto 
Garcia-Garcia (“Mr. Garcia”). Respondent explained 
that Mr. Garcia is a lieutenant that worked as Mr. 
Rivera’s right-hand man and, as such, Respondent 
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talked often with Mr. Garcia and learned of Mr. 
Garcia’s corruption sometime between 2005 and 2006. 
Respondent explained that he revealed information 
about the money Mr. Garcia was receiving from the 
Sinaloa cartel. Respondent testified that Mr. Garcia 
has also been arrested; however, Respondent is 
unsure of Mr. Garcia’s status but thinks Mr. Garcia is 
also helping the Mexican government. 

 Respondent testified that he revealed infor-
mation about a man named Ricardo Gutierrez Vargas 
(“Mr. Vargas”), and claimed to have learned of Mr. 
Vargas’s corruption sometime around 2007. He ex-
plained that Mr. Vargas used to be the head of 
INTERPOL-Mexico. He stated that he met Mr. Var-
gas when he started working at INTERPOL-Mexico. 
He stated that he revealed information about the 
money Mr. Vargas was receiving from the Sinaloa and 
the Beltran Leyva cartels and explained that Mr. 
Lopez would send Respondent to take money to Mr. 
Vargas. Respondent stated that he would take money 
in an envelope to Mr. Vargas in amounts ranging 
between $2,000 and $4,000, and that it was Mr. 
Lopez’s idea for Respondent to transport the money. 
Respondent testified that Mr. Vargas has been arrest-
ed and is awaiting trial in Mexico. On cross-
examination, Respondent clarified that he never 
transported any goods or money other than one 
$2,000 payment and that this occurred in early 2007, 
before he took the job at the U.S. Embassy. 

 Respondent testified that he revealed infor-
mation about a man named Garcia LaGuardia (“Mr. 
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LaGuardia”). Respondent learned of Mr. LaGuardia’s 
corruption sometime in 2004. Respondent stated that 
Mr. LaGuardia was the head of INTERPOL-Mexico 
before Mr. Vargas; that Mr. LaGuardia was promoted 
to a new role as Deputy Head of all AFI offices 
throughout Mexico; and that Mr. LaGuardia was 
responsible for all 32 AFI regional offices in Mexico. 
Respondent explained that Mr. LaGuardia’s position 
was one of the most powerful and influential posi-
tions in Mexico. Respondent revealed information 
about Mr. LaGuardia’s ties to the Sinaloa and the 
Beltran Leyva cartels. Respondent also revealed Mr. 
LaGuardia’s ties to Mr. Lopez and how their relation-
ship operated: he explained that Mr. LaGuardia could 
not have direct contact with the cartels, so he would 
use Mr. Lopez. Mr. Lopez would contact the 32 AFI 
regional offices and put them in contact with the 
cartels. After the cartels were placed in contact with 
the regional offices, Mr. Lopez was in charge of col-
lecting money. Mr. Lopez would split the money with 
Mr. LaGuardia. Respondent stated that this was well 
known throughout AFI. 

 Respondent also provided information about 
Mario Arturo Velarde-Martinez (“Mr. Martinez”). 
Respondent learned of Mr. Martinez’s corruption in 
2006 or 2007. He explained that Mr. Martinez was 
the personal assistant to the head of AFI, Mr. 
LaGuardia. Respondent revealed Mr. Martinez’s ties 
with the Sinaloa cartel, the Beltran Leyva cartel, and 
Mr. Lopez. Respondent stated that Mr. Martinez was 
arrested, but he was not sent to trial. 
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 Respondent testified that he revealed infor-
mation to authorities about Mr. Lopez. Respondent 
testified that he revealed all of Mr. Lopez’s ties and 
all the corruption that he was involved with at every 
level of government and law enforcement. Respon-
dent described Mr. Lopez to authorities as a person 
who had connections at all levels of government, not 
only law enforcement and the federal government, 
but the local officials of the municipalities as well. He 
stated that Mr. Lopez also had connections with 
political parties. He described Mr. Lopez as a person 
who would take advantage of his contacts in govern-
ment and added that Mr. Lopez had close contact 
with the Sinaloa and the Beltran Leyva cartels. 
Respondent testified he and Mr. Lopez became some-
what close, and stated that Mr. Lopez was the godfa-
ther of his child.2 

 Respondent stated that AFT, INTERPOL-Mexico, 
and SIEDO were all implicated in his declarations. 
He added that “Operation Cleanup” began with him, 
but it has not ended and more individuals are being 
arrested, including Miguel Colorado-Gonzalez (“Mr. 
Gonzales”). Respondent testified that Mr. Gonzalez is 
deputy director of intelligence and he worked with 
Mr. Rivera. He added that as far as he knows, Mr. 
Colorado-Gonzalez was arrested and extradited to the 

 
 2 Respondent testified that, as of the date of the hearing, 
Mr. Lopez has not been arrested and remains at-large. Respon-
dent described Mr. Lopez as a highly-wanted and dangerous 
fugitive. 
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United States. Respondent stated that everyone 
mentioned in his declaration was arrested through 
“Operation Cleanup,” eventually totaling 45 people. 
Respondent acknowledged on cross-examination that 
he never reported any of the corruption before he was 
arrested.3 

 Respondent acknowledged, after giving his 
declarations, he pled guilty to the offenses of Obstruc-
tion of Justice and Bribery and was sentenced to 24 
months’ imprisonment. He stated that no one alleged 
that he delayed the investigation of Mr. Petties. He 
stated he served his 24 month sentence at the Butner 
Minimum-Security Prison Facility in North Carolina. 

 Respondent acknowledged that he did not receive 
threats while he was in detention. Respondent testi-
fied that his mother received threats while he was 
awaiting his sentencing hearing. He added that she 
received calls from people stating they were from the 
Embassy inquiring about his whereabouts. After his 
detention, Respondent’s mother was still receiving 
suspicious calls about his location. He added that his 
wife did receive death threats before she left Mexico, 
communicated to her orally. Respondent testified that 
his wife worked at AFT as these events unfolded. He 
added that the people he spoke about in his declara-
tion were his wife’s coworkers. Respondent testified 

 
 3 Respondent testified that he is unsure if he would have 
cooperated to the extent that he did had he been uncertain of his 
family’s safety. 
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that his wife left her job at AFT before she left Mexi-
co. He added that she also took his child out of school 
due to fear that he would be harmed. Respondent 
testified that he communicated his family’s fears to 
the judge in his criminal case. 

 Respondent testified that his wife knew Mr. 
Lopez. He stated that she received a phone call from 
Mr. Lopez during which he asked about Respondent. 
Respondent claims his wife was required to go to the 
Embassy. He explained that his wife was told to call 
Mr. Lopez so that he could be arrested. He further 
explained that his wife tried to do it, but the phone 
call did not go through. Respondent testified that he 
told DEA agents what type of danger Mr. Lopez 
represents. 

 Respondent testified that he fears he will be 
killed or tortured if he returns to Mexico. He 
acknowledged that Mexico has a witness protection 
program, but he feels it is inadequate for his protec-
tion. He stated that during his debriefings, the Mexi-
can Attorney General, Ms. Morales, said the Mexican 
witness protection program is a sham. He added that 
she said it is almost like the program is in diapers. 
He testified that one witness that was supposed to 
be protected was killed and another witness hung 
himself. He stated that the Mexican media also 
reports the witness protection is a sham. Respondent 
acknowledged the printing of an article in the Los 
Angeles Times. Exh. 9, Tab 17. The article refers to a 
witness that Respondent knew had been killed. 
Respondent testified that the witness who killed 
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himself was the nephew of the head of the Sinaloa 
cartel. 

 Respondent testified that Mr. Lopez remains at-
large and most likely maintains his connection with 
the cartels. He added that Mr. Lopez also knows 
where he and his family used to live and that he 
believes Mr, Lopez will be a threat to him if he is sent 
back to Mexico. 

 Respondent testified that he believes the violence 
in Mexico is getting worse. He added the United 
Nations stated 73 percent of the country is controlled 
by drug cartels. He stated there are killings every 
day, and acknowledged there are beheadings in 
Mexico. He further testified that it is well known that 
government officials participate in the torture with 
the cartels. He also testified he believes the govern-
ment will be a threat to his safety. 

 Regarding rehabilitation, Respondent testified 
that he regrets the decision to accept a bribe to pro-
vide information. He explained his behavior chases 
him in his mind every day. Respondent testified that 
while in detention he obtained a General Education 
Diploma and a certificate of English as a second 
language. He stated he also completed a class on how 
to operate a non-profit organization. Respondent 
testified that he is now a Baptist and that he gives a 
Bible study every night at the Stewart Immigration 
Detention facility. Respondent testified that after he 
received his GED he began to work as a tutor to help 
other Hispanic prisoners obtain their GED. The 
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Department stipulated that Respondent has taken 
efforts to improve himself while in detention. Further, 
Respondent believes that if he is released he will 
become a productive member of society. He stated 
that there is a church his wife attends in Virginia 
where the pastor is waiting for him so that he can 
being giving discipleship training. He added the 
reason he took the class about operating a non-profit 
organization is because he wants to start a disciple-
ship organization to help others avoid mistakes he 
made. 

 
2. Testimony of Expert Witness 

 The following is derived from the testimony of 
Respondent’s Expert Witness, Dr. Bruce Bagley, in 
the individual merits hearing on May 18, 2011. 

 Dr. Bagley testified that Mexico is beset by 
violence and more than 36,000 people have been 
killed since Felipe Calderon took over as president on 
December 1, 2006. He said the situation has deterio-
rated steadily over the last decade and worsened 
dramatically in recent years. He attributed the 
steady rise in violence to the Calderon government’s 
decision to militarize the war on drugs. He said the 
Calderon government felt the country’s police force 
had become completely corrupt and unreliable at all 
levels. He explained there are more than 400,000 
police in Mexico and because of this President Calde-
ron decided to put the Mexican military on the front 
lines. He also said the transition to democracy in 
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Mexico destroyed old governmental institutions that 
controlled and channeled drug violence. He added the 
government is attempting to establish new institu-
tions, but during the transition violent drug cartels 
have captured segments of the government that must 
be purged before the situation will get better 

 Dr. Bagley has three general ideas about Presi-
dent Calderon’s efforts. First, he believes President 
Calderon is honest and has finally begun to gain 
some progress against the deeply-seated corrupt 
institutions. Second, President Calderon, who is 
nearing the end of his six-year term, is deeply frus-
trated by the glacial pace if not immobility of the 
Mexican institutions on the war on drugs. He said 
Calderon has failed to gamer a majority in Congress 
for his party and the failure made it impossible for 
him to overcome the paralysis of gridlock in the 
Mexican Congress. Dr. Bagley informed the court that 
Mexican presidents cannot be reelected, so President 
Calderon will be leaving office with a sense that he 
put up a good fight, but that it was not enough, and 
he is inevitably leaving the country more violent and 
besieged than when he took office. Third, the Mexican 
government feels the United States has not assumed 
its core responsibility. Dr. Bagley added the funding 
the U.S. government has provided is not nearly 
enough. He explained the Mexican government is 
spending billions every year. He added the Mexican 
government feels the U.S. government is not doing 
enough to control money laundering and small arms 
smuggling along the border. He testified President 
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Obama put forth a $3 billion extension for the Merida 
Initiative4, but because of the economic situation and 
budgets cuts the funding has all but evaporated, and 
it is likely there will only be a $1 billion dollars in the 
future. He stated this has left President Calderon 
without the U.S. support that he needs. 

 Dr. Bagley testified that it is too late to save the 
Calderon presidency. He and many other analysts 
fear that there will be a return to the Institutional-
ized Revolutionary Party (PRI). He stated the PRI 
allowed the problem to grow for over 70 years and the 
party’s links to corruption are deep and ongoing. He 
added there is a sense that the PRI may cut a deal 

 
 4 Dr. Bagley testified the United States has contributed 
$3.1 billion in military training and equipment to help support 
the efforts of the Mexican government. The joint effort between 
Mexico and United States is part of an agreement Dr. Bagley 
called the Merida Initiative. He explained the Merida Initiative 
was initially agreed to by the Bush administration in 2007, but 
the program did not get underway until September of 2008. In 
his opinion, the United States has been funneling money and 
training to Mexico because it has become preoccupied with the 
levels of corruption in the country and the levels of corruption 
alarmed both President Bush and President Obama. He added 
Congress supports the initiative, but there is some debate over 
whether it will continue to be funded because the Mexican 
institutions have not been responsive. Dr Bagley expressed 
concern that the Calderon government’s decision to militarize 
the war on drugs and the U.S. government’s decision to get 
involved because of fears of a spill over into the United States 
and the stability of Mexico has led to a heightened confronta-
tion. He said people are dying all across the country because of 
the deep penetration of the seven major drug cartels that are 
operating in Mexico. 
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with the drug cartels in an attempt to return to the 
mythical “golden” past. Dr. Bagley is also worried 
about the Mexican military because of the four year 
assault on the drug cartels. He added the Mexican 
military is one of the most respected organizations in 
the country, but expressed concern over the military’s 
placement on the frontlines because of the potential 
for an increase in corruption and human rights 
abuses. He revealed human rights organizations have 
already acknowledged a significant rise of civil and 
human rights abuses by the military. He added there 
have recently been at least three major busts of 
military patrols transporting drugs across the coun-
try. 

 Dr. Bagley acknowledged the reform of the police 
President Calderon put forth about a year ago. He 
added this reform seeks to completely eliminate local-
level police and reorganize state-level police. He 
stated this reform has been caught up in gridlock in 
the Mexican Congress, even though the president 
desperately wants the reform to pass. He explained 
the federal system in Mexico gives governors a lot of 
power and the more they have the more they resist. 
He added that at the federal level President Calderon 
has more control and effectively dissolved AFI (the 
Mexican FBI) because it was unredeemable. He also 
added that a reform of the federal preventative police 
has reorganized the organization. He explained that a 
new system with a police academy has been estab-
lished to recruit a completely new police force. He 
stated that in four years or so Mexico may be able to 
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see the result of a better-trained, better-paid, and 
highly-monitored police force. 

 Dr. Bagley testified the Mexican government as 
an organization knows it has a severe problem with 
corruption, but he added there are individuals within 
the government that are the problem. He added it is 
very difficult to develop law enforcement profession-
als in a country like Mexico because they have to be 
trained and it is difficult to pay them enough to 
ensure that they will not be corrupted. He testified 
there are government officials that participate in 
violence in Mexico. He added the corruption and 
violence has permeated the government to the point 
of becoming a way of life. He acknowledged the cartel 
problem in Mexico could be described as quasi-
governmental. He stated that most people do not even 
call the police because they are afraid the police will 
finish the job. He revealed people are scared to go to 
prison because they can not pay the bribes necessary 
to ensure their safety in Mexican prisons. He summa-
rized stating the population can not rely on the courts 
or the police, and increasingly the military. He testi-
fied there are instances when government officials 
have participated in torture to gain information or 
have even pulled the trigger to kill someone. 

 Dr. Bagley testified he has not met Respondent. 
He said his doctoral research uncovered reports about 
Respondent’s situation. He explained that at first 
Respondent’s true identity was unknown, he was 
simply known as “Felipe.” He added the situation 
caught his attention before he was contacted by 
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Respondent’s attorneys. Dr. Bagley explained Re-
spondent’s case is proof of how deeply the Beltran 
Leyva cartel has penetrated Mexican society. He 
further stated there were a number of other stories 
that became public at the same time about the cor-
ruption of different organizations throughout the 
Mexican government. 

 Before he was contacted by Respondent’s counsel, 
Dr. Bagley maintained a belief that whoever “Felipe” 
was it was very likely he would cooperate with the 
U.S. government against the cartels. He added that 
he expected the informant would have a very short 
life if he were to be returned to Mexico because 
reprisals are in the best interest of the cartels. He 
explained that cartels have to go out of their way to 
make it look like they are in control. He believes 
there will be a reprisal even if the cartel has to wait 
because cartels attempt to deter other segments of 
the population by demonstrating the high price to pay 
for working with the government against them. He 
added there have been reprisals all across Mexico 
against government and military officials. He specifi-
cally noted the chief of police in Mexico City was 
killed because he or she confronted the cartels. He 
described the actions of the cartels as terrorist tactics 
because of their indiscriminate and violent nature. 

 Dr. Bagley testified there is no functional witness 
protection program in Mexico. He said Respondent 
committed crimes that committed him to the Sinaloa 
and Beltran Leyva cartels. He believes the Mexican 
government is incapable of protecting Respondent 
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and many elements would not even want to. He 
added Respondent’s life would be very short and he 
would be killed. He further stated government offi-
cials would be involved in these actions because the 
cartels have infiltrated the government at all levels 
through bribery. He testified the situation in Mexico 
has gone beyond a gang problem and is now a prob-
lem where government authority is abused to ad-
vance the cartels objectives. He added there is no 
place in Mexico where an informant could be safe 
from the cartels. He explained the cartels could get 
information from any level of government and some-
one that was attempting to hide would never be able 
to get a job or establish a bank account because they 
would have to use their government issued identifica-
tion card. He also testified Respondent’s family would 
be in danger if he went to live with them. He added 
the cartel would use Respondent’s family to drive 
Respondent out into the light, but ultimately Re-
spondent is the sole target. 

 Dr. Bagley explained that cartels operate a 
billion dollar industry and use highly-sophisticated 
tactics. He further stated the cartels would rather use 
information or espionage, as opposed to military 
action, because armed conflict results in the loss of 
personnel. He said cartels rely on recruiters who 
build networks of influence in Mexican society by 
giving gifts and attending social events. He added the 
recruiters begin by being friendly, but once they have 
someone on the hook they reel them in. He explained 
it is during this period that the cartel will use threats 
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if the recruit does not cooperate. Dr. Bagley testified 
that cartels usually use family ties to bore their way 
into individuals’ lives. He explained that sometimes 
the cartels threaten a recruit’s family members. He 
added that sometimes the cartels use money to gain 
influence. He specifically noted the Beltran Leyva 
cartel has spent over $1 billion in bribery payments 
to get information about the operations being con-
ducted against them. He explained the recession has 
made it easier to recruit individuals to work for the 
cartels at all level of society. He revealed even a 
Mexican general had been discovered to be working 
for the cartels. 

 Dr. Bagley testified he has been studying Mexico 
for thirty years and has never seen the country in a 
worse condition. He explained the institutions in the 
country are failing despite the initiatives and rheto-
ric. He specifically noted the initiatives to address the 
problem with cartels are not working. He added the 
problem took many years to develop and will not be 
solved over night. He applauded the Mexican gov-
ernment for taking the initial steps to address the 
problem, but he said the solution will need to be an 
ongoing generational effort to succeed. He testified 
the government is realistic and realizes that it will 
never solve corruption and drug problem completely. 
He explained the government is trying to establish 
acceptable levels of corruption to reduce the violence 
and drive the majority of the problem south into 
Central America. 
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 He testified the U.S. Embassy infiltration is 
indicative of how serious the corruption is in Mexico 
and what levels it reaches to. He testified he was 
shocked to learn information was flowing out of the 
U.S. Embassy. He believes this was a major breach 
and has forced the Mexican government to reevaluate 
all its screening processes for government employees. 
He testified he does not believe the information 
Respondent supplied was useful, but he thinks the 
breach will result in higher scrutiny for all Mexican 
nationals that work for the U.S. government. 

 
III. DISCUSSION 

A. Removability 

 Respondent is charged as removable under 
section 212(a)(2)(A)(i)(I) of the Act, as amended, as an 
alien who has been convicted of, or who admits hav-
ing committed, or who admits committing acts which 
constitute the essential elements of, a crime involving 
moral turpitude (other than a purely political offense) 
or an attempt or conspiracy to commit such a crime. 
On September 18, 2009, Respondent was convicted in 
the United States District Court for the District of 
Colombia for the offense of Bribery, in violation of 18 
U.S.C. 201(b)(2)(C), and the offense of Obstruction of 
Justice, in violation of 18 U.S.C. 1503. Respondent 
is also charged as removable under Section 
212(a)(7)(A)(i)(I) of the Act, as amended, as an alien 
who, at the time of application for admission, is not in 
possession of a valid unexpired immigrant visa, 
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reentry permit, border crossing card, or other valid 
entry document required by the Act, and a valid 
unexpired passport, or other suitable travel docu-
ment, or document of identity and nationality as 
required under the regulations issued by the Attorney 
General under section 211(a) of the Act. In a pretrial 
conference on July 16, 2010, Respondent, through 
counsel, admitted the allegations of fact and conceded 
the charge of removability. Therefore, the court finds 
that the Department has sustained the charge of 
removability under section 212(a)(2)(A)(i)(I) of the 
Act by “clear, unequivocal, and convincing evidence.” 
Obasohan v. U.S. Att’y Gen., 479 F.3d 785, 788 (11th 
Cir. 2007); see also Woodby v. INS, 385 U.S. 276, 286 
(1966); INA § 240(c)(3)(A). 

 
B. Relief 

 Because Respondent has been found removable, 
the question before the court is whether Respondent 
is eligible for the relief of Asylum, Withholding of 
Removal, or protection under the Convention Against 
Torture. 

 
1. Asylum 

 Any individual who is physically present in the 
United States, irrespective of status, may receive 
asylum, in the exercise of discretion, provided he or 
she timely files an application and qualifies as a 
refugee within the meaning of section 101(a)(42)(A) of 
the INA. See INA § 208. An alien requesting asylum 
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bears the evidentiary burden of proof and persuasion 
in connection with any asylum application. See INA 
§ 208(b)(1)(B)(i); 8 C.F.R. § 1208.13; see also Matter of 
S-M-J, 21 I. & N. Dec 722 (BIA 1997); Matter of S-P-, 
21 I. & N. Dec. 486 (BIA 1996). An applicant is a 
“refugee” within the meaning of section 101(a)(42)(A) 
of the Act if he is unable or unwilling to return to her 
home country because of persecution, or a well-
founded fear of persecution, on account of race, reli-
gion, nationality, membership in a particular social 
group, or political opinion. An alien who has been 
convicted of an aggravated felony is considered to 
have committed a particularly serious crime that bars 
him from a grant of asylum. INA § 208(b)(2)(B)(i). 

 
a. Credibility 

 Respondent’s application for asylum was filed 
after May 11, 2005; thus, the Immigration and Na-
tionality Act, as amended by the Real ID Act of 2005, 
Pub. L. No. 109-13, 119 Stat. 231 (2005), governs this 
case. Consequently, in considering applications for 
asylum, withholding of removal, and withholding of 
removal under the Convention Against Torture, the 
court must make a threshold determination of the 
alien’s credibility. See Matter of O-D-, 21 I. & N. Dec. 
1079 (BIA 1998); see also Matter of Vigil, 19 I. & N. 
Dec. 572 (BIA 1988); Matter of Pula, 19 I. & N. Dec. 
467 (BIA 1987). Considering the totality of the circum-
stances and all relevant factors, the court may base a 
credibility determination on any of the following: (1) 
the applicant’s demeanor, candor, or responsiveness; 
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(2) the inherent plausibility of the applicant’s ac-
count; (3) the consistency between the applicant’s or 
witness’s written and oral statements, the internal 
inconsistencies of each statement, and any inaccura-
cies or falsehoods in such statements, without regard 
to whether an inconsistency, inaccuracy, or falsehood 
goes to the heart of the applicant’s claim; (4) consis-
tency of the applicant’s statements with other evidence 
of record, including the reports of the Department of 
State on country conditions; or (5) any other relevant 
factor, INA §§ 208(b)(1)(B)(iii); 241(b)(3)(C); see also 
Ruiz v. U.S. Att’y Gen., 440 F.3d 1247, 1250 (11th Cir. 
2006) (“Indications of reliable testimony include con-
sistency on direct examination, consistency with the 
written application, and the absence of embellish-
ments.”); Dailide v. U.S. Att’y Gen., 387 F.3d 1335, 
1343 (11th Cir. 2004); Matter of B-, 21 I. & N. 
Dec. 66, 70 (BIA 1995). In making this determination, 
“Where is no presumption of credibility.” INA 
§ 208(b)(1)(B)(iii). 

 Respondent’s credibility is of the utmost im-
portance and may be determinative. See 8 C.F.R. 
§ 1208.13(a). A finding of credibility is not dispositive 
as to whether asylum or withholding of removal 
should be granted. See Matter of E-P-, 21 I. & N. Dec. 
860, 862 (BIA 1997). However, an adverse credibility 
determination is sufficient to support a denial of an 
alien’s application. See Chen v. U.S. Att’y Gen., 463 
F.3d 1228 (11th Cir. 2006); D-Muhumed v. U.S. Att’y 
Gen., 388 F.3d 814, 819 (11th Cir. 2004). A finding 
of credibility must be supported by “specific, cogent 
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reasons.” See Chen, 463 F.3d 1228; Forgue v. U.S. 
Att’y Gen., 401 F.3d 1282 (11th Cir. 2005). 

 An alien requesting asylum or withholding of 
removal also bears the evidentiary burden of proof 
and persuasion in connection with any application 
under section 208 of the Act. See INA § 208(b)(1)(B)(i); 
8 C.F.R. § 1208.13(a); see also Matter of S-M-J-, 21 I. 
& N. Dec. 722 (BIA 1997); Matter of Acosta, 19 I. & N. 
Dec. 213, 215 (BIA 1985). In determining whether an 
asylum and withholding of removal applicant has 
met his burden of proof, the Board of Immigration 
Appeals (“Board” or “BIA”) has recognized the diffi-
culties an alien may face obtaining documentary or 
other corroborative evidence to support his claim of 
persecution. See Matter of Dass, 20 I. & N. Dec. 120, 
124 (BIA 1989). As such, unreasonable demands are 
not placed on an applicant to present evidence to 
corroborate particular experiences (e.g., corroboration 
from the persecutor). See Matter of S-M-J-, 21 I. & N. 
Dec. at 722. In fact, lack of corroborative evidence is 
not necessarily fatal to a withholding of removal 
application, as uncorroborated testimony that is 
credible, persuasive, and specific may be sufficient to 
sustain the burden of proof to establish a claim for 
asylum as well as withholding. See Matter of 
Mogharrabi, 19 I. & N. Dec. 439, 444-45 (BIA 1987); 8 
C.F.R. § 1208.13(a). 

 After careful consideration of the totality of 
the circumstances and all relevant factors, this court 
finds that Respondent is credible. Respondent’s testi- 
mony was generally consistent with his application. 
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See Ruiz, 440 F.3d 1247. Respondent has also pre-
sented substantial documentary evidence and an ex-
pert witness to support his claim. See Acosta, 19 I. & 
N. Dec. at 215. 

 Although the court finds that Respondent is 
credible, he still must demonstrate eligibility for the 
relief he seeks. A finding of credible testimony is not 
dispositive as to whether asylum should be granted; 
rather, the specific content of the testimony and any 
other relevant evidence is also considered. See Matter 
of E-P-, 21 I. & N. Dec. 860, 862 (BIA 1997). 

 
b. One-Year Bar 

 An asylum applicant must demonstrate by clear 
and convincing evidence that he filed the application 
for asylum within one year of his arrival in the United. 
States or to the satisfaction of the immigration judge 
that he qualifies for an exception to the one-year 
deadline. 9 C.F.R. § 1208.4(a)(2)(i)(A)-(B). The one-
year period is calculated from the respondent’s last 
arrival to the United States or April 1, 1997, which-
ever is later. 8 C.F.R. § 1208.4(a)(2)(ii). Respondent 
entered the United States on June 30, 2008. Re-
spondent did not file an application for asylum until 
June 23, 2010. Therefore, Respondent did not file his 
application for asylum within one year of arrival to 
the United States. 

 The Act and applicable regulations allow an 
exception to the one year filing deadline for aliens 
who show “extraordinary circumstances relating to 
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the delay in filing.” INA § 208(a)(2)(D). Respondent 
has also failed to show that his application was 
timely filed due to “changed circumstances.” See Id. 
Respondent’s identity as an informant was revealed 
through the media around November 2008. Respon-
dent’s application was filed at least 18 months after 
this change in circumstances. Regulatory history 
indicates a six-month presumption applies in the case 
of changed circumstances. See Matter of T-M-H- & S-
W-C-, 25 I. & N. Dec. 193 (BIA 2010). Therefore, 
assuming the revealing of Respondent’s identity 
constitutes a change in circumstances, the court finds 
Respondent did not file his application within the 
presumptively reasonable period of six months, and 
has not provided a reasonable justification for such 
delay. See Id. The court is also not persuaded that 
Respondent’s belief that he would be granted protec-
tion through other means, namely an “S” Visa, is an 
“extraordinary circumstance,” because Respondent 
could have pursued asylum while simultaneously 
pursuing other forms of relief. See 9 C.F.R. 
§§ 1208.4(a)(5)(i)-(vi). The court also finds that Re-
spondent’s period of incarceration is not a reasonable 
justification for Respondent’s delay in filing his 
application for asylum. Because Respondent has not 
provided any evidence that would allow him to fall 
under an exception to the one year filing deadline, the 
court finds that Respondent’s application for asylum 
is barred as untimely filed. 
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c. Respondent Is Not Eligible for 
Asylum Because Respondent’s 
Conviction for Obstruction of 
Justice, in Violation of 18 U.S.C. 
1503, Constitutes a Conviction 
for an Aggravated Felony. 

 An alien who has been convicted of an aggravated 
felony is considered to have committed a particularly 
serious crime that bars him from a grant of asylum. 
INA § 208(b)(2)(B)(i). On September 24, 2009, Re-
spondent was convicted of Obstruction of Justice, in 
Violation of 18 U.S.C. section 1503. See Exh. 3. For 
this offense Respondent was sentenced to 24 months 
in prison, to be followed by three years of supervised 
release. Id. Section 101(a)(43)(S) of the Act states that 
any conviction “relating to obstruction of justice” 
constitutes a conviction for an aggravated felony. The 
United States Code does not define the term “obstruc-
tion of justice.” The Board has determined that with 
respect to section 101(a)(43)(S) the aggravated felony 
determination depends exclusively on whether the 
elements of the offense constitute the crime of ob-
struction of justice as that term is defined in 18 
U.S.C. 73 §§ 1501-1518. In re Espinoza-Gonzalez, 22 
I. & N. Dec. 889, 892 (BIA 1999). The section of the 
United States code for which Respondent was con-
victed, section 18 U.S.C. § 1503, falls within the 
enumerated sections, 18 U.S.C. 73 §§ 1501-1518, that 
support a finding that a conviction constitutes an 
aggravated felony under 101(a)(43)(S). In re Espinoza-
Gonzalez, 22 I. & N. Dec. at 892. Because Respondent 
has been convicted of an aggravated felony, he is 
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statutorily barred from a grant of asylum. See INA 
§ 208(b)(2)(B)(i). 

 
2. Withholding of Removal 

 To establish eligibility for withholding of removal, 
a respondent must show that there is a clear proba-
bility of persecution in the country designated for his 
or her removal on account of one of the five enumer-
ated grounds in section 101(a)(42) of the Act, which 
include race, religion, nationality, membership in a 
particular social group, or political opinion. See INS v. 
Stevie, 467 U.S. 407 (1984). Such a showing requires 
that Respondent establish that it is more likely than 
not that he or she would be subject to persecution if 
returned to the country from which he or she seeks 
withholding of removal. See INS v. Cardoza-Fonseca, 
480 U.S. 421 (1987). Furthermore, an alien is ineligi-
ble for withholding of removal if it is found that “the 
alien, having been convicted by a final judgment of a 
particularly serious crime, is a danger to the commu-
nity of the United States.” INA §. 241(b)(3)(B)(ii). 

 
a. Respondent Is Not Eligible for 

Withholding of Removal because 
Respondent’s Conviction for Ob-
struction of Justice, in Violation 
of 18 U.S.C. Section 1503, Consti-
tutes a Conviction for a Particu-
larly Serious Crime. 

 An alien convicted by final judgment of a par-
ticularly serious crime is barred from a grant of 
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asylum, withholding of removal, and withholding of 
removal under the Convention Against Torture. INA 
§§ 208(b)(2)(A)(ii); 241(b)(3)(B)(ii); 8 C.F.R. § 1208.16(d)(2). 
An alien who has been convicted of an aggravated 
felony is considered to have committed a particularly 
serious crime that bars him from a grant of asylum. 
INA § 208(b)(2)(B)(i). For withholding of removal, a 
conviction for an aggravated felony must have carried 
a sentence of at least five years of incarceration to be 
considered automatically a particularly serious crime. 
INA § 241(b)(3)(B). However, a crime need not be an 
aggravated felony to be considered particularly 
serious. Matter of N-A-M-, 24 I. & N. Dec. 336 (BIA 
2007). 

 On September 24, 2009, Respondent was convict-
ed of Obstruction of Justice, in Violation of 18 U.S.C. 
§ 1503. See Exh. 3. For this offense, Respondent was 
sentenced to 24 months in prison, to be followed by 
three years of supervised release. Id. As discussed 
above, Respondent’s conviction for Obstruction of 
Justice is an aggravated felony. See INA § 101(a)(43)(S). 
However, because Respondent was not sentenced to 
more than five years in prison, he is not statutorily 
barred from withholding of removal under section 
241(b)(3) of the Act and under the Convention Against 
Torture. See INA § 241(b)(3)(B); 8 C.F.R. § 1208.16(d)(2). 
Respondent’s convictions may nonetheless be particu-
larly serious and bar him from withholding of remov-
al. See N-A-M-, 24 I. & N. Dec. at 336. 

 To determine if a conviction is a particularly 
serious crime, traditionally, the court examined 1) the 
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nature of the conviction; 2) the circumstances and 
underlying facts of the conviction; 3) the type of sen-
tence imposed; and 4) whether the type and circum-
stances of the crime indicate that an applicant is a 
danger to the community. Matter of Frentescu, 18 I. & 
N. Dec. 244, 247 (BIA 1982), modified, Matter of C-, 
20 I. & N. Dec. 529 (BIA 1992). The Board, however, 
has held that the court should not make a separate 
determination of whether the applicant is a danger to 
the community nor should it rely too heavily on the 
length of the sentence imposed. N-A-M-, 24 I. & N. 
Dec. at 343; Matter of Y-L-, 23 I. & N. Dec. 270 (A.G. 
2002). Instead, the court should focus on the “nature 
of the crime.” N-A-M-, 24 1. & N. Dec. at 343. Crimes 
against persons are more likely to be considered 
particularly serious. Frentescu, 18 I. & N. Dec. at 247. 
Once the court has determined that the crime, by its 
nature, is particularly serious, either party may bring 
forward “otherwise reliable information” not limited 
to the record of conviction, to determine if it should be 
treated as such. N-A-M-, 24 I. & N. Dec. at 342. 

 While there is no precedent specifically address-
ing the seriousness of the sale of confidential infor-
mation to drug cartels, in Gao v. Holder, 595 F.3d 549 
(4th Cir. 2010) the Fourth Circuit Court of Appeals 
affirmed the Board’s determination that the sale of 
confidential intelligence regarding military technolo-
gies to “quasi-governmental” entities in China consti-
tuted a particularly serious crime. The Fourth Circuit 
adopted the following analysis employed by the Board: 
The Board acknowledged that the alien’s sentence 
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had been relatively light, but it discounted this factor 
because her sentence was based largely on the fact 
that she had cooperated with law enforcement offi-
cials, rather than on the nature of her offense; the 
Board also acknowledged that the unlawful export of 
information and technologies was not a particularly 
serious crime on its face, but it concluded that the 
national security implications of the alien’s conduct 
elevated it to that status; the Board reasoned that by 
selling sophisticated military intelligence and tech-
nology to quasi-governmental entities in China that 
were known to do military research, the alien had 
placed her desire for financial gain ahead of the 
security interests of the United States; and the Board 
concluded that it was impossible “to quantify the 
number of lives [the alien] potentially imperiled by 
exporting military technology that is still presumably 
extant.” Id. at 557-58. 

 Here, the court finds that Respondent’s conviction 
for Obstruction of Justice is a particularly serious 
crime, given the nature and circumstances of Re-
spondent’s conviction and sentence. The evidence in 
the record weaves an abysmal tale of political corrup-
tion of high-level officials in the Mexican government 
and the Respondent’s egregious breach of the public 
trust for monetary gain. 

 The following facts reveal the history informing 
the circumstances that gave rise to Respondent’s 
conviction for Obstruction of Justice on September 24, 
2009. Testimony and documentary evidence reveal 
that Respondent’s career in law enforcement began in 
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2002 when Respondent worked for AFI, as the De-
partment Chief of Investigation. Respondent left this 
position in 2007 to work for the U.S. Embassy from 
September 2007 to June 2008 as a Foreign Service 
National, coordinating with U.S. Marshals and Mexi-
can authorities to locate fugitives. Subsequent to 
securing a position with the U.S. Embassy, Respon-
dent attended a wedding where he discussed confi-
dential information with Mr. Lopez, the godfather of 
Respondent’s only child and long-time family friend.5 

 
 5 Testimony elicited at the hearing revealed intricate details 
about the history of Respondent’s relationship with Mr. Lopez 
that are relevant to Respondent’s conviction. Respondent testi-
fied that when he met Mr. Lopez, Mr. Lopez had recently retired 
as the head of “FEADS” – a branch of Attorney General Office 
that performed investigations related to organized crime, which 
was replaced by SIEDO. Respondent explained Mr. Lopez helped 
him get his first job at INTERPOL-Mexico. He further explained 
Mr. Lopez always seemed to create a sense that Respondent 
owed him a debt for this assistance. Respondent testified that 
Mr. Lopez told him on more than one occasion that he owned 
Respondent and Mr. Lopez referred to Respondent as his “retire-
ment plan.” Mr. Lopez planned to get benefits through him 
through the relationships and connections that came with Re-
spondent’s position. Respondent testified Mr. Lopez was angry 
when he left the position at AFI. He explained that their rela-
tionship cooled in 2007. He stated that he saw him at a wedding 
in 2008 and Mr. Lopez was cold. He stated that he tried to talk 
to him, but Mr. Lopez remained cold. Respondent approached 
Mr. Lopez and asked him how he was doing. Mr. Lopez seemed 
disinterested until Respondent started talking about a person 
that was a fugitive of the United States named Craig Fettles. He 
testified that Mr. Lopez became very excited about the conversa-
tion and Mr. Lopez became friendlier after this exchange. After 
the wedding, Mr. Lopez began contacting Respondent regularly. 
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Mr. Lopez arranged a meeting between Respondent 
and a man known as Mr. Nineteen. Respondent testi-
fied that he first met Mr. Nineteen in November 
2007. Mr. Nineteen worked for a drug cartel obtaining 
information regarding criminal investigations into 
cartel activity. See Exh. 5. 

 During this meeting, Mr. Nineteen was armed. 
Respondent feared for his life after Mr. Nineteen 
showed Respondent a weapon and placed it on his lap 
while he and the Respondent conducted their meet-
ing. Mr. Nineteen also made harsh threats of “mani-
cures and haircuts” that he understood as fingers 
being cut off and possible beheadings. Respondent 
explained that at this meeting confidential informa-
tion regarding Mr. Petties was discussed.6 Mr. Petties 
was a fugitive of the United States who had ties with 
the drug cartels. He stated that he told Mr. Nineteen 
that his organization was tracking Mr. Petties for 
extradition back to the United States. Respondent 
further testified Mr. Lopez was trying to profit from 
this information and that is why he contacted Mr. 
Nineteen. He explained that money was discussed 
and $30,000 was agreed upon for payment for the 
information. Respondent testified that he received 

 
 6 Respondent admitted on cross-examination that the infor-
mation he sold to the drug cartels was not classified, but would 
be considered confidential, “close-hold,” or “for law enforcement 
purposes only.” Respondent further admitted he knew it was a 
breach of trust to reveal this information to the drug cartels. 
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the $30,000. He explained that the money was even-
tually split 50/50 between him and Mr. Lopez. 

 Respondent testified that he met with Mr. Nine-
teen only two or three more times. He stated that he 
was given a cell phone by Mr. Nineteen during one of 
their meetings. He explained that Mr. Nineteen 
would call the phone occasionally. Respondent testi-
fied that he spoke with Mr. Nineteen over the phone 
five or six times before the arrest of Mr. Petties in 
January, 2008. Respondent contends that after the 
arrest of Mr. Petties he did not have contact with Mr. 
Nineteen from January 2008 to June 2008. 

 Respondent testified he met with Mr. Nineteen 
again in mid June 2008. He stated Mr. Nineteen just 
showed up at the parking lot where he used to park 
his car. Respondent was not expecting to meet Mr. 
Nineteen. Respondent was suspicious of Mr. Nineteen 
because Mr. Nineteen did not have his armed guards 
and had a flashing light on his wrist. Respondent 
asked Mr. Nineteen what the light was, but Mr. 
Nineteen did not want to show him what it was. 
Respondent testified that Mr. Nineteen was asking 
questions about the $30,000 payment and Mr. Petties. 
Mr. Nineteen also asked Respondent to call Mr. Lopez 
to come to the meeting. Respondent was given anoth-
er cell phone during this meeting. Respondent claims 
that he told Mr. Nineteen that he would not be able to 
help him anymore. He explained that he also told Mr. 
Lopez later that night that he did not want to have 
anymore contact with Mr. Nineteen and gave him the 
cell phone that he had been given. 
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 Respondent testified he returned to work after 
the meeting. He stated that everything was normal at 
work. He explained that 15 days after the meeting 
with Mr. Nineteen he flew to Washington D.C. at the 
request of the U.S. Marshalls for basic training for 
and access to the Judicial Detainee Information 
System.7 He stated that he never gained access to the 
system because he was arrested when he arrived at 
Dulles Airport in Washington D.C. as soon as he 
cleared customs. 

 Respondent’s Presentence Investigation Report 
reveals a few more details about the nature and circum-
stances of Respondent’s conviction for Obstruction of 
Justice that were omitted from Respondent’s testi-
mony. The Presentence Investigation Report reveals 
the following pertinent information: 

 As a Foreign Service National, [Respon-
dent] had access to information regarding 
official investigations being conducted by 
United States Marshal Services. [Respondent] 
was aware that, in the summer of 2002, 
[Craig Petties] fled the United States for 
Mexico after he was charged with federal con-
spiracy and narcotics offenses. [Respondent] 
knew the United States Marshal Services 
had opened an official investigation of 
[Craig Petties]. [Respondent] knew the objec-
tive of the United States Marshall Services’ 

 
 7 Respondent testified that this is a system that tracks 
criminal information. 
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investigation was to apprehend and return 
[Craig Petties] to the United States to be 
prosecuted. 

 [Respondent] was aware that [the drug 
cartel] was a criminal enterprise operating in 
Mexico and was primarily engaged in smug-
gling and distributing cocaine, marijuana 
and heroin in Mexico, the United States and 
elsewhere. [Respondent] was aware that [Mr. 
Nineteen] was employed by [a drug cartel]. 
Further, [Respondent] knew that [Mr. Nine-
teen] had provided monetary payments to 
Mexican government officials in exchange 
for, among other things, information which 
was used to protect and promote [the drug 
cartel’s] illegal operations. [Respondent] was 
aware that, while in Mexico, [Craig Petties] 
as assisting [the drug cartel] with smuggling 
and distributing illegal drugs. 

 [Respondent] was aware that, in or 
about August 2007, a Superseding Indictment 
was filed in connection with the pending 
federal case against [Craig Petties]. [Respon-
dent] was aware the Superseding Indictment 
charged [Craig Petties] with, among other 
offenses, Intent to Distribute in Excess of 5 
Kilograms of Cocaine, in violation of 21 
U.S.C. 841(a)(1), and Conspiracy, in violation 
of 21 U.S.C. § 846. [Respondent] was aware 
that, in or about August of 2007, a United 
States District Court issued a warrant for 
the arrest of [Craig Petties] in connection 
with the filing of the Superseding Indict-
ment. 
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 Using his official position as an FSN, 
[Respondent] learned that, in or about the 
fall of 2007, as part of its official investiga-
tion, the United States Marshall Services 
was planning and executing covert operations 
in furtherance of its efforts to arrest [Craig 
Petties] on the warrant and return [Craig 
Petties] to the United States to be prosecuted 
for conspiracy and narcotics offenses. 

 In or about September of 2007, [Respon-
dent] personally accepted $30,000 from [Mr. 
Nineteen] in exchange for [Respondent] 
providing [Mr. Nineteen] with information 
regarding the covert operations being planned 
and executed by the United States Marshalls 
in furtherance of its efforts to apprehend and 
return [Craig Petties] to the United States to 
be prosecuted. 

See Exh. 11, Tab 26. Respondent’s Presentence Inves-
tigation Report and Plea Colloquy further reveal that 
Respondent received a two-level sentence enhancement 
for his abuse of the public’s trust. See id. at Tabs 26, 
28. Respondent also received a sentence enhancement 
for Mr. Petties’ underlying drug-trafficking charges, 
because Respondent’s actions allowed Mr. Petties to 
continue to evade arrest and prosecution for drug-
trafficking charges. See id. at Tab 28. 

 Turning to the case at bar, Respondent first 
argues that his conviction for Obstruction of Justice 
cannot be considered particularly serious because the 
24 month sentence he received is significantly shorter 
than the five-year presumption. See Exh. 5 (citing 
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In re S-V-, I. & N. Dec. 1306, 1308 (BIA 2000) (finding 
that a four-year sentence was a significant term of 
imprisonment indicating that a crime was particularly 
serious). The court believes Respondent’s reliance on 
this argument is not only misplaced, but is also 
disingenuous. The Board of Immigration Appeals 
(“Board”) has held that the court should not rely too 
heavily on the length of the sentence imposed in 
determining whether a crime is particularly serious. 
N-A-M-, 24 I. & N. Dec. at 343; Matter of Y-L-, 23 I. & 
N. Dec. 270. Beyond this, Respondent’s Plea Colloquy 
and Presentence Investigation Report indicate that 
the Judge’s decision to impose a sentence below the 
advisory guidelines was not because Respondent’s 
crime was not serious. See Exh. 11. The Judge presid-
ing over Respondent’s sentencing hearing stated that 
in addition to a downward departure for Respondent’s 
cooperation with authorities, Respondent received a 
lighter sentence because of his imminent detention by 
the United States government during his future 
immigration proceedings once Respondent was re-
leased from prison. Id. at Tab 28 (“I think the reality 
is that if [Respondent] weren’t facing deportation and 
even if they don’t deport [Respondent], I’m sure it’s 
going to take some time to work out exactly what’s 
going to happen with you as far as you staying here 
or what you’re going to do, and you’re probably going 
to stay detained during that whole period until some 
decision is reached as to what happens to you.”). 
Beyond this, Respondent’s Presentence Investigation 
Report and Plea Colloquy further reveal that Re-
spondent received a two-level sentence enhancement 
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for his abuse of the public’s trust. See id. at Tabs 26, 
28. Respondent also received a sentence enhancement 
for Mr. Petties’ underlying drug-trafficking charges, 
because Respondent’s actions allowed Mr. Petties to 
continue to evade arrest and prosecution for drug-
trafficking charges. See id. at Tab 28. This court 
agrees with the Gao Court, that these considerations 
belie any argument made by Respondent that his 
light sentence renders his crime less serious. See Gao, 
595 F.3d 549, 557 (adopting the Board’s finding that 
the significance of the alien’s light sentence should be 
discounted because the sentence was based largely on 
the fact that the alien had cooperated with law en-
forcement officials, rather than on the nature of her 
offense). 

 Additionally, Respondent argues that his convic-
tion for Obstruction of Justice cannot constitute a 
particularly serious crime because it was a nonviolent 
crime. See Exh. 5. Respondent’s heavy reliance on 
this principle is misplaced. While there is no evidence 
that Respondent specifically intended to harm anyone 
when he sold confidential information to the drug 
cartels, the court believes this fact should be accorded 
minimal weight. Respondent’s conduct is substantially 
similar to the alien’s conduct in Gao, by selling 
sophisticated intelligence regarding ongoing criminal 
investigations in Mexico, Respondent placed his de-
sire for financial gain ahead of the security interests 
of the United States and Mexico. Beyond this, the 
Board has cautioned that when the dangers atten-
dant on drug-trafficking are at play, the Act does not 
limit a danger inquiry to the “threat of violence.” See 



App. 100 

Matter of Guerra, 21 I. & N. Dec. 883, 886 (BIA 1997). 
“Distribution of drugs is a danger to the safety of 
persons. The scourge on society of illegal drug traf-
ficking and the associated criminal activity it gener-
ates is at this point beyond dispute.” See id. The 
Board has also noted that a particularly serious crime 
analysis should incorporate congressional concern for 
“the domestic problems confronting the United States 
and the overall level of harm to the community aris-
ing from certain forms of criminal conduct(.]” Matter 
of Q-T-M-T-, 21 I. & N. Dec. 639 (BIA 1996). 

 While the sale of confidential information in 
isolation may not constitute a violent crime, Respon-
dent’s indictment reveals that he abused his position 
of trust by accepting a bribe from someone employed 
by a drug cartel. The information he supplied was 
critical information related to a covert U.S. Marshal’s 
operation; an operation designated to effectuate an 
arrest warrant against Mr. Petties. Respondent’s 
Presentence Investigation Report further reveals that 
Mr. Petties was a wanted drug dealer, and Respon-
dent, with full knowledge of Mr. Petties’ status as a 
wanted fugitive, accepted $30,000 to enable Mr. 
Petties to evade authorities which in turn perpetuat-
ed the continued smuggling and distribution of drugs 
to the United States, Mexico, and elsewhere. See Exh. 
11, Tab 26. Additionally, the court gives significant 
weight to the fact that Respondent received a sen-
tence enhancement for Mr. Petties’ underlying drug-
trafficking offense; essentially, the sentencing court 
imputed the seriousness of Mr. Petties’ criminal 
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actions to Respondent because Respondent’s sale of 
confidential information allowed Mr. Petties to con-
tinue to evade arrest and prosecution for drug-
trafficking charges. See id. at Tab 28. 

 Aside from the fact that Respondent’s actions led 
to interference with the administration of justice, 
there are a number of factors that make Respondent’s 
acts in this particular case especially egregious. The 
most distressing element of all the aggravating 
factors in this case is Respondent’s breach of the 
public trust and abuse of his position as a Foreign 
Service National Employee employed by the U.S. 
government. See id. at Tab 26. In order to obtain this 
position Respondent testified that he went through 
an extensive vetting process to ensure that he did not 
have any ties to the drug cartels or any cartel sym-
pathizers. This process was designed to ensure that 
persons dealing with the highly sensitive nature of 
confidential information relating to ongoing criminal 
investigations would not be susceptible to improper 
influence.8 As a Foreign Service National Employee 

 
 8 It is significant to the court that Respondent testified that 
rather than reveal his sympathies with cartels and prior deal-
ings in the trafficking of cartel bribe money between Mr. Lopez 
and other high-level government officials during his employment 
with AFI, see Exh. 9, Tab S, Respondent chose to lie by omission 
to obtain his position of public trust with the U.S. Embassy – a 
significant breach of public trust in and of itself. Thus, it cannot 
be said that Respondent was not aware of the importance and 
value of the information he would be exposed to as an employee 
for the U.S, Embassy and the duty incumbent upon him to “hold 
close” such information. 
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for the U.S. government, Respondent had a duty of 
loyalty to the American and Mexican citizenry that 
his interests be aligned with the interests of the 
people and that he do nothing to bring harm to the 
people he swore an oath to protect. Rather than 
uphold this duty, Respondent selfishly abandoned 
this duty by putting into motion a series of events 
that allowed one of the top 15 most wanted fugitives 
in the United States to evade prosecution – Mr. 
Petties9.10 Thus, the seriousness of Respondent’s 

 
 9 At the time of Respondent’s sale of confidential infor-
mation, Mr. Petties was on the U.S. Marshals Service 15 Most 
Wanted List, as a notorious drug lord. See Exh. 6, Tab B. Mr. 
Petties was indicted in 2002 on charges of running a massive 
drug operation in Memphis. Id. Mr. Petties’ indictment also 
includes several counts relating to the unsolved murder of four 
potential witnesses said to possess incriminating information 
regarding Mr. Petties drug activities. Rather than face prosecu-
tion for criminal charges in 2002, Mr. Petties evaded authorities 
for almost six years until his capture in 2008. Id. Mr. Petties is 
believed to have smuggled thousands of kilograms of cocaine and 
marijuana into the United States through his extensive net-
working with the Beltran Leyva Cartel. Id. 
 10 Respondent attempts to mitigate his culpability for 
obstructing the apprehension of Mr. Petties, by noting that his 
sale of confidential information to the cartel did not significantly 
delay the administration of justice since the authorities were 
able to arrest Mr. Petties sometime in 2008. Id. The court gives 
Respondent’s argument little weight. The Respondent’s assertion 
that the information he sold did not prevent the eventual arrest 
of Mr. Petties, does not lessen the seriousness of Respondent’s 
actions. Respondent allowed Mr. Petties to evade authorities at 
least from the fall of 2007 until 2008, during which time Mr. 
Petties was able to continue assisting the Beltran Leyva Cartel 
with smuggling and distributing illegal drugs in the United 

(Continued on following page) 
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conviction is compounded by the fact that he know-
ingly and intentionally encouraged violent and dan-
gerous drug cartels and their affiliates to infiltrate 
the U.S. Embassy – an institution of integrity de-
signed to provide a sanctuary from the powerful 
influence of criminal elements such as Mexican drug 
cartels and dedicated to maintaining the security and 
protection of the people of the United States and 
Mexico. In short, the Respondent opened the door of 
the U.S. Embassy to violent drug cartels for his own 
personal gain. 

 Beyond this, Respondent’s breach of the duty of 
loyalty will undoubtedly have a devastating impact 
not only on the U.S. community, as explored above, 
but on any Mexican citizen seeking to assist the U.S. 
government capture fugitives through employment at 
the U.S. Embassy. Respondent’s Expert Witness, Dr. 
Bagley, testified to the seriousness of Respondent’s 
breach and the far-reaching impact it will have on 
Mexican nationals attempting to gain employment 
with the U.S. Embassy: “I am shocked to learn infor-
mation was flowing out of the U.S. Embassy. This is 
major breach that has forced the Mexican govern-
ment to reevaluate all its screening processes for 
government employees . . . [T]he breach will result in 

 
States and Mexico. And the court emphatically reiterates that 
“[t]he scourge on society of illegal drug trafficking and the 
associated criminal activity it generates is at this point beyond 
dispute,” See Matter of Guerra, 21 I. & N. Dec. 883, 886 (BIA 
1997). 
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higher scrutiny for all Mexican nationals that work 
for the U.S. government.” 

 Respondent argues that the seriousness of his 
crime is mitigated by the substantial assistance he 
provided to the Mexican and U.S. governments. 
Additionally, Respondent argues that one isolated 
instance of the sale of confidential information does 
not suggest a pattern of collusion on the part of 
Respondent. See Exits. 5, 13, 14. While Respondent 
expressed remorse during his individual merit’s 
hearing and during his sentencing hearing, this court 
accords great weight to the facts contained in Re-
spondent’s Plea Colloquy, see Exh. 11, and those 
contained in Respondent’s documentary submissions, 
see Exh. 9, which suggest a pattern of collusion in 
corruption, not just an isolated moment of weakness. 
In point of fact, Respondent testified that during his 
employment with AFI, he knew of connections between 
several Mexican government officials (Mr. Lopez, Mr. 
Garcia, Mr. Rivera, Mr. Perez, Mr. Vargas, Mr. 
LaGuardia, and Mr. Martinez) and the Sinaloa and 
Beltran Leyva drug cartels. As early as 2003, Respon-
dent witnessed Mr. Lopez receiving payments from 
and collaborating with cartel members. From 2004-
2007, Respondent became aware of other government 
officials’ connections to drug cartels, such as the 
connection between the Sinaloa cartel and Mr. Perez, 
a Sergeant with SIEDO (the assistant attorney gen-
eral for special investigations and organized crime) 
and the connection between the Sinaloa and Beltran 
Leyva cartels and Mr. Vargas, the former head of 
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INTERPOL-Mexico. Respondent himself transported 
money from Mr. Lopez to Mr. Vargas with the 
knowledge that the money was tied to the cartels.11 I 
It is also significant that Respondent never reported 
the ongoing incidents of corruption – corruption he 
not only witnessed but helped facilitate. When Re-
spondent applied for a position with the U.S. Embas-
sy and underwent the extensive vetting process 
mentioned above, Respondent did not disclose his 
multiple connections to corrupt Mexican officials or 
his transport of drug money on more than one occa-
sion. Respondent also failed to report the bribe he 
received to his superiors during his employment at 
the U.S. Embassy. Thus, it appears to the court that 
the record overwhelmingly indicates that Respondent 
witnessed corruption for several years, partook in 
such corrupt practices, and kept secret his knowledge 
of corruption. Only when Respondent faced criminal 
charges, did he finally divulge this vital information. 
Thus, the fact that Respondent provided substantial 
assistance to Mexican and U.S. authorities does not 
diminish or mitigate the seriousness of the nature and 
circumstances surrounding Respondent’s conviction. 

 
 11 It is troubling to the court that Respondent testified on 
cross-examination that he engaged in the transport of money on 
only one occasion. This assertion is belied by Respondent’s own 
documentary submissions which attest to the fact that Respon-
dent was involved in the transport of drug-money on at least two 
other occasions. See Exh. 9, Tab S. 
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 In sum, the court finds the nature of the offense, 
the length of the sentence imposed on the Respon-
dent, and the circumstances under which this partic-
ular crime occurred support the conclusion that the 
Respondent was convicted of a particularly serious 
crime within the meaning of section 241(b)(3)(B)(ii), 
Thus, Respondent’s conviction for a particularly seri-
ous crime bars his eligibility for withholding of re-
moval. 

 Assuming, arguendo, Respondent’s crime does 
not bar him from withholding of removal, the court 
will proceed to assess the merits of Respondent’s 
application for withholding of removal. 

 
b. Past Persecution 

 A claim to withholding of removal may be estab-
lished by substantiating past persecution. See 8 
C.F.R. § 1208.13(6). Persecution is the “infliction of 
suffering or harm upon an individual to punish him 
or her for possessing a belief or characteristic a 
persecutor seeks to overcome” (Matter of Acosta, 19 I. 
& N. Dec. 211, 223 (BIA 1985), overruled on other 
grounds by Matter of Mogharrabi, 19 I. & N. Dec. 439 
(BIA 1987)) and has been characterized as an “ex-
treme concept.” Gonzalez v. Reno, 212 F.3d 1338, 1355 
(11th Cir. 2000), Persecution does not encompass all 
treatment that society regards as unfair, unjust, or 
even unlawful and unconstitutional. Matter of V-T-S-, 
21 I. & N. Dec. 792, 798 (BIA 1997) (quoting Fatin 
v. INS, 12 F.3d 1233 (3rd Cir. 1993)). Nor do few 
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isolated incidents of harassment or intimidation rise 
to the level of persecution. Sepulveda v. U.S. Att’y 
Gen., 401 F. 3d 1226, 1231 (11th Cir. 2005). Although 
verbal harassment and intimidation alone are not 
persecution, when considered cumulatively with other 
threats and attacks over a period of time they may 
amount to a finding of past persecution. See Mejia v. 
U.S. Att’y Gen., 498 F.3d 1253, 1255-1257 (11th Cir. 
2007). A Respondent must show that these threats 
are accompanied by physical punishment, infliction of 
harm, or serious deprivation of liberty. Gonzalez, 212 
F.3d at 1355. 

 Here, Respondent claims fear of harm because of 
past persecution based on an actual or an imputed 
political opinion; however, nothing in Respondent’s 
testimony or evidence presented indicates that he 
was persecuted in Mexico on account of an actual or 
imputed political opinion. The only evidence of perse-
cution cited by Respondent relates to the treatment 
of his family members from the time his status 
as a criminal informant was released through the 
media in November, 2008. Respondent’s wife submit-
ted an affidavit discussing her experience after her 
husband’s arrest, during his cooperation with author-
ities, and with the subsequent exposure of his iden-
tity as a criminal informant. See Exh. 9, Tab D.12 

 
 12 As noted at Respondent’s individual merit’s hearing, 
because Respondent’s wife was not present at the hearing for 
cross-examination by the Department, the court will accord her 
affidavit minimal weight. The court would also note that Re-
spondent’s sealed plea documents indicate that Respondent and 

(Continued on following page) 
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Respondent’s wife claims she began to worry about 
her family’s safety because several of her colleagues 
at work had become more insistent in asking about 
her husband. Id. She also stated one coworker, “El 
Guacho,” asked her sometime between August and 
September, 2008 if it was true that her husband was 
detained and cooperating with U.S. officials. She 
stated she made the decision to take her son out of 
school due to concerns for his safety following the 
publication of newspaper articles in October, 2008 
that reported an informant was cooperating with the 
U.S. government. She stated that after her husband 
was identified in the media by name in November, 
2008, her coworkers began to refer to her as an 
“undesirable and dangerous person.” Id. She claimed 
that her coworkers warned each other that “interac-
tion with [her] would lead to serious harm or death.” 
Id. She explained she made the decision to resign 
from AFT because many of her coworkers had been 
detained or investigated as a result of the operation 
sparked by her husband’s testimony. Respondent’s 
wife claimed her mother received two or three phone 
calls from someone with an unfamiliar voice asking if 
Respondent’s wife or Respondent’s son was home. She 
also claimed Respondent’s mother received two or 
three calls from an unidentified individual purporting 
to be an official with the U.S. Embassy. Respondent’s 
wife did not claim she was the target of any direct 

 
his wife were separated from 2005 until June 30, 2008 – a fact 
curiously omitted from Respondent’s wife’s affidavit. See Exh, 
11, Tab 26. 
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threats or physical persecution from the time her 
husband was identified in the media in November, 
2008 until she left Mexico for the United States on 
February 19, 2009. Id. 

 The court finds that these events are at most 
isolated incidents of harassment and, even taken 
cumulatively, do not rise to the level of past persecu-
tion. See Sepulveda, 401 F. 3d at 1231; see also 
Barreto-Claro v. U.S. Att’y Gen., 275 F.3d 1334, 1340 
(11th Cir. 2001) (holding employment discrimination 
in Cuba when person fell out of favor with Com-
munist Party that stops short of depriving an indi-
vidual of a means of earning a living does not 
constitute persecution); compare Mejia v. U.S. Att’y 
Gen., 498 F.3d at 1255-1257 (finding past persecution 
where petitioner experienced “threats and attempted 
attacks over an eighteen-month period, which culmi-
nated when [the petitioner was] stopped on a road-
way by three armed members, who threatened [him] 
at gunpoint, threw him to the ground, and smashed 
him in the face with the butt of a rifle, breaking his 
nose.”); with Djonda v. U.S. Att’y. Gen., 514 F.3d 1168 
(11th Cir. 2008) (holding that no persecution existed 
where an alien was detained for 36 hours by pro-
government forces and beaten with a belt and kicked, 
but the incident had not resulted in any broken bones 
but only “scratches and bruises”). 
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c. Future Persecution 

 Because Respondent has not established that he 
suffered past persecution, he is not entitled to the 
presumption that he has a well-founded fear of future 
persecution in Mexico. See 8 C.F.R. § 1208.13(b)(1). 
Here, Respondent testified credibly that he fears 
persecution in Mexico and thus has established a 
well-founded fear of harm. See Acosta 19 I. & N. 
Dec. at 221.13 The court assumes, arguendo, that 
Respondent has met the threshold for establishing a 
well-founded fear of harm; however, “aliens fearing 
retribution over purely personal matters or those 
fleeing general conditions of violence and upheaval in 
their native countries” generally will not qualify for 
asylum unless they can demonstrate that the harm 
they suffered was on account of race, religion, nation-
ality, membership in a particular social group, or 
political opinion. See Matter of Maldonado-Cruz, 

 
 13 During the individual merits hearing on May 18, 2011, 
Respondent withdrew his claim of fear of persecution on account 
of being a member of a particular social group. Even though 
Respondent withdrew this claim, the court still finds that Re-
spondent’s status as a criminal informant against drug cartels 
does not meet the threshold requirements for membership in a 
particular social group as defined by the Act. See Rincon v. U.S. 
At-Cy Gen., 446 F.3d 1190, 1199 (11th Cir.) (holding that a 
noncriminal informant who opposed drug cartels did not satisfy 
the requirements for membership in a particular social group); 
see also Matter of E-A-G-, 24 I. & N. Dec. 591, 596 (BIA 2008) 
(“treating affiliation with a criminal organization as being pro-
tected membership in a social group is inconsistent with the 
principles underlying the bars to asylum and withholding of 
removal”). 
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19 I. & N. Dec. 509, 512 (BIA 1988), see also 8 C.F.R. 
§ 208.13(a). 

 
d. Respondent Has Not Shown that 

He Will Be Persecuted on Ac-
count of an Actual or Imputed 
Political Opinion. 

 Here, Respondent claims that he will be harmed 
or killed by violent Mexican drug cartels and/or 
corrupt government officials associated with the 
cartels because of an actual or imputed political 
opinion; namely, opposition to state corruption. 

 A political opinion is an applicant’s stance on a 
particular matter that the persecutor seeks to over-
come or suppress. See Matter of Sanchez and Escobar, 
19 I. & N. Dec. 276, 284 (BIA 1985); Matter of Acosta, 
19 L & N. Dec. at 222; Matter of Diaz, 10 I. & N. Dec. 
199, 204 (BIA 1963). The applicant bears the burden 
of establishing a nexus between his political opinion 
and the persecution he fears. INA § 101(a)(42)(A); 8 
C.F.R. § 208.13(a). A nexus will be found if the appli-
cant shows that the would-be persecutors know he has 
a political opinion, or have imputed a political opinion 
to him, and would attempt to persecute him because 
of this opinion. See Najjar v. Ashcroft, 257 F.3d 1262, 
1289 (11th Cir. 2001) (recognizing that persecution on 
account of imputed political opinion can satisfy the 
refugee definition); Matter of S-P-, 21 I. & N. Dec. 486 
(BIA 1996), Because there must be some connection 
between the persecution the applicant fears and the 
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applicant’s actual or imputed individual political 
opinion, the applicant cannot establish a nexus by 
merely establishing that the persecutors had “politi-
cal motives.” See I.N.S. v. Elias-Zacarias, 502 U.S. 
478, 482 (1992). Though the applicant is not required 
nor expected to provide definitive proof of his perse-
cutors’ motives, he must provide some direct or cir-
cumstantial evidence of motive. See id. at 483. 

 The Board has held that opposition to state 
corruption, in some instances, may constitute the 
expression of political opinion or give a persecutor a 
reason to impute such an opinion to an alien. Matter 
of N-M-, 25 I. & N. Dec. 526, 528 (BIA 2011), For 
claims arising under the REAL ID Act of 2005, Divi-
sion B of Pub. L. No. 109-13, 119 Stat. 302, an alien 
must demonstrate that his or her political opinion 
was or will be “at least one central reason” for the 
persecution to establish eligibility for relief.14 Id. at 
531. The Board has determined that “a showing of 
retaliatory harm for exposing acts of corruption, 
coupled with evidence that the corruption is in some 
way linked to a political system,” is insufficient to 
meet the “one central reason” threshold established 
by the REAL ID Act. Id. at 532. Therefore, an 
alien must persuade the immigration judge “not just 
that the alleged persecutor was motivated in some 

 
 14 Respondent’s application for asylum was filed after May 
11, 2005; thus, the Immigration and Nationality Act, as amended 
by the Real ID Act of 2005, Pub. L. No. 109-13, 119 Stat. 231 
(2005), governs this case. 
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measure by the alien’s actual or imputed political 
belief, but that the protected trait was ‘one central 
reason’ for the persecution.” Id. In making the nexus 
determination, the Board has stipulated that an 
immigration judge should consider (1) whether and to 
what extent the alien engaged in activities that could 
be perceived as expressions of anticorruption beliefs, 
(2) any direct or circumstantial evidence that the 
persecutor was motivated by the alien’s actual or 
perceived anticorruption beliefs, and (3) any evidence 
regarding the pervasiveness of corruption within the 
governing regime. Id. at 532-33. 

 Respondent’s claim at its core is that his substan-
tial cooperation with U.S. and Mexican authorities 
during “Operation Cleanup” is an expression of an 
anticorruption political opinion. Respondent fears 
reprisal and persecution stemming from these whis-
tleblowing activities. The court is not persuaded by 
Respondent’s argument. Respondent’s testimony and 
the factual circumstances surrounding Respondent’s 
arrest and subsequent cooperation do not support a 
conclusion that Respondent’s actions are or would be 
perceived as an expression of a political opinion that 
would meet the “one central reason” threshold merit-
ing protection under the Act. 

 First, the court must analyze whether and to 
what extent Respondent engaged in activities that 
could be perceived as expressions of anticorruption 
beliefs. Id. at 532. The Board has stated “classic 
political activities such as founding or being active 
in a political party that opposes state corruption, 
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attending or speaking in political rallies on the issue 
of eradicating state corruption or writing or distrib-
uting political materials criticizing state corruption 
would likely constitute the expression of political 
opinion or may lead a persecutor to impute such an 
opinion to an alien.” Id. at 528. The Board has held 
that in certain circumstances “whistleblowing” activi-
ties could possibly constitute the expression of a 
political opinion. Id. However, the Board has cau-
tioned immigration judges to be mindful of the fact 
that an alien may be motivated to engage in “whistle-
blowing” activities for reasons other than a genuine 
concern for the practices of good government. Id. at 
n.1. 

 Here, the facts reveal that Respondent engaged 
in a sustained and prolonged complicity with corrupt 
activities during the period which he was employed in 
law enforcement in Mexico for the U.S. and Mexican 
governments (2003-2008). As early as 2003, Respon-
dent witnessed Mr. Lopez receiving payments from 
and collaborating with cartels. From 2004 to 2007, 
Respondent became aware of other government offi-
cials’ connections to drug cartels, such as the connec-
tion between the cartels and Mr. Vargas, the former 
head of INTERPOL-Mexico. Respondent himself 
transported at least $2,000 from Mr. Lopez to Vargas 
with the knowledge that the money was tied to car-
tels.15 Respondent also admits that he never took any 

 
 15 The court reiterates its concern that Respondent was not 
forthcoming in his individual merit’s hearing regarding how 

(Continued on following page) 
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action to expose or eradicate state corruption until he 
was facing criminal prosecution for charges of Bribery 
and Obstruction of Justice in late 2008. Respondent 
also failed to acknowledge any of this information 
during his background investigation for his job at the 
U.S. Embassy. The court accords great weight to the 
fact that at the time Respondent was arrested he was 
not coming to the United States to expose corruption 
in the Mexican government; he was coming to the 
United States for training on an FBI database that 
would give him greater access to a substantially 
higher amount of sensitive information – a purpose 
wholly divorced of a concern for the practices of good 
government in his country. 

 Beyond this, the evidence in the record reveals 
that one of impetuses underlying Respondent’s coop-
eration with U.S. and Mexican authorities was the 
weighty sense of remorse Respondent felt for his 
illegal actions. While the court commends Respon-
dent for taking responsibility for his actions, the court 
finds remorse is not and should not be construed as 
an expression of a political opinion.16 The court notes 

 
many times he transported money for the drug cartels. Respon-
dent’s own documentary submissions attest to the fact that 
Respondent was involved in the transport of drug-money on at 
least two occasions; a fact in direct contradiction to Respondent’s 
testimony that he only engaged in the transport of drug-money 
on one occasion. See Exh. 9, Tab S. 
 16 The court notes that Respondent’s remorse did not seem 
to be of an enduring nature. Respondent testified that he felt 
remorse after his initial meeting with Mr. Nineteen which led 

(Continued on following page) 
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guilt and remorse are common compunctions felt by 
those involved in criminal activity, especially when 
those persons are in positions of public trust and 
confidence, but such common compunctions do not 
support the finding that Respondent possessed an 
anticorruption political opinion. 

 Additionally, Respondent admitted that he was 
unsure if he would have cooperated with U.S and 
Mexican authorities to the extent that he did without 
being assured of his family’s safety. The concern for 
the safety of Respondent’s family is completely un-
derstandable in light of the dire circumstances, but 
the court finds that concern for the safety of one’s 
family is not and should not be construed as an 
expression of a political opinion. 

 Respondent also acknowledged in his Plea Collo-
quy that his cooperation with the government was 
conditioned on an assurance that he would receive a 
reduced sentence and not be prosecuted for additional 
crimes for which he could have been prosecuted. 
See Exh. 11, Tab 27. At the time of the plea agree-
ment, Respondent was facing a maximum sentence 
of 15 years’ imprisonment and a $250,000 fine for 
the charge of bribery and a maximum sentence of 
10 years’ imprisonment and a $250,000 fine for the 

 
him to throw the cell phone he was given in the trash. After this 
initial period of remorse, Respondent resumed illegal activities 
with Mr. Lopez and Mr. Nineteen, rather than report his unlaw-
ful activities to his superiors or Mexican authorities 
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charge of obstruction of justice. Id. As a result of the 
plea agreement, Respondent received a 24-month sen-
tence and was required to pay a $200 fee for special 
assessment. Id.17 Thus, it would seem that significant 
advantage gained by Respondent’s cooperation, in the 
form of a lighter sentence, belies Respondent’s asser-
tions that he was motivated by his anticorruption 
political opinion when he made the decision to 
blow the whistle on corrupt Mexican officials during 
“Operation Cleanup.” 

 Accordingly, the court finds that Respondent’s 
actions after his arrest were largely nonpolitical, in 
that he was motivated by feelings of remorse; concern 
for his personal safety and that of his family; and a 
desire to receive a lighter sentence for his criminal 
activities. See generally Marku v. Ashcroft, 380 F.3d 
982, 987 (6th Cir. 2004) (finding no political opinion 
where the alien testified that she refused to doctor 
balance sheets because she was afraid of going to 
jail); Zhang v. Gonzales, 426 F.3d at 548 (recognizing 
that where an asylum applicant opposes government 
extortion, he will often stand to gain financially from 
the challenge and this does not support the finding 
that the applicant possesses a bona-fide political 

 
 17 The court acknowledges the judge in Respondent’s 
criminal case considered Respondent’s future detention in 
immigration proceedings as a factor in reducing the Respon-
dent’s period of confinement. See Exh. 11, Tab 28. However, the 
plea colloquy does not reveal exactly how much Respondent’s 
sentence was truncated to account for the period in immigration 
detention. 
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opinion). While the court does not fault Respondent in 
this regard, it must conclude that Respondent’s coop-
eration was not driven by genuine concern for the 
practices of good government and, therefore, does not 
constitute the expression of a political opinion or a 
behavior that would likely cause a political opinion to 
be imputed to him. 

 While Respondent has not offered substantial 
evidence that the potential harm he may face if 
removed to Mexico would be on account of an actual 
political opinion, whistleblowing activities may still 
form the basis for a persecutor to impute a political 
opinion to an alien. Matter of N-M-, 25 I. & N. Dec. at 
529 n.2. In determining the motives of persecutors, 
the court must consider any direct or circumstantial 
evidence that a persecutor may be motivated by 
Respondent’s perceived anticorruption beliefs. Id. at 
532. It appears to the court that Respondent has 
testified to three instances that could be viewed by 
potential persecutors as expressions of anticorruption 
beliefs or opposition to corruption: 1) Respondent’s 
decision to leave the job Mr. Lopez obtained for him 
at AFT; 2) Respondent’s declaration to Mr. Nineteen 
that he would no longer take part in illegal activities; 
and 3) Respondent’s decision to cooperate with U.S. 
and Mexican authorities following his arrest.18 

 
 18 The court does not concede that these instances in isola-
tion or in the aggregate, constitute expressions of an anticorrup-
tion political opinion; however, the court believes the absence of 

(Continued on following page) 



App. 119 

 The first instance that could be construed as 
opposition to state corruption was his decision to 
leave the job at AFI that Mr. Lopez had obtained for 
him. Respondent testified that he left the job in 
September of 2007 to take a job at the U.S. Embassy 
that he secured through his own efforts. Once Re-
spondent left the position that Mr. Lopez obtained for 
him, he did not face persecution for defecting the 
position that Mr. Lopez referred to as his “retirement 
plan.” In fact, Respondent testified that his relation-
ship with Mr. Lopez merely cooled as a result of his 
decision to leave AFL The court finds it significant 
that Respondent’s testimony regarding his initial, 
while limited, opposition to corrupt efforts was not 
met with the brutal consequences that he now fears. 
Furthermore, Respondent sought out Mr. Lopez at a 
wedding and essentially began to offer information 
about Mr. Petties on his own accord. Respondent’s 
testimony not only indicates his decision to defy Mr. 
Lopez was not met with persecution, it evinces his 
voluntarily reentry into the world of corruption after 
being presented with an opportunity to cease his 
involvement.19 

 
reprisal for Respondent’s opposition to governmental corruption 
is relevant to the motives of potential persecutors. 
 19 The court notes that at no time during his short departure 
from the world of corruption or during his background investiga-
tion for employment with the U.S. Embassy did Respondent 
reveal his connections to or extensive knowledge of corruption in 
the Mexican government to his superiors or Mexican authorities. 
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 The second instance that could be construed as 
opposition to state corruption occurred during a meet-
ing with Mr. Nineteen in June of 2008.20 Respondent 
testified that during the meeting he informed Mr. 
Nineteen that he would no longer be able to provide 
assistance or information for illegal purposes. After 
the meeting, Respondent also told Mr. Lopez that he 
would no longer take part in illegal activities and 
gave him the cell phone that he had been given by 
Mr. Nineteen during the meeting earlier that day. 
Respondent remained in the country working for the 
U.S. Embassy for at least fifteen days after this 
meeting without incident. 

 The third instance that could be construed as 
opposition to state corruption, and the action on 
which Respondent relies most heavily, is his decision 
to cooperate with U.S. and Mexican officials during 
“Operation Cleanup.” The court finds that this action 
of the Respondent is the most notable and presents 
the greatest possibility that an anticorruption politi-
cal opinion could be imputed to him because he spoke 
out against 45 officials in the Mexican government 
who were eventually prosecuted for their actions. The 
court acknowledges Respondent’s actions may expose 
him to the potential for harm. The evidence reveals 

 
 20 The court notes that Respondent had previously discard-
ed a cell phone from Mr. Nineteen in January 2008 because he 
felt remorse and knew that his actions with Mr. Nineteen were 
wrong. However, Respondent did not communicate this to Mr. 
Nineteen or anyone else at that time. 
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that people who speak out against the cartels are 
killed, and Respondent’s status as a criminal inform-
ant was leaked in the newspapers. See generally Exh. 
9. However, in light of Respondent’s testimony and 
the factual circumstances surrounding Respondent’s 
whistleblowing activities, the court finds that the 
persecution Respondent may encounter will not be on 
account of a political opinion, but rather his decision 
to become a criminal informant in opposition to the 
drug cartels with which he once associated. Respon-
dent’s Expert Witness, Dr. Bagley, testified that he 
“expected [Respondent] would have a very short life if 
he were returned to Mexico because reprisals are in 
the best interest of the cartels . . . who must go out of 
their way to make it look like they are in control.” Dr. 
Bagley’s testimony indicates Respondent’s potential 
persecutors will be motivated by vengeance and not 
politics. He also indicated that drug cartels operate a 
billion-dollar industry and use indiscriminate acts of 
violence to ensure the profitability of the business. It 
is undisputed that Respondent’s whistleblowing 
activities removed 45 corrupt officials from power 
whose governmental positions provided a central link 
to the profitability of the drug cartels criminal enter-
prises. According to Respondent, the information he 
and other corrupt government officials sold to the 
cartels allowed the cartels to smuggle and distribute 
drugs without government interference. Because drug 
cartels’ employ the indiscriminate use of violence to 
protect their profitable enterprise and will certainly 
view Respondent’s whistleblowing activities as oppo-
sition to their profitability, the court does not find 
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that Respondent’s professed anticorruption beliefs 
would be “one central reason” for any persecution he 
might face at the hands of the drug cartels. Id. at 532. 
See also Matter of C-T-L-, 25 I&N Dec. 341, 349 (BIA 
2010) (holding that the alien had not established a 
nexus where police officers threatened him, not 
because of a protected ground, but because “he had 
interfered with their private money-making scheme”); 
Zhang v. Gonzales, 426 F.3d at 548 (recognizing that 
corrupt officials may well be motivated “by a pecuni-
ary desire to shield their activities from detection”). 

 The court must also consider any evidence re-
garding the pervasiveness of corruption within the 
governing regime. Matter of N-M-, 25 I. & N. Dec. at 
533. Where the alien threatens to expose the corrupt 
acts of rogue officials acting without the support of 
the governing regime, it seems less likely that the 
act would be perceived as politically motivated or 
politically threatening. However, if corruption is en-
trenched in the ruling party, a challenge to the 
corrupt practices of this party may be more likely to 
represent a challenge to the political position of the 
ruling party, and not just the financial standing or 
reputation of a small group of corrupt officials. See id. 
at 533 (citing Castro v. Holder, 597 F.3d 93, 104 (2d 
Cir. 2010) (stating that evidence of pervasive corrup-
tion, including direct ties between corrupt elements 
and the president of Guatemala, made it likely that 
the alien’s whistleblowing actions would be perceived 
to reflect political opposition to the governing re-
gime); Desir v. Ilchert, 840 F.2d 723, 724-25, 727 (9th 
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Cir. 1988) (stating that evidence that the Macoutes 
political system was a “kleptocracy” founded on extor-
tion made it likely that refusal to accede to extortion 
would be seen as politically subversive, particularly 
where the alien presented evidence that he regularly 
met in small groups to discuss his opposition to these 
practices)). Whether the governing regime, and not 
just the corrupt individuals, retaliates against an 
alien for expressing anticorruption beliefs is relevant 
to this inquiry. Id. (citing Baghdasaryan v. Holder, 
592 F.3d at 1026 (noting that, in response to publiciz-
ing an extortion scheme, the alien was mistreated by 
a variety of governmental officials acting under color 
of law, including the militia, National Security forces, 
and the tax authority); Fedunyak v. Gonzales, 477 
F.3d at 1128-29 (noting that when the alien reported 
extortion by low-level officials to the mayor and 
Supreme Soviet Deputy, these higher authorities 
threatened the alien rather than investigating the 
corruption)). 

 Here, it is largely undisputed that the Mexican 
government currently faces a very serious problem 
with officials succumbing to corruption at the hands 
of drug cartels. However, Dr. Bagley testified the 
Calderon government is taking significant steps to 
root out corrupt officials at all levels of government. 
Respondent’s cooperation with U.S. and Mexican 
officials has bolstered this effort and lead to the 
arrest of at least 45 corrupt officials during “Opera-
tion Cleanup.” The Board has stated that exposing 
the corrupt acts of rogue officials acting without the 
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support of the governing regime is unlikely to be 
perceived as politically motivated. Id. The court finds 
the Mexican government is taking significant steps to 
fight corruption in its ranks. Thus, any opposition or 
challenge to corrupt practices in Mexico must be 
viewed as a challenge to the financial standing or 
reputation of a limited group of corrupt officials, not 
the governing regime as a whole. 

 Weighing all of the evidence in the record, the 
court concludes that Respondent has failed to meet 
the “one central reason” threshold to establish a 
nexus between the persecution he fears and his 
actual or imputed anticorruption political opinion. 
Therefore, Respondent is statutorily ineligible for 
withholding of removal. 

 
3. Convention Against Torture 

 Even though Respondent has been convicted of a 
particularly serious crime, he may still be eligible for 
deferral of removal under the Convention Against 
Torture (CAT). See 8 C.F.R. § 1208.17(a). To be eligi-
ble for deferral of removal under CAT, Respondent 
must show that it is “more likely than not” that he 
will be tortured if removed to Mexico. See 8 C.F.R. 
§ 1208.16(c)(2); see Najjar v. Ashcroft, 257 F.3d 1262, 
1303 (11th Cir. 2001). Torture is defined as the inten-
tional infliction of severe pain or suffering upon a 
person to obtain a confession, punish him, intimidate 
or coerce him, or for any reason based on discrimina-
tion of any kind. 8 C.F.R. § 1208.18(a)(1). Torture does 
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not include pain or suffering arising only from, inher-
ent in, or incidental to lawful sanctions. 8 C.F.R. 
§ 1208.18(a)(3). 

 The burden of proof for deferral of removal under 
CAT is higher than the burden for asylum. Najjar, 
257 F.3d at 1303. Respondent is not required to 
demonstrate he would be tortured on account of a 
particular belief or immutable characteristic. See Mat-
ter of G-A-, 23 I&N Dec. 366 (BIA 2002). Respondent, 
however, must show that it is more likely than not 
that he will be singled out for torture by a public 
official acting in his official capacity or at the instiga-
tion or with the acquiescence of such an official. 
See id; Matter of Y-L, 23 I&N Dec. 270; see Matter of 
J-E-, 23 I&N Dec. 291, 303 (BIA 2002); 8 C.F.R. 
§ 1208.18(0(1). 

 This court finds that Respondent is not eligible 
for CAT protection because he has failed to establish 
that it is more likely than not that he would be tor-
tured if he were returned to Mexico. See 8 C.F.R. 
§ 1208.16(c)(2); see Najjar, 257 F.3d at 1303. Respon-
dent fears that he will be tortured in Mexico by 
violent Mexican drug cartels and/or corrupt govern-
ment officials associated with the cartels for his 
whistle blowing activities. He alleges that the Mexi-
can government has been corrupted by the drug 
cartels and that they will acquiesce to his torture and 
murder. Respondent testified that the cartels and 
corrupt government officials have learned that he 
testified against them through a series of newspaper 
articles that revealed his identity and that he was the 
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confidential informant “Felipe” whose testimony 
inspired “Operation Cleanup,” which led to the arrest 
of at least 45 corrupt Mexican government officials. 
See Exh. 9, Tabs G-Z, 1-24. 

 Respondent has not met his burden to show that 
it is more likely than not that he will be tortured if he 
is returned to Mexico by Mexican drug cartels or 
corrupt government officials. Respondent has not 
received any direct threats from members of the drug 
cartels or government officials. As mentioned above, 
the incidents that Respondent has interpreted as 
threats were second-hand warnings given to his wife 
by coworkers that her life that she was a dangerous 
and undesirable person because of Respondent’s 
whistleblowing activities. Respondent’s wife does not 
claim she was the target of any direct threats or 
physical persecution from the time her husband was 
identified in the media in November of 2008 until she 
left Mexico for the United States on February 19, 
2009. The fear of torture is further undermined by 
the fact that during the six months that followed the 
release of Respondent’s identity as the confidential 
informant behind “Operation Cleanup,” Respondent’s 
wife continued to peacefully work in AFT, the gov-
ernment agency containing the majority of the cor-
rupt officials that Respondent blew the whistle on. 

 Even if Respondent could show that he would be 
tortured or killed by the drug cartels or corrupt 
government officials, Respondent has not met his 
burden to show that he will be tortured with the 
consent and acquiescence of the Mexican government. 
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Acquiescence of a public official requires that the 
official have awareness of the activity constituting 
torture prior to its commission and thereafter breach 
his or her legal responsibility to intervene to prevent 
such activity. 8 C.F.R. § 1208,18(a)(7). The court fully 
acknowledges that Respondent has witnessed first-
hand the corruption of high-level officials in the 
Mexican government who succumbed to the powerful 
influence of drug cartels. Respondent’s numerous 
documentary submissions and in-court testimony 
weave a tale of widespread corruption in many gov-
ernment institutions thought to be impervious to the 
kind of corruption that has plagued public officials at 
the local and municipal levels of the Mexican gov-
ernment. See Exh. 9. However, Respondent testified 
that the only officials who know of his status as an 
informant, and the only officials who would presuma-
bly want revenge for Respondent’s whistleblowing 
activities, are those rogue government officials who 
he spoke out against as a condition of his plea agree-
ment. Although these individual members were 
cooperating with the cartels that Respondent fears, 
Respondent’s cooperation with Mexican and U.S, 
officials enabled the Mexican government to take 
significant steps to remove these officials from power 
and prosecute them for their crimes. See id, at Tabs 
G-Z, 1-24 (collectively discussing the disciplinary 
action and imminent prosecution of all those corrupt 
government officials implicated by “Operation Clean-
up”). Thus, Respondent’s own cooperation and the 
efforts of Mexican authorities acting on the valuable 
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information provided by Respondent undercuts gov-
ernment acquiescence. 

 There is also no evidence to suggest that torture 
with the consent or acquiescence of public officials is 
a uniform policy or practice within Mexico. The State 
Department reports that the law of Mexico prohibits 
torture and other cruel, inhuman, or degrading 
treatment or punishment, and the Mexican govern-
ment has taken significant measures to uphold the 
integrity of these provisions. See Exh. 10, Tab E. 
Specifically, the Mexican government has taken steps 
to implement preventive measures against the prac-
tice of torture, including applying, at the federal 
level, the Istanbul Protocol, which contains guidance 
on investigating, and documenting torture and other 
abuses21 Respondent’s numerous documentary sub-
missions also detail how the Mexican government is 
actively engaged in a “war” with the drug cartels. 
President Calderon has sent 45,000 troops to fight 
the cartels. See Exh. 9, Tabs 1, 6. Dr. Bagley testified 
President Calderon has also dissolved AFT and recon-
stituted a better-trained and better-funded Federal 
Preventative Police. See id. at Tab 6 (“The govern-
ment is attempting to vet and retrain 450,000 officers 
most at the state and municipal levels, employing 
lie detectors, drug tests, psychological profiling and 

 
 21 According to the Mexican Attorney General’s Office, 12 of 
the country’s 31 states have passed laws to implement the 
protocol and established consultant and evaluation offices. See 
Exh. 6, Tab C. 
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financial reviews to weed out corruption and incom-
petence.) In addition, the Mexican government con-
tinues to work closely with the U.S. government 
through the Merida Initiative.22 

 All of the evidence submitted by Respondent 
attests to the fact that although individual members 
of the government may be corrupted by the cartels, 
the Mexican government has taken significant steps 
to remove these officials from power, prosecute them 
for their crimes, and remove the blight of the power-
ful influence of drug cartels on Mexican society. See, 
e.g., Exh. 5, Tab X. The Eleventh Circuit has held 
that a government does not acquiesce to torture when 
it actively, although not entirely successfully, combats 
the activities of a non-state actor. Reyes-Sanchez v. 
U.S. Att’y Gen., 369 F.3d 1239, 1243 (11th Cir. 2004). 
Although the Mexican government has not been 
entirely successful, it has taken significant measures 
to combat the drug cartels operating in Mexico and 

 
 22 Respondent’s expert, Dr. Bagley, testified that the “Meri-
da Initiative” marks a security cooperation between the United 
States and the government of Mexico and the countries of 
Central America, with the declared aim of combating the threats 
of drug trafficking, transnational organized crime, and money 
laundering. The assistance includes training, equipment and 
intelligence. Dr Bagley added that Mexican President Felipe 
Calderon’s willingness to work with the United States is unprec-
edented on issues of security, crime and drugs, so the United 
States Congress passed legislation in late June 2008 to provide 
Mexico with $400 million and Central American countries with 
$65 million that year for the Merida Initiative. See also Exh. 9, 
Tab K. 
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their powerful influence over public officials. Thus, 
Respondent cannot show that Mexican officials would 
acquiesce to his torture while acting in their official 
capacity. See id.; see also Matter of Y-L-, 23 I&N Dec. 
270; Matter of J-E-, 23 I. & N. Dec. 291, 303 (BIA 
2002); 8 C.F.R. § 1208.18(a)(1). 

 
IV. CONCLUSION 

 For the reasons set forth above, Respondent’s 
application for asylum, withholding of removal under 
section 241(b)(3) of the Act, and withholding of re-
moval under the Convention Against Torture is 
denied. 

 Accordingly, the court enters the following orders: 

 
ORDERS OF THE IMMIGRATION JUDGE 

IT IS HEREBY ORDERED that the Respondent’s 
applications for asylum, withholding of removal 
under Section 241(b)(3) of the Act, and withholding of 
removal under the Convention against Torture, 
Section 1208.16 of Title 8 of the Code of Federal 
Regulations are DENIED. 

IT IS HEREBY FURTHER ORDERED that Re-
spondent’s request for voluntary departure be DE-
NIED, because as an aggravated felon he is 
statutorily ineligible for such relief. 

IT IS HEREBY FURTHER ORDERED that the 
Respondent be removed from the Untied [sic] States 
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to MEXICO on the charges contained in the Notice to 
Appear. 

 DATED this 7th day of July, 2011 

 /s/ S. Arrington 
  Honorable Saundra Arrington

United States Immigration Judge
Lumpkin, Georgia 

 
Appeal Due 8/8/2011 

   July 7, 2011 
   /s/ S. Arrington 

 


