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(1) 

In The  

 
 

 
No. 13-278 

 
ROBERT W. STOCKER II AND LAUREL A. STOCKER, 

Petitioners, 
 

v. 
 

UNITED STATES OF AMERICA. 

 
ON PETITION FOR A WRIT OF CERTIORARI 

TO THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 
REPLY BRIEF FOR THE PETITIONERS 

 
The Solicitor General admits that the circuits are 

in recurring conflict over how taxpayers can prove 
the timely filing of tax refund claims (BIO 8), 
including over “whether extrinsic evidence is 
admissible to establish the postmark date for 
purposes of [25 U.S.C.] Section 7502(a)(1).”  The 
Solicitor General also recognizes a split within the 
split over the types of extrinsic evidence on which 
courts have relied to find timely mailing.  BIO 14-15.  
Indeed, the conflicts have so confounded the state of 
the law that the United States has taken polarized 
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positions on Section 7502’s scope, advocating in this 
case both on appeal and in opposing rehearing en 
banc a reading of the statute that the Solicitor 
General now confesses was “incorrect.”  Compare BIO 
8, 14, with U.S. C.A. Br. 40-48, and U.S. Reh’g En 
Banc Opp. 4.  The Solicitor General further 
acknowledges that the Sixth Circuit’s decision is as 
wrong as the government’s arguments were.  BIO 8.   

The Solicitor General nonetheless says that 
certiorari should be denied because he deems the 
testimony of IRS clerks to be more “persuasive” than 
the evidence offered by taxpayers, and thus the 
government is content to weather contradictory 
circuit law on the legal question of the evidence’s 
“admissib[ility].”  BIO 22.  The government’s 
subjective assessment of evidence against it, however, 
is a feeble excuse for tolerating a national tax refund 
process that has been reduced to geographic roulette.   

Beyond that, the Solicitor General’s effort to cabin 
the circuit conflict fails because persuasiveness is 
something for factfinders to adjudge, which they can 
never do—no matter how forceful the evidence—in 
the two circuits that the Solicitor General now agrees 
have wrongly forbidden the “admissibility” (BIO 14) 
of any evidence beyond an actual postmark or return 
receipt.  

Moreover, the Solicitor General’s confidently 
categorical assumptions about outcomes if evidence 
were admitted are just that—assumptions.  And 
lousy assumptions at that, given that the IRS’s own 
regulations recognize the ability of extrinsic evidence 
of postmarking to persuade.  See 26 C.F.R. 
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§ 301.7502-1(c)(1)(iii).  Nothing in those regulations 
confines taxpayers to certain species of proof.   

The Solicitor General’s other tactic is to insist 
(BIO 9, 13-14) that the conflict over how timely filing 
can be proved comprises two sub-conflicts:  one seven-
circuit conflict over use of the common-law mailbox 
rule and another five-circuit conflict on the nature of 
the extrinsic evidence allowed to prove a taxpayer’s 
claims.  That the circuit conflict is so multi-layered, 
however, makes certiorari more urgent, not less.  
Beyond that, the Solicitor General’s divide-and-
conquer approach overlooks that, at bottom, both 
components of the circuit-court debate ask the same 
question:  can the timeliness of a refund claim be 
proved by anything other than the actual postmarked 
envelope or receipt—whether that proof comes in the 
form of common-law mailbox presumptions, common-
law evidentiary inferences, or extrinsic forms of 
evidence.  The Solicitor General fully agrees that the 
answer to that recurring question varies materially 
by circuit.   

Finally, those diverse legal rules need to be 
reconciled by this Court because right now outcomes, 
including in this case, turn entirely on geography.  
Petitioners’ extrinsic evidence is essentially identical 
to that credited by the Third, Ninth, and Tenth 
Circuits to prove timely filing.  Only this Court’s 
review can protect the “significant governmental and 
public interest in the uniform administration of 
federal tax *** laws.”  U.S. Gov’t Cert. Resp. 14, Hall 
v. United States, 10-875 (acquiescing to certiorari 
petition despite “modest” financial impact);  see 
Amicus Br. of the Center for the Fair Administration 
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of Taxes, 5 (“CFAT Br.”) (“[D]isparate treatment of 
similarly situated taxpayers, based only on the 
[taxpayer’s] residence *** or *** the forum in which 
*** litigation is brought, is anathema to the fair 
administration of the tax laws.”) 

A. THE GOVERNMENT AGREES THAT THE 
CIRCUITS ARE IN CONFLICT; THE 
UNITED STATES HAS TAKEN 
CONTRADICTORY POSITIONS; AND THE 
DECISION BELOW IS WRONG. 

The Solicitor General openly acknowledges that 
the Sixth Circuit’s decision cements an intractable, 
inter-circuit conflict over whether Section 7502’s 
exceptions to the physical delivery rule are “exclusive 
and complete.”  BIO 9-10.  Compare Pet. App. 12a-
13a; Maine Med. Ctr. v. United States, 675 F.3d 110, 
116 (1st Cir. 2012), Deutsch v. Commissioner, 599 
F.2d 44 (2d Cir. 1979), & Miller v. United States, 784 
F.2d 728 (6th Cir. 1986), with Philadelphia Marine 
Trade Ass’n—Int’l Longshoremen’s Ass’n Pension 
Fund v. Commissioner, 523 F.3d 140, 150 (3d Cir. 
2008), Estate of Wood v. Commissioner, 909 F.2d 
1155, 1160-1161 (8th Cir. 1990), Lewis v. United 
States, 144 F.3d 1220, 1223 (9th Cir. 1998), 
& Sorrentino v. IRS, 383 F.3d 1187, 1193 (10th Cir. 
2004) (Baldock, J.); id. at 1196 (Hartz, J., concurring 
in the judgment). 

Moreover, the Solicitor General does not deny that 
decisions of the United States Tax Court now flip-flop 
on this issue.  While the Tax Court agrees with 
petitioners (and now the Solicitor General) that the 
Sixth Circuit’s law is wrong, it is compelled by 
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adverse circuit precedent in eleven States to give 
taxpayers in those jurisdictions different answers 
and deny their claims as untimely.  See Pet. 19-20 
(citing cases).  As a result, taxpayers in neighboring 
States who mail documents to the exact same IRS 
processing center can face diametrically opposite 
outcomes solely because of the circuit conflict.  See id. 
22-23 & n.5.  The Solicitor General, in fact, 
acknowledges (BIO 8) that it was only the geographic 
happenstance that petitioners live in Michigan rather 
than Pennsylvania that subjected them to a different 
and outcome-determinative set of jurisdictional and 
evidentiary rules.   

The Solicitor General also openly admits that the 
Sixth Circuit decision is wrong because “extrinsic or 
circumstantial evidence is not categorically 
inadmissible” to show timely delivery under Section 
7502.  BIO 8.   

Worse still, the United States has been caught up 
in the law’s confusing contradictions.  The 
government confesses that it was wrong to “urge[]” 
the Sixth Circuit to hew to its “erroneous evidentiary 
rule.”  BIO 16, 18.  While the Solicitor General tries 
to chalk that up to binding panel precedent (id. 16), 
that cannot explain the United States’ advocacy for 
the Sixth Circuit’s rule in response to petitioners’ 
petition for rehearing en banc, see Reh’g Opp. 9 
(arguing that there is “no reason for this Court to 
reconsider its well established law”).   

Given the breadth and depth of contradiction and 
error in the law, the Solicitor General identifies no 
sound reason for denying review.   
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Quite the opposite, the Solicitor General’s 
admission (BIO 16) that, outside the Sixth Circuit, 
the United States does not “typically advocate[] this 
categorical rule as the correct interpretation of 
Section 7502(a)(1),” is cold comfort.  It just begs the 
questions when the government might atypically 
take a different tack in other jurisdictions, and why 
the government did not seek to correct course en banc 
here.  See, e.g., Chandler v. Commissioner, 327 F. 
App’x 763, 764 (10th Cir. 2009) (government concedes 
jurisdiction where taxpayer produced, inter alia, 
affidavits of timely mailing).   

The Solicitor General also discusses at length the 
circuit conflict over the common-law mailbox rule, 
but then suggests that further layer of confusion in 
the law should be ignored because the common-law 
mailbox presumption does not apply in this case.  
BIO 9-13.  That misses the point.  The root cause of 
all these conflicts is contradictory circuit law 
governing whether the physical postmark or receipts 
referenced in Section 7502’s text are the “exclusive 
and complete” (BIO 9) methods of establishing a 
timely filing.  Whether the common-law mailbox rule 
applies and the type of evidence that could be used to 
satisfy its terms is both textually and logically 
intertwined with the question of whether extrinsic 
evidence can be used to prove postmarking. 

In particular, a reading of Section 7502 that 
would permit invocation of the common-law mailbox 
rule and use of extrinsic evidence to satisfy its terms 
would necessarily implicate the availability of other 
common-law modes of proving Section 7502’s 
timeliness requirement, such as spoliation inferences, 
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cf. Pet. App. 19a-23a (reviewing district court’s 
failure to draw adverse spoliation inference), or the 
“presumption of regularity” by which “courts presume 
that [government agents] have properly discharged 
their official duties,” United States v. Armstrong, 517 
U.S. 456, 464 (1996) (quotations omitted); cf. BIO 19 
(suggesting the possibility that “‘the fault for the late 
postmark date lies with a postal worker’”).  Moreover, 
the Solicitor General nowhere explains how Section 
7502 could tenably be construed to permit extrinsic 
evidence to prove compliance with an unwritten 
evidentiary presumption like the mailbox rule while 
excluding extrinsic evidence to prove Section 7502’s 
textual elements.  In other words, the common-law 
mailbox rule is but one manifestation of the broader 
circuit conflict between the courts of appeals on the 
statutory question of Section 7502’s jurisdictional 
reach.       

B. A SECOND AND RELATED SPLIT 
HEIGHTENS THE NEED FOR FURTHER 
REVIEW. 

 The Solicitor General emphasizes at length (BIO 
13-22) that the circuit conflict over the rigidity with 
which Section 7502 should be interpreted has 
fractured even more deeply into another circuit 
conflict about permissible modes of proving timely 
filing in circuits where extrinsic evidence is 
admissible.   

While some circuits like the Sixth Circuit here 
permit no evidence beyond the physical postmark or 
receipt, others “have adopted inconsistent approaches 
to the admissibility of extrinsic or circumstantial 
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evidence” to satisfy Section 7502’s timely filing rule.  
BIO 14.  But that split within a split simply 
compounds the disuniformity in the law, the 
inequities for similarly situated taxpayers, and the 
need for this Court’s review. 

In the Eighth Circuit, taxpayers may introduce 
extrinsic evidence of timely filing only if it goes to the 
actual affixing of the postmark, which is deemed 
“verifiable beyond any self-serving testimony of a 
taxpayer who claims that a document was timely 
mailed.”  Estate of Wood, 909 F.2d at 1161.  The 
Sixth Circuit below expressed sympathy for that 
approach in its alternative holding.  See Pet. App. 
18a-19a. 

As the government admits (BIO 14-15), the Third 
and Ninth Circuits take the more traditional 
approach,  “allow[ing] indirect and circumstantial 
evidence of the postmark date to satisfy Section 
7502(a)(1),” including “taxpayer testimony and 
corroborating evidence of mailing.”  BIO 15 & n.9.  
That is why the Solicitor General’s contention that no 
other circuit “has examined analogous extrinsic 
evidence and concluded that a taxpayer’s postmark 
was timely” (BIO 19) is nonsensical.  Petitioners’ 
evidence is no different than what was found to be 
sufficient in those Circuits and in the Tenth Circuit.  
See Lewis, 144 F.3d at 1223 (timeliness based 
primarily on taxpayer’s sworn evidence of timely 
mailing); Chandler, 327 F. App’x at 764 (same); 
Skolski v. Commissioner, 351 F.2d 485, 487-488 (3d 
Cir. 1965) (same).   
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It is, indeed, the very type of evidence that the 
United States itself has previously accepted as 
sufficient.  See U.S. Br. at 16-17, Chandler v. 
Commissioner, No. 08-9010 (10th Cir. filed Oct. 27, 
2008) (document “should be treated as filed on the 
date of mailing” under Section 7502(a) because of 
taxpayer’s corroborated affidavit of timely mailing).  
The layered conflicts in the law are thus making it 
hard for the government to keep its own positions 
straight.     

The Ninth Circuit’s Lewis decision is also 
squarely on point.  There, the court found that 
“credible information that [the taxpayer] had mailed 
the application on” the deadline—consisting of his 
own sworn declaration, contemporaneously received 
documents dated on the deadline, and the 
contemporaneous receipt of the state tax return—
satisfied Section 7502(a).  144 F.3d at 1223.  
Petitioners presented the same types of evidence here.  
The three cases simply cannot be reconciled.1  

The government tries to shrug off Lewis as not 
involving “a contemporaneous IRS record *** that the 
postmark date was untimely.”  BIO 20.  That does not 
work.  The government in Lewis introduced evidence 

                                            
1 Petitioners’ evidence included:  (i) the accountant’s testimony 
that the return and envelope were retrieved for timely mailing 
on October 15th; (ii) documentation that an automated postage 
meter timely stamped the envelope; (iii) proof that petitioners’ 
contemporaneously mailed state and 2006 federal returns were 
timely postmarked; and (iv) Mr. Stocker’s testimony as to the 
October 15 mailing and his habitual filing practices.  See Pet. 5-
6. 
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of “the date [the return was] stamped as ‘Received’ at 
the” processing center.  144 F.3d at 1222.  The 
problem for the government is that the court then 
concluded that was insufficient to overcome the 
taxpayer’s “earnest and credible contention.”  Id. 

Rather than present any reasoned explanation for 
delaying this Court’s review, the Solicitor General’s 
view of what is “persuasive” evidence (BIO 17, 22) 
simply picks sides in conflicting circuit court cases to 
which it was a party.  The Solicitor General nowhere 
explains why an IRS record of an untimely postmark 
should foreclose petitioners’ attempt to prove their 
case with their own evidence of a timely postmark.  
After all, “the date stamp touted by Defendants is 
just as extrinsic to Section 7502 as the evidence 
presented by Plaintiffs.”  Pet. App. 35a; see BIO 18 
(conceding that IRS notation is “extrinsic evidence”).   

The whole argument, moreover, misses the forest 
for the trees.  The weighing of competing evidence is 
for the factfinder, not the court.  Cf. Fed. R. Evid. 
401(a).  And that evenhanded weighing cannot 
happen until the admitted and entrenched circuit 
conflict over the “admissibility” (BIO 14) of evidence 
of whatever type is resolved by this Court.  The only 
question is how long the government will continue to 
have its cake and eat it too, reaping all the litigation 
and financial benefits of legal rulings that it admits 
are wrong while geographically selected taxpayers 
with legitimate tax refund claims are left empty-
handed. 
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C. THE QUESTION PRESENTED IS 
RECURRING AND OF EXCEPTIONAL 
IMPORTANCE. 

Whatever the benefit to the government of 
perpetuating multiple circuits’ application of an 
erroneous rule of law, it is inexcusably unfair to 
taxpayers who fall victim to those wrongheaded rules 
just because of where they live. 

  First, the circuit conflicts span seven different 
circuits and thirty-six states, potentially affecting the 
roughly 30 million individual tax returns filed in 
those states annually.   

Such widespread disuniformity wreaks havoc not 
only in the circuits, but in the Tax Court, which is 
bound to “set precedents for the uniform application 
of the tax law,” Tigers Eye Trading, LLC v. 
Commissioner, 138 T.C. 67, 143-144 (2012), yet must 
apply the law of the circuit to which its decisions 
would be appealable.  The deeply fractured law on 
the extent of Section 7502’s evidentiary exclusivity 
forces the Tax Court to shirk one duty in favor of 
fulfilling the other.  See Brown v. Commissioner, 74 
T.C.M. (CCH) 1449 (1997), aff’d, 181 F.3d 99 (6th Cir. 
1999) (extrinsic evidence barred under Sixth Circuit 
precedent even though the tax court had “allowed 
indirect evidence to prove that [a document] was 
mailed to the IRS” in other cases).  

Second, the Solicitor General’s reliance (BIO 21) 
on a Treasury Department regulation ostensibly 
outlawing the common-law mailbox rule, 26 C.F.R. 
§ 301.7502-1(e)(2), is wholly misplaced.  To begin 
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with, the whole argument presumes that Congress 
authorized the IRS to narrow jurisdiction over 
taxpayer claims against itself, which simply begs the 
question of Section 7502’s proper scope.  Beyond that, 
a regulation that speaks to timely delivery does 
nothing to resolve the recognized conflicts over timely 
mailing that this case presents.  See CFAT Br., 8-10 
(explaining non-applicability of 26 C.F.R. § 301.7502-
1(e)(2)).  That, in fact, is why myriad Tax Court 
decisions post-dating the regulation’s enactment have 
evaluated timeliness under Section 7502 without 
reference to the common-law mailbox rule.2  Given 
that more than 90 million paper tax returns are filed 
with the IRS each year, the discord among the courts 
of appeals will not go away, especially with the 
government urging courts to adopt the wrong law in 
cases around the Nation.  

Third, the question of timeliness under Section 
7502 affects not just tax returns, but any “return, 
claim, statement, or other document required to be 
filed” under the tax laws.  26 U.S.C. § 7502(a).  Thus, 
the conceded conflict arises not only in disputes over 
the timeliness of received returns, but in a variety of 
other contexts, such as tax court filings and appeals. 
See CFAT Br. at 6-8 (noting applicability of Section 
7502 outside of filings with the IRS).  

                                            
2  See, e.g., Gray v. Commissioner, 138 T.C. 295 (2012); 

Klingenberg v. Commissioner, 104 T.C.M. (CCH) 470 (2012); 
Herrera v. Commissioner, 104 T.C.M. (CCH) 540 (2012); 
Sullivan v. Commissioner, 104 T.C.M. (CCH) 713 (2012); Glenn 
v. Commissioner, 105 T.C.M. (CCH) 1228 (2013); Shaw v. 
Commissioner, 106 T.C.M. (CCH) 54 (2013). 
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 Finally, the government argues that petitioners 
could have avoided their predicament by using 
optional certified or registered mail procedures (BIO 
22)—an argument that essentially “elevates [certified 
or registered mail] to necessities compelled by 
[Section 7502’s] statutory language.”  Amicus Br. of 
Tax Foundation, 4; see Amicus Br. of Professors of 
Taxation at Thomas M. Cooley Law School, 11-12; 
CFAT Br. at 14.  But Petitioners did use certified 
mail, Pet App. 22a-23a, yet never received the mailed 
receipt because the IRS failed to follow its own 
procedures.  See Pet. 5; Pet. App. 61a (IRS personnel 
required to date-stamp and return certified mail 
receipts).   

In any event, that particular shoe fits the IRS, too, 
as “[t]he sure way of refuting the taxpayers’ 
contention was to produce the postmarked envelope,” 
Lewis, 144 F.3d at 1223, and yet the IRS destroyed or 
lost it—again in contravention of its own procedures.  
See Pet. App. 63a.  The government tries to deflect 
blame for these serial procedural violations by 
claiming that “it is possible that *** the fault for the 
late postmark date lies with a postal worker.”  BIO 
19 (quoting Pet. App. 22a).  But whichever United 
States employee erred, the government is sure about 
one thing:  the taxpayer loses.  This heads-the-
government-wins, tails-the-taxpayer-loses approach 
just proves that taxpayers cannot be treated 
evenhandedly until this Court resolves the circuit 
conflicts over Section 7502’s scope.       
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CONCLUSION 
For the foregoing reasons and those stated in the 

petition, the petition for a writ of certiorari should be 
granted.  
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