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INTEREST OF AMICUS CURIAE1

Amicus is a leading public venture bank that as-
sists early stage companies with pioneering technol-
ogy to enter public markets. The success of these
companies depends largely on the strength of their
intellectual property protecting their innovative
technologies, and amicus has therefore developed a
proprietary intellectual property platform that can
be used to measure the strength and market impact
of issued patents and applications filed with the
United States Patent and Trademark Office. Amicus
is particularly aware of the challenges faced by indi-
viduals and emerging companies developing innova-
tive technology and of the effects that changes in the
law governing patent protection could have on those
entities. Amicus has no personal stake in the out-
come of this case, but has an interest in advising the
Court of the practical consequences of weakening the
predictability and reliability of patent protection.

SUMMARY OF ARGUMENT

Patent law exists to encourage innovation. The
Federal Circuit’s decision below, however, frustrates
that purpose.2 By eroding the predictability of the

1 The parties have consented to the filing of this brief.
Counsel of record for all parties received notice at least ten days
prior to the due date of the intention of Amicus Curiae to file
this brief. Pursuant to Supreme Court Rule 37.6, counsel for
amicus certify that this brief was not written in whole or in any
part by counsel for any party, and that no person or entity other
than amicus and its counsel has made a monetary contribution
to the preparation and submission of this brief.

2 Amicus MDB Capital Group takes no position regarding
the validity of any claim in the asserted patents or infringe-
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bounds of patent law protection for inventions, the
decision injects additional uncertainty and risk into
an endeavor that is already fraught with risk: in-
vestment in new and evolving technologies. The like-
ly result is that such investment will become even
more scarce. The direct consequence of a lack of in-
vestment will be a lack of innovation and concomi-
tant harm to the national economy.

It is well-established that investment is critical
to innovation. Indeed, investment is the difference
between ideas—of which there are an infinite num-
ber—and fully realized and developed technologies
that make a real contribution to society. Investors,
such as MDB Capital Group, decide whether to in-
vest in a particular technology based on as much in-
formation as they can obtain. Perhaps the most im-
portant consideration is whether patents will provide
sufficient protection for the new, fledgling technology
so that it can succeed. By upending the process and
standards to determine invalidity, the Federal Cir-
cuit’s decision makes that critical determination by
investors virtually guesswork. Many already risky
investments will become too risky. Rather than
gamble on uncertain patent laws, investors will di-
rect their capital away from innovative technologies.
As a result, innovation will lose the investment
needed to fuel it. Many promising technologies will
never succeed in the marketplace and the patents
covering such technology will become untethered

ment by any product at issue in this case. MDB Capital
Group’s interest is limited to the process and standards that
were used for determining the validity of the patents at issue in
this case and their implications for sound investment and en-
couragement of innovation.
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from products and services, leaving them to be as-
serted as bare patents in often inefficient and inap-
propriate ways.

Discouragement of innovation is especially wor-
risome because the success of the American economy
is directly linked to innovation. It is difficult for the
United States to compete on cheap labor or many
other bases available to our global competitors. In-
stead, the United States’ key advantage in the world
economy is innovation. Literally, it is our nation’s
mandate to “out-innovate . . . the rest of the world.”
With that understanding, any change in patent law
that stifles innovation is cause for great concern.
Review is therefore essential to maintain the core
purpose of patent law and to continue to strengthen
the national economy.

ARGUMENT

The process used and standard applied by the
Federal Circuit to determine the validity of the pa-
tents at issue in this case remove important proce-
dural safeguards that protect against hindsight bias.
They also provide a dangerous backdoor to avoid the
clear and convincing evidence burden this Court re-
cently reaffirmed in Microsoft Corp. v. i4i Limited
Partnership, 131 S. Ct. 2238 (2011). See Pet. at 24-
28. The decision injects a subjective, unpredictable
appellate process that makes it more difficult to pre-
dict whether patents will be invalidated on appeal—
even where, as here, those patents have been con-
sistently upheld as not invalid. In short, the Federal
Circuit’s decision creates greater uncertainty in
evaluating the value and enforceability of patents.
That uncertainty increases investment risk and de-
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prives critical investment capital to companies that
develop new technologies. If left unchecked, that
greater uncertainty will discourage innovation and,
in turn, adversely affect the United States’ economy.

I. UNPREDICTABILITY IN PATENT LAW
DISCOURAGES INNOVATION.

Patent law exists to encourage innovation. Un-
predictability in patent law, conversely, discourages
innovation by making investors less likely to invest
money in new technologies and other innovation.

Innovation requires significant funding. But in-
vestors rely on predictability in patent laws to confi-
dently evaluate whether new inventions will be
properly protected against unfair competition. Di-
minished predictability thus causes diminished in-
vestment. Diminished investment results in dimin-
ished innovation. Put simply, increasing uncertainty
whether courts will uphold protection of an invention
against unfair competition stops innovation in its
tracks and undermines the purpose of patent law.

A. Patent Law Exists To Encourage Innovation.

The United States Constitution gives Congress
the power to enact patent law for only one purpose:
to “promote the Progress of Science and useful Arts .
. . .” U.S. CONST. ART. 1, § 8, cl. 8. Put another way,
the “point of patent law is to . . . encourage innova-
tion.” F.T.C. v. Actavis, Inc., 133 S. Ct 2223, 2238
(2013) (Roberts, C.J., dissenting); see also Ultramer-
cial, Inc. v. Hulu, LLC, 722 F.3d 1335, 1341 (Fed.
Cir. 2013) (“[T]he purpose of the Patent Act is to en-
courage innovation.”); Dan L. Burk & Mark A. Lem-
ley, Policy Levers in Patent Law, 89 VA. L. REV.
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1575, 1576 (2003) (“Patent law is our primary policy
tool to promote innovation, encourage the develop-
ment of new technologies, and increase the fund of
human knowledge.”); see also Mark A. Lemley et al.,
Life After Bilski, 63 STAN. L. REV. 1315, 1326 (2011)
(“The core mission of patent law is to create incen-
tives for the production, disclosure, and commerciali-
zation of socially valuable inventions.”).

Patent law encourages innovation by “secur[ing]
to the inventor, for a limited time, the exclusive use
of his invention; and thereby add[ing] the fuel of in-
terest to the fire of genius in the discovery and pro-
duction of new and useful things.” Abraham Lincoln,
Second Lecture on Discoveries, Inventions, and Im-
provements (Jacksonville, Ill., Feb. 11, 1859), COM-

PLETE WORKS OF LINCOLN 5:113 (3d ed. 1905). Few
innovators or their investors would be willing to ex-
pend the time and money necessary if a more estab-
lished competitor could swoop in to steal an idea at
the moment it becomes marketable. Reliably en-
forceable patents protect against this practice by en-
suring the responsible inventors are rewarded for
their inventiveness and efforts. See Diamond v.
Charabarty, 447 U.S. 303, 307 (1980); see also Image
Tech. Services, Inc. v. Eastman Kodak Co., 125 F.3d
1195, 1218 (9th Cir. 1996) (noting that patent system
provides privileges to patent holder to reward those
who take risk of investing large amounts of time, ef-
fort, and capital in research and development).

B. Innovation Depends On Investment.

Innovation is not cheap. Indeed, the more pio-
neering a new invention is, the more time and money
that is needed to develop it. Biotechnology products,
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for example, “typically require close to a decade of
development work and a fully capitalized investment
that can approach $1.2 billion.” Fresenius USA, Inc.
v. Baxter Intern., Inc., -- F.3d --, 2013 WL 5924588,
at *11 (Fed. Cir. Nov. 5, 2013) (Newman, J., dissent-
ing from order declining en banc review). Innovation
thus depends heavily on investment:

Innovation and investment are two sides of
the same coin; new ideas, new technologies
and new business methods cannot happen
without investment, and neither investment
nor innovation will happen without incen-
tives for innovators and investors to perform
their roles.

Larry F. Darby and Joseph P. Fuhr, Innovation and
National Broadband Policies: Facts, Fiction and Un-
answered Questions, 20 MEDIA L. & POL’Y 3, 10-11
(2011).

Developing a promising idea into a new product
based on a patented invention that can make a
meaningful contribution to society requires extensive
testing, research, and continued development. That
process requires substantial funds. For this reason,
commentators have referred to the transition from
an idea to an early-stage company as “the valley of
death.” See Gerry S. Ford, Thomas M. Koutsky, and
Lawrence J. Spiwak, A Valley of Death in the Inno-
vation Sequence: An Economic Investigation, Sept.
2007, prepared for the U.S. Commerce Dept., Tech.
Admin. It is generally impossible for even the most
brilliant innovators to pass through this “valley of
death” alone.
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Patterns from other countries demonstrate that
when investment evaporates, so too does innovation.
In China, for example, researchers have noted the
direct connection between a lack of investment on
software, caused by weak intellectual property
rights, and a decreased desire by software firms to
continue to innovate. See Mingzhi Li et al., Strate-
gies for Developing China’s Software Industry, 1 MIT
INFO. TECH. AND INT’L. DEV. 61, 61-73 (2003), availa-
ble at http://unpan1.un.org/intradoc/groups/public/
documents/APCITY/UNPAN021294.pdf. Incentiviz-
ing investors therefore is just as critical to innova-
tion as is the development of the patented idea itself.
See Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470,
480 (1974) (“The patent laws promote . . . progress by
offering a right of exclusion for a limited period as an
incentive to investors to risk the often enormous
costs in terms of time, research, and development.”).

While a lack of investment hurts innovation, the
presence of investment for burgeoning technologies
and other types of innovation has been shown to
trigger a snowball effect that encourages innovation
even beyond the initial investment. Outside invest-
ment frees innovators from “having to move up the
chain of command in a large company, waiting for
enough seniority and a rosy-enough capital market
inside the firm to pitch a new product idea.” Robert
P. Merges, Software and Patent Scope: A Report
From the Middle Innings, 85 TEX. L. REV. 1627, 1642
(2007). Instead, those innovators can create new
startups that push innovation ahead at a fast pace:

It is easy to overlook how important this is.
Not only does it allow talented and driven
people to create new companies early in their
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careers, but the constant flow of start-up
company activity keeps the pressure on the
established firms—the incumbents—to stay
current with new trends and continue to in-
novate.

Id. Outside investment thus fills an irreplaceable
need in assisting innovators to develop their ideas
into patented inventions that benefit society and the
economy.

C. Investment Depends On Predictability.

Investors’ desire for predictability is not unique
to patent law. Investors generally invest to maxim-
ize profits. ELIZABETH WEBSTER, THE ECONOMICS OF

INTANGIBLE INVESTMENT 22 (1999). Those investors’
decisions are tempered by their risk aversion. Id. at
23. And uncertainty about the profitability of poten-
tial investments can promote risk-adverse behavior.
Id. The stakes are “uniquely high” in patent law,
however, where “strong and reliable patent rights
are a prerequisite of long-term, billion-dollar, indus-
trial investments.” Bryan Blumenkopf, Exposing La-
tent Patent Infringement, 19 RICH. J.L. & TECH. 7, 66
(2013).

With reliable and predictable standards for eval-
uating the validity of patents, sophisticated investors
can assess the prior art, the quality of the patent of-
fice examination, the history of reexaminations or
other post-grant review, and the predictive value of
expert opinions assessing a patent’s validity. But a
subjective approach that invites the Federal Circuit
to invalidate patents based upon hindsight, unin-
formed by a complete evidentiary record, would un-
dermine the confidence of such investors to make
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reasonable and informed predictions about the like-
lihood of a patent's enforcement. In the decision be-
low, the Federal Circuit has embraced exactly such
an approach. Without confidence about the enforce-
ability of a patent, investors withhold their financing
and innovation halts. As the General Counsel of Eli
Lily asked rhetorically:

If a patent law is no more predictable than a
flip of a coin on the dispositive issues of va-
lidity, infringement and enforceability, for
whom is the patent system an incentive to
invest and in what way does it serve those
seeking to respect valid patent rights of oth-
ers?

Robert A. Armitage, The Conundrum Confronting
Congress: the Patent System Must Be Left Un-
touched While Being Radically Reformed, 5 J. MAR-

SHALL REV. INTELL. PROP. L. 268, 277 (2006). Ac-
cordingly, as this Court has recognized, “clarity is
essential to promote progress, because it enables effi-
cient investment in innovation.” Festo Corp. v. Sho-
ketsu Kinzoku Kogyo Kabushiski Co., 535 U.S. 722,
730-31 (2002).

Congress recognized the critical relationship be-
tween predictability, investment, and innovation
when it created the Federal Circuit more than thirty
years ago. See Aerojet–Gen. Corp. v. Mach. Tool
Works, 895 F.2d 736, 744 (Fed. Cir. 1990) (en banc)
(citing H.R. Rep. No. 97–312 at 20, 23 (1981), and S.
Rep. No. 97–275, at 3–6 (1981) (recognizing that clar-
ity and stability for “evaluating matters of patent va-
lidity/invalidity and infringement/non-infringement
. . . adds confidence to investment in innovative new
products and technology.”); see also H.R. Rep. No. 97-
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312, at 21-22 (1981) (“Decisions to file patent appli-
cations and to invest in commercializing inventions
would be improved meaningfully as a result of”
greater reliability) (congressional testimony of Sec. of
Commerce Phillip M. Klutznick in support of crea-
tion of Federal Circuit).

The need for predictability in patent laws in or-
der to facilitate investment has only increased with
the acceleration of new technologies. Today, invest-
ment in innovation is often a game of walking the
edge. Investments can be recouped if a new technol-
ogy can be successfully developed and marketed with
confidence that enforceable patents will protect it
from unfair competition. But if not, the loss from an
unsuccessful investment can be substantial in terms
of money and years lost. As a result, investors such
as MDB Capital Group perform significant due dili-
gence of a patent’s strength prior to investment to
ensure they are walking on the right side of that
edge. Key considerations include whether the tech-
nology works, whether a market exists, who the
competitors are, and whether the innovator possess-
es the skills to commercialize the invention. As often
the final consideration in that analysis, the strength
of a patent can make or break an investment of mil-
lions, or even billions, of dollars.

If patent protection is unpredictable, however,
investment firms go from walking the edge to likely
falling right over it. Acceptable, calculated risk esca-
lates to unacceptable risk and investors reallocate
their capital to investments that are not as depend-
ent on the predictability of patent protection. See
John Neis, Post-Grant Review-Our Next Nightmare?,
2 MED. INNOVATION & BUS. 43-44 (2009) (Entrepre-
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neurs and their investors are “acutely sensitive to
changes that further destabilize an already high risk
environment.”). Investors will not invest money in
innovation or pursuing patents for new inventions if
they have no confidence in their ability to predict
that patent laws are likely to protect that new tech-
nology. Without that critical investment, much of
the innovation will stop. By discouraging invest-
ment, accordingly, unpredictability in patent law will
frustrate the very purpose of patent law: encourag-
ing innovation.

D. The Soverain Decision And The Ensuing
Lack Of Capitalization For Legitimate Inno-
vation Could Have The Unintended Conse-
quence Of Encouraging Patent Litigation.

It is important to focus on the harm that subjec-
tivity in patent enforcement will do to innovation,
not to patent enforcement per se. Amicus MDB Cap-
ital Group does not seek a standard that makes it
easier to enforce patents. It is critical, however, that
there be a standard that provides reliability and pre-
dictability that will support reasoned assessments of
the strength of patents in order to support innova-
tions in technologies, products and services to be de-
ployed in the marketplace.

Predictability and clarity in patent law not only
advances legitimate and beneficial innovation, but
also helps guard against the proliferation of bare pa-
tents that are often used merely to pursue monetary
recovery rather than to protect innovative products
and services. Specifically, a lack of investment may
cause many patents that would otherwise support
commercialization of innovative new technologies to
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instead be the leftovers of failed commercial ven-
tures. Given the inefficiencies in the patent system
today, these leftover patent assets may then be ac-
quired for assertion in litigation in the hope of ex-
tracting settlements. MDB Capital Group in no re-
spect supports misuse of the patent system, which
both retards investment and harms innovation. See
William Wynne, Patent Wars, Trolls, and Privateers:
Killing Innovation, Death by 1,000 Lawsuits, 47 NEW

ENG. L. REV. 1009, 1036-37 (2013) (“Operating com-
panies . . . will avoid investing heavily in a true in-
novative breakthrough because it could turn into a
bigger loss than competitive advantage, which leads
to a lower price offered to the inventor for their ef-
fort.”). In this regard, the Federal Circuit’s decision
could potentially have the unintended consequence of
encouraging patent litigation aimed at extracting
settlements rather than protecting innovation.

II. INNOVATION DRIVES THE UNITED
STATES’ ECONOMY.

Changes in patent law that threaten to reduce
innovation and introduce uncertainty—such as al-
lowing the Federal Circuit to decide factual issues
underlying validity in the first instance—also
threaten the United States’ economy as a whole.
This is because technological innovation is a signifi-
cant driver of the United States’ economy. See Pfiz-
er, Inc. v. Apotex, Inc., 488 F.3d 1377, 1380 (Fed. Cir.
2007) (Newman, J., dissenting) (“[A] nationally uni-
form, consistent, and correct patent law is an essen-
tial foundation of technological innovation, which is
today the dominant contributor to the nation’s econ-
omy.”).
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In early 2011, President Barack Obama asserted
that, to obtain economic prosperity, the United
States must “out-innovate . . . the rest of the world.”
President Barack Obama, Remarks by President in
State of Union Address (Jan. 25, 2011), available at
http://www.whitehouse.gov/the-press-office/2011/01/
25/remarks-president-state-union-address. The Pres-
ident’s assertion was well-founded. Historically, that
which encourages innovation also encourages eco-
nomic growth. The U.S. Department of Commerce
estimates that innovation produced almost 75% of
the growth in the U.S. economy since World War II.
Arti Rai et al., Patent Reform: Unleashing Innova-
tion, Promoting Economic Growth & Producing High-
Paying Jobs 2, U.S. Dep’t of Commerce (2010). Simi-
larly, economists contend that as much as 80% of
growth in the gross domestic economy stems from
the introduction of new technologies. JOHN KAO, IN-

NOVATION NATION: HOW AMERICA IS LOSING ITS IN-

NOVATION EDGE, WHY IT MATTERS, AND WHAT WE

CAN DO TO GET IT BACK 21-22 (2007); see also Wendy
H. Schacht, Congressional Research Report for Con-
gress: Industrial Competitiveness and Technological
Advancement: Debate over Government Policy 2
(Dec. 3, 2012) (“It is widely accepted that technologi-
cal progress is responsible for up to one-half the
growth of the U.S. economy, and is one principal
driving force in long-term growth and increases in
living standards.”).

For innovation to drive the economy, investment
must first drive innovation. See Neis, Post-Grant
Review at 43-44 (The “cycle of innovation” works on-
ly if financial investors have faith in the “validity
and predictability of patent rights.”). One example of
investment driving increased innovation which in
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turn drives economic growth is Congress’ enactment
of the Bayh-Dole Act. The United States has been
one of the most innovative countries in the world for
more than a century. U.S. inventors pioneered the
airplane, the electric light bulb, the polio vaccine, the
transistor, the personal computer, and the Internet.
Strong patent laws likely played a significant role in
encouraging that innovation and concomitant eco-
nomic growth. See Petra Moser, How Do Patent
Laws Influence Innovation? Evidence from Nine-
teenth-Century World’s Fairs, 95 AM. ECON. REV.
1214, 1233 (2005) (noting that “the decision to adopt
strong patent laws at the beginning of the nineteenth
century may have played an important role in en-
couraging the American focus on manufacturing ma-
chinery that spurred economic growth toward the
end of the century”). But by 1980, there was concern
that American innovation had begun to wane and
was taking the economy with it.

As America struggled to recover from the double-
digit inflation of the 1970s and foreign technological
competition, Congress sought to encourage new in-
novation—and thereby jumpstart the economy—by
allowing research institutions to retain ownership of
patent rights and to exclusively license federally
funded inventions to private companies that could
commercialize them. The change in patent law re-
sulted in newfound investment in innovation. See
Congressional Research Service Report, The Bayh-
Dole Act: Selected Issues in Patent Policy and the
Commercialization of Technology, Dec. 8, 2006, at 9
(nine out of ten business executives surveyed identi-
fied the Bayh-Dole Act as “an important factor” in
their decisions to fund research and development).
As a result of that investment, innovation flourished.
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The increased innovation, in turn, significantly bene-
fitted the American economy:

Remember the technological malaise that be-
fell America in the late 1970s? Japan was
busy snuffing out Pittsburgh’s steel mills,
driving Detroit off the road, and beginning its
assault on Silicon Valley. Only a decade lat-
er, things were very different. Japanese in-
dustry was in retreat. An exhausted Soviet
empire threw in the towel. Europe sat up and
started investing heavily in America. Why
the sudden reversal of fortunes? Across
America, there had been a flowering of inno-
vation unlike anything seen before.

Innovation’s Golden Goose, THE ECONOMIST (Dec. 14,
2002). Indeed, the reliability of patent protection,
increased investment, and surge in innovation re-
sulted in more than 2,200 new companies, created
260,000 jobs, and contributed $40 billion annually to
the American economy. Id. Well known products
that emerged from the increased innovation that the
Act triggered include the Web browser, email pro-
grams that can attach documents, the V-chip,
Google, the Honeycrisp apple, and the nicotine patch.
Vicki Loise and Ashley J. Stevens, The Bayh-Dole
Act Turns 30, 2 SCI. TRANSL. MED. 188-89 (2010).3

3 Today, eight of the ten largest technology companies in
the world, based on market capitalization, are based in the
United States. Global Top 100 Companies, Pricewaterhouse-
Coopers (March 21, 2013), available at http://www.pwc.com/
gx/en/audit-services/capital-market/publications/top100market-
capitalisation.jhtml. Six of those eight companies were estab-
lished, with the aid of capital investment, within five years of
the increased availability of patent protection. Id.
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The fact that the economy continues to benefit
from increased innovation that began decades ago,
however, presages future economic decline from a
lack of continued encouragement today. Changes in
patent law that discourage innovation today could
continue to have ripple effects in the American econ-
omy decades from now. The United States’ current
position atop the technological world is not unassail-
able and “many commentators have voiced fears that
America’s innovation position is starting to erode.”
William Hubbard, Competitive Patent Law, 65 FLA.
L. REV. 341, 343 (2013).

By some measures, it appears that the Unit-
ed States is not as focused on innovation as
some countries. For example, Europe, not the
United States, now hosts the largest particle
accelerator in the world. The United States is
also investing less in innovation than other
countries, ranking eighth in the world in
spending on research and development as a
percentage of gross domestic product (GDP).

Id. Moreover, the weakening of American innovation
could not come at a worse time, as the United States
struggles to overcome a crippling economic recession.
Just as the nation recovers, discouragement of inno-
vation endangers various important components of
the economy, including U.S. foreign exports, the in-
flux of foreign money to the United States, and the
continued creation of high-quality jobs. As the U.S.
Department of Commerce has observed, innovation’s
“benefits flow both upstream and downstream to
every sector of the U.S. economy.” U.S. DEP’T OF

COMM., INTELLECTUAL PROP. AND THE U.S. ECONOMY:
INDUSTRIES IN FOCUS vi (Mar. 2012).
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First, innovation drives the export of U.S. prod-
ucts abroad. Indeed, from 2000 through 2007, indus-
tries dependent on technology “accounted for about
60 percent of total U.S. exports.” Nam D. Pham, The
Impact of Innovation and the Role of Intellectual
Property Rights on U.S. Productivity, Competitive-
ness, Jobs, Wages, and Exports 5 (2010).

Second, innovation draws foreign investment to
American soil. During the past decade, the United
States was the leading forum for foreign invest-
ments. U.N. Conference on Trade & Agreement, Div.
on Investment & Enterprise, Inward and Outward
Foreign Direct Investment Flows, Annual, 1979-2009
(Oct. 19, 2010). From 2003 to 2008, foreign invest-
ment increased six-fold to $325 billion, most which
was used to support innovative activities in indus-
tries such as software, Internet, social media, and
other information technologies. Id.

Third, innovation creates jobs. Innovative new
technology businesses—which would not exist with-
out outside capital investment—create jobs at six
times the rate of older companies, and have been re-
sponsible for essentially all net job growth in the
United States since the 1970s. See John Haltiwang-
er, Who Creates Jobs? Small vs. Large v. Young, U.S.
CENSUS BUREAU AND NATIONAL BUREAU OF ECONOM-

IC RESEARCH, July 2009. On average, those jobs pay
more than traditional jobs and set pace for the rest of
the job sector: “[I]nnovation,” largely financed by
capital investment, “produces high-paying jobs” and
“is the primary driver of increases in real wages.”
Patent Reform Impact on Small Venture-Backed
Companies: Hearing Before the H. Small Bus.
Comm., 110th Cong. (2007) (testimony of John Neis,



18

Managing Director, Venture Investors). U.S. DEPT.
OF COMM., INDUSTRIES IN FOCUS at vi (“Direct em-
ployment in the subset of most IP-intensive indus-
tries . . . amounted to 27.1 million jobs in 2010, while
indirect activities associated with these industries
provided an additional 12.9 million jobs . . ., for a to-
tal of 40.0 million jobs, or 27.7 percent of all jobs in
the economy.”).

In sum, a shift in patent law that adversely af-
fects innovation, such as the Soverain decision below,
will not be confined solely to the realm of technology.
Instead, the effect will likely be more far reaching,
touching upon the most fundamental and sensitive
aspects of the American economy.

CONCLUSION

For the foregoing reasons, the Court should
grant certiorari.
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