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Respondent Alabama Board of Pardons and Pa-

roles (respondent) does not dispute that the question 

presented is exceptionally important to States and 

private litigants. See Pet. 28-29. Far from being 

“largely semantic” (Opp. 1), the question whether 

removal of a case waives sovereign immunity has 

engendered a deep, three-way division among nine 

circuits that only this Court can resolve.  

I.   THE QUESTION PRESENTED IS SQUARELY 

BEFORE THE COURT  

The question presented is whether respondent’s 

removal of the case waived its sovereign immunity. 

The court of appeals correctly held it irrelevant that 

petitioner’s federal ADEA claim was added after re-

moval, because respondent removed the entire case, 

not merely particular claims. Pet. App. 15a n.3. Re-

spondent’s argument to the contrary (Opp. 1-4) is 

unsupported by any authority and is wrong.  

1. The Eleventh Circuit explained that petition-

er’s amendment of her complaint after removal “does 

not change the result.” Pet. App. 15a n.3. As the 

court noted, “[o]nce [federal] jurisdiction is invoked 

by removal, the federal court has jurisdiction over 

the entire case—not simply those claims that the 

complaint alleged at the time of removal.” Id. Section 

1441(a) authorizes removal of a “civil action”—not of 

particular claims. 28 U.S.C. § 1441(a). When it re-

moved the case, respondent undoubtedly knew that 

Fed. R. Civ. P. 15(a) permitted amendment of the 

complaint. Petitioner’s exercise of her rights under 

that rule could not revive the State’s now-waived 

sovereign immunity defense.  
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Indeed, courts agree that in settings other than 

removal, a State’s voluntary invocation of federal ju-

risdiction waives its immunity not only to the specif-

ic claims that have been raised to that point, but also 

at least to compulsory counterclaims arising from 

the same transaction or occurrence that may be add-

ed later.  See, e.g., Bd. of Regents v. Phoenix Int’l 

Software, 653 F.3d 448, 470-71 (7th Cir. 2011); In re 

Pegasus Gold Corp., 394 F.3d 1189, 1195 (9th Cir. 

2005); Regents of the Univ. of New Mexico v. Knight, 

321 F.3d 1111, 1125-26 (Fed. Cir. 2003); Arecibo 

Cmty. Health Care v. Puerto Rico, 270 F.3d 17, 28 

(1st Cir. 2001); In re Straight, 143 F.3d 1387, 1392 

(10th Cir. 1998); In re Creative Goldsmiths, 119 F.3d 

1140, 1148 (4th Cir. 1997). Once it removed the case, 

respondent likewise waived its immunity to all 

claims arising from the same transaction or occur-

rence—including the federal ADEA claim.  

2. Respondent offers no authority casting doubt 

on the proposition that the State’s voluntary invoca-

tion of federal jurisdiction by removal waives im-

munity with respect to the entire case, including 

claims added later. Respondent does contend that 

the cited passage in the opinion below addressed on-

ly “forum immunity,” not “whether the State waived 

its immunity from liability.” Opp. 3. The court of ap-

peals’ statement, however, was unqualified: “That 

Stroud added the ADEA claim only after the case 

was removed does not change the result.” Pet. App. 

15a n.3. Moreover, the footnote reaching that conclu-

sion was appended to the opinion’s key paragraph 

discussing “immunity from liability for particular 

claims” and “a state’s immunity from liability.” Pet. 
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App. 14a, 15a. Had the court thought that the addi-

tion of the federal ADEA claim established—or even 

supported—the proposition that the State had im-

munity from liability, it surely would have said so 

and would have had no need to rest its conclusion, as 

it did, on entirely different grounds.  

3. It is particularly clear here that amendment of 

the complaint does not alter the sovereign immunity 

analysis. Before removal, petitioner asserted claims 

under the Alabama ADEA. Ala. Code § 25-1-29 

(1997); see App., infra. The petition explains—and 

respondent does not dispute—that substantive liabil-

ity is the same under the Alabama and federal ver-

sions of the ADEA.1 There was accordingly no sur-

prise here, and the State’s substantive liability re-

mained unchanged after removal. Merely changing 

the label on that liability by amending the complaint 

could make no difference.2 

                                                 
1 See Henry v. Jefferson Cnty. Pers. Bd., 519 F. Supp. 2d 

1171, 1185, 1186 n.14 (N.D. Ala. 2007) (AADEA claims are 

“duplicative” of federal ADEA claims and “the analysis of 

Plaintiff’s claims” under the two acts “is the same”); see also 

Fulmer v. Leisure Bay Indus., 779 F. Supp. 2d 1304, 1307 (S.D. 

Ala. 2011) ("virtual identity"); Bonham v. Regions Mortg., 129 

F. Supp. 2d 1315, 1321 (M.D. Ala. 2001); Turner v. Sonic Wil-

liams Motors, No. CV-04-06593, 2006 WL 4498147 (Ala. Cir. 

Ct. Apr. 25, 2006) ("standards governing [Alabama ADEA] cas-

es are identical to those established for its federal counter-

part.”). 

2 The petition brings no “complex and unresolved questions 

of state law into the analysis” regarding “whether a plaintiff 

can simultaneously pursue … state and federal claims in a sin-

gle court.” Opp. 2-3. The Alabama ADEA provides that any ag-



4 

 

  

4. The court of appeals noted that it agreed with 

Embury v. King, 361 F.3d 562 (9th Cir. 2004), on this 

point. Pet. App. 16a n.3. The Ninth Circuit too ex-

plained that “removal is not of a claim, but of the 

‘case,’ ” so “[a]mendment of a complaint does not af-

fect a waiver, by removal, of Eleventh Amendment 

immunity.” Embury, 361 F.3d at 565 (citing 28 

U.S.C. §§ 1441(c), 1446(b), 1447). Unlike the court of 

appeals here, however, the Ninth Circuit held that a 

State does waive its sovereign immunity by remov-

ing a case to federal court. See Pet. 20-21; pp. 10-12, 

infra. Accordingly, even among cases involving post-

removal amendment of the complaint, the conflict on 

the question presented remains. Review by this 

Court is the only way to resolve it.  

II. PETITIONER’S COMPLAINT IS SUFFICIENT 

Without once quoting or citing the Amended 

Complaint, respondent contends that this case is an 

inappropriate vehicle because the complaint is insuf-

ficient. Opp. 4. To the contrary, as petitioner argued 

in the court of appeals, the Amended Complaint am-

ply satisfies federal pleading standards. Although 

                                                                                                    
grieved person “may elect to pursue their remedies under [the 

federal ADEA] or in the alternative bring a civil action” under 

the Alabama ADEA, but “if an action is brought in the federal 

court, any action pending in the state court shall be simultane-

ously dismissed with prejudice.” Ala. Code § 25-1-29 (emphasis 

added). See App., infra. Petitioner’s substitution of federal for 

state ADEA claims thus undoubtedly follows the policy of the 

state statute. But whether she was required to make the sub-

stitution is irrelevant. Nothing depends on that question, and 

this Court would have no occasion to address it if review is 

granted.   
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the court of appeals addressed other non-immunity 

issues presented by the district court’s decision, Pet. 

App. 3a n.1, it did not suggest that the Amended 

Complaint was inadequate, and petitioner expects to 

prevail on that issue in any remand after review by 

this Court.  

1. The allegations in a complaint must be con-

strued favorably to the pleader and all well-pleaded 

facts must be accepted as true. Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009). Plaintiffs need not plead “de-

tailed factual allegations,” but only enough facts “to 

raise a right to relief above the speculative … level 

on the assumption that all allegations in the com-

plaint are true (even if doubtful in fact).” Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 555 (2007). For 

claims under the ADEA, plaintiffs need not establish 

a prima facie case at the pleading stage. 

Swierkiewicz v. Sorema N. A., 534 U.S. 506, 510 

(2002). They need only make “a short and plain 

statement of the claim” under the liberal pleading 

standards in Fed. R. Civ. P. 8(a)(2) and this Court’s 

decisions in Twombly and Iqbal.  

2. The complaint alleges direct evidence of dis-

crimination, including a statement by McIntosh, the 

Board’s personnel director and petitioner’s supervi-

sor, that he wished petitioner would “hurry up and 

retire.” Am. Compl. ¶¶ 5, 8, 9. Respondent mistaken-

ly argues that this statement is irrelevant, because 

McIntosh, the personnel director, “was not the deci-

sionmaker with respect to [petitioner’s] promotion.” 

Opp. 4 (quoting Pet. App. 24a-25a n.1).  The person-

nel director’s role, however, can be inferred from the 
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position’s title. Moreover, the complaint states that 

McIntosh “promised [petitioner] that he would per-

sonally take her request for reallocation of her posi-

tion to ASO I to the state’s personnel office for ap-

proval,” again supporting the inference that McIn-

tosh as personnel director was deeply involved in 

personnel decisions. Am. Compl. ¶ 9. Therefore, the 

complaint alleges direct evidence establishing a ba-

sis for the ADEA claim.   

Respondent’s arguments regarding the circum-

stantial allegations are also wrong. Opp. 4. Respond-

ent contends that petitioner “did not ‘allege that she 

applied for or was qualified for the’ promotion.” Id. 

(quoting Pet. App. 24a-25a n.1). The complaint, how-

ever, alleges that petitioner was “eligible for em-

ployment as an Administrative Services Officer I 

(ASO I) in June of 2009” and that she “discussed the 

reallocation of her position … with McIntosh.” Am. 

Compl. ¶ 8.  

Respondent also argues that petitioner “did not 

‘identif[y]’ a younger employee ‘who was promoted to’ 

the position.” Opp. 4 (quoting Pet. App. 24a-25a n.1). 

Petitioner was not required to “identify” such an em-

ployee, but instead had to show only that she was 

adversely affected by an employment decision based 

on her age. 29 U.S.C. § 623(a), (b). The complaint al-

leges that McIntosh stated “that he wished [petition-

er] ‘would hurry up and retire’ ”; that he helped a 

younger employee to get an internal promotion to 

the same position held by petitioner, an act that 

helped close the door to reallocation of petitioner’s 

position to the higher, ASO I category; and that peti-
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tioner “was adversely affected by McIntosh’s utiliza-

tion of her age as a factor in effecting these person-

nel actions.” Am. Compl. ¶ 9.  

Finally, respondent contends that “the state ‘per-

sonnel office,’ a non-party,” was responsible for deny-

ing her a promotion, and that she “did not allege 

that it had ‘failed to promote [her] because of her 

age.’ ” Opp. 4 (quoting Pet. App. 24a-25a n.1).  The 

Board’s personnel office, however, is “responsible for 

all personnel matters” of the Board. See Alabama 

Board of Pardons and Paroles, http://www. 

pardons.state.al.us/ALABPP/Divisions/Personnel/Per 

sonnel%20Main.htm (last visited Dec. 16, 2013). 

Moreover, the gravamen of petitioner’s complaint is 

that the Board and its personnel director took ac-

tions that prevented petitioner’s promotion from 

coming before the state personnel office. Thus, the 

Board is responsible for the adverse employment ac-

tions in this case.  

III.  THE ELEVENTH CIRCUIT ERRED 

Respondent asserts that the Eleventh Circuit’s 

decision is correct. Opp. 5. Aside from the two cir-

cuits with which the court below agreed, however, 

respondent cites no authority that has ever accepted 

the novel proposition that a State that has waived 

sovereign immunity may nonetheless assert that 

same immunity to preclude a judgment against it.  

Nor does respondent offer any reason why 

Lapides’s rationale would not apply here. Lapides 

concluded that “removal is a form of voluntary invo-

cation of a federal court’s jurisdiction sufficient to 
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waive the State’s otherwise valid objection to litiga-

tion of a matter … in a federal forum.” Lapides v. 

Bd. Of Regents of the Univ. Sys. Of Ga., 535 U.S. 

613, 624 (2002). Moreover, Workman v. City of New 

York, 179 U.S. 552, 566 (1900), also established that 

a party that “is subject to suit and amenable to pro-

cess” cannot “escape liability” on the basis of sover-

eign immunity. Pet. 17 (quoting Workman, 179 U.S. 

at 566). Respondent offers no response to any of this 

authority.  

IV. ONLY THIS COURT CAN RESOLVE THE CON-

FLICT  

Respondent acknowledges that “divisions facially 

appear in language of the current caselaw.” Opp. 5. 

In fact, there is a three-way conflict. Two circuits 

hold that, notwithstanding Lapides, removal simply 

does not waive the sovereign immunity that the 

State would have had in state court. See Pet. 23-24. 

The court below and two others have rejected that 

conclusion, instead adopting the novel position that 

removal does waive sovereign immunity to jurisdic-

tion, but the State nonetheless retains immunity to 

liability. See Pet. 24-26. Four circuits have held, in 

removal cases or others involving indistinguishable 

voluntary invocations of federal jurisdiction, that 

such voluntary invocation does waive sovereign im-

munity. See Pet. 19-23. The conflict in the circuits is 

real, entrenched, and persistent.  

1. Respondent acknowledges that the Tenth Cir-

cuit employed “broad language” in Estes v. Wyoming 

Department of Transportation, 302 F.3d 1200 (10th 

Cir. 2002), but argues that “[i]t is not clear, from the 
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face of the Tenth Circuit’s decision, whether Wyo-

ming would have been able to assert sovereign im-

munity to the claims at issue if the case had stayed 

in state court.” Opp. 6, 7. On the contrary, both the 

Estes opinion and Wyoming law make clear that the 

State would have had sovereign immunity in state 

court.  

The Tenth Circuit began its discussion by noting 

that, with respect to “the state-law breach-of-

contract claims” at issue, the case was directly con-

trolled by Lapides because, as was true in Lapides, 

state law “waives [the State’s] sovereign immunity 

for contract-claim suits in its own courts.” 302 F.3d 

at 1203-04. The court did not, however, find a simi-

lar waiver of immunity to the federal-law claims. In-

stead, the court examined Lapides and its own prec-

edents before ultimately concluding “that a State 

waives its sovereign immunity when it voluntarily 

appears in federal court.” Id. at 1205-06. The court 

would have had no occasion to undertake that analy-

sis if the State had waived immunity in state court 

to the federal claims; in that event, the federal 

claims, like the state-law claims, would have been 

directly controlled by Lapides. 

Wyoming law confirms the Tenth Circuit’s con-

clusion. “[T]he general rule in Wyoming is that the 

government is immune from liability, and, [u]nless a 

claim falls within one of the statutory exceptions to 

governmental immunity, it will be barred.” State 

Dep’t of Corr. v. Watts, 177 P.3d 793, 798 (Wyo. 

2008) (internal quotation marks omitted). The ADA 

claims in Estes are not among those statutory excep-
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tions, see Wyo. Stat. Ann. §§ 1-39-105 through 1–39–

112 (2013), and the Wyoming Supreme Court has 

held that the statutory waiver does not extend to 

unenumerated torts. Hoff v. City of Casper-Natrona 

Cnty. Health Dep’t, 33 P.3d 99, 107 (Wyo. 2001). Re-

spondent offers no support for its contrary assertion. 

2. Similarly, Embury adopted “a straightforward, 

easy-to-administer rule in accord with Lapides:  Re-

moval waives Eleventh Amendment immunity.” 361 

F.3d at 566. Respondent acknowledges the “broad 

language found … in [the Embury] opinion,” but ar-

gues that “a future Ninth Circuit panel could make 

clear that its jurisprudence is in accord with the ma-

jority rule,” Opp. 6, although respondent does not 

identify which of the rules adopted by the courts of 

appeals it means.  

The Ninth Circuit did state in a footnote that it 

“need not decide whether a removing State defend-

ant remains immunized from federal claims that 

Congress failed to apply to the States through une-

quivocal and valid abrogation of their Eleventh 

Amendment immunity.” 361 F.3d at 566 n.20. But 

its decision leaves no basis for distinguishing such 

cases. When Congress validly abrogates state sover-

eign immunity from a given federal claim, the ques-

tion of state waiver of sovereign immunity by re-

moval does not arise. Accordingly, the Lapides issue 

involving waiver by voluntary invocation arises only 

in cases like this one, where Congress has not validly 

abrogated state sovereign immunity. Embury’s 

“straightforward, easy-to-administer rule” must ap-

ply in such cases. 
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The Regents of the University of California—the 

state defendants in Embury—would have had im-

munity to the federal claim had the case remained in 

state court. The federal Section 1983 claim in Em-

bury was that the State’s discharge of the plaintiff 

employee violated “his due process rights under the 

federal … constitution[].”  361 F.3d at 563. State law 

establishes that the Regents would have been im-

mune from this claim in state court.3  

The Ninth Circuit itself has stated that “our Em-

bury holding strongly suggests a broader interpreta-

tion of Lapides” than the “narrow” rule limiting it to 

cases in which “a [S]tate has already consented to 

suit in its own courts” on the claim in question. In-

dep. Living Ctr. of S. Cal. v. Maxwell-Jolly, 572 F.3d 

644, 662 n.20 (9th Cir. 2009), vacated and remanded 

on other grounds, 132 S. Ct. 1203 (2012). A district 

court in the Ninth Circuit has similarly understood 

Embury,4 as have several other courts of appeals. 

See Pet. 27.  

                                                 
3 A “public entity,” which includes the Regents, Cal. Gov’t 

Code Ann. § 811.2 (West 2013), is entitled to sovereign immuni-

ty under California law except as otherwise provided by stat-

ute. Cal. Gov’t Code Ann. § 815 (West 2013). Neither Section 

811.2 nor Section 815 has changed in any material way since 

Embury. No California statute provides for Section 1983 liabil-

ity, and the California Supreme Court has expressly held that 

the Regents are not subject to common-law tort liability for 

wrongful termination. Miklosy v. Regents of Univ. of Cal., 188 

P.3d 629, 643-45 (Cal. 2008).  

4 See Ingrassia v. Chicken Ranch Bingo & Casino, 676 F. 

Supp. 2d 953, 961 (E.D. Cal. 2009) (noting that under Embury, 

“removal waives sovereign immunity over all claims, not just 
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3. The Seventh and Federal Circuits also disagree 

with the court below. See Pet. 21-23. Respondent ar-

gues that those courts “have not directly addressed 

the question presented.” Opp. 7. But those courts 

have  directly addressed whether voluntary invoca-

tion of federal jurisdiction waives a State’s immunity 

both from liability and from suit and have conclud-

ed—the Federal Circuit on multiple occasions—that 

it does. See Pet. 21-23. Respondent offers no reason 

or authority for treating removal differently from 

any other voluntary invocation of federal jurisdic-

tion. Indeed, Lapides based its reasoning on volun-

tary invocations in other settings, see Pet. 11-12, and 

concluded that “the rationale for applying the gen-

eral ‘voluntary invocation’ principle is as strong … in 

the context of removal, as elsewhere.” 535 U.S. at 

621. Given Lapides’s reliance on non-removal cases 

and their rationale, respondent’s contention that 

these Seventh and Federal Circuit cases do not con-

flict with the decision below is mistaken.  

  

                                                                                                    
claims for which [the] state had no sovereign immunity in state 

court”). 
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CONCLUSION 

The petition for a writ of certiorari should be 

granted.   

Respectfully submitted. 
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APPENDIX 

  

 Section 25-1-29 of the Alabama Code (1975) pro-

vides: 

Any person aggrieved may elect to pursue 

their remedies under Title VII of the Civil Rights 

Act of 1964 as amended, and the Age Discrimina-

tion in Employment Act 29 U.S.C. Section 621 or 

in the alternative bring a civil action in the cir-

cuit court of the county in which the person was 

or is employed for such legal or equitable relief as 

will effectuate the purposes of this article. How-

ever, if an action is brought in the federal court, 

any action pending in the state court shall be 

simultaneously dismissed with prejudice. Fur-

ther, any party bringing action under this section 

shall only be entitled to one recovery of damages. 

Any damages assessed in one court will offset any 

entitlement to damages in any other state or fed-

eral court. In any action, a person shall be enti-

tled to a trial by jury of any issue of fact in any 

action for recovery of amounts owed as a result of 

a violation of this article, regardless of whether 

equitable relief is sought by any party in the ac-

tion. Any employment practice authorized by the 

federal Age Discrimination in Employment Act 

shall also be authorized by this article and the 

remedies, defenses, and statutes of limitations, 

under this article shall be the same as those au-

thorized by the federal Age Discrimination in 

Employment Act except that a plaintiff shall not 

be required to pursue any administrative action 

or remedy prior to filing suit under this article.  

 


