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CORPORATE DISCLOSURE STATEMENT 

The SC&RA is a not-for-profit trade association 
but is a corporation. It has no parent entity. 
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INTEREST OF AMICUS CURIAE 
SPECIALIZED CARRIERS AND  

RIGGING ASSOCIATION 

The Specialized Carriers and Rigging Association 
(“SC&RA”) is an international trade association of 
nearly 1,300 member companies from 43 nations. 
Members are involved in manufacturing and leasing 
out cranes, both with and without an operator, 
specialized transportation, machinery moving and 
erecting, rigging operations and steel erection. Many 
of its members work with cranes, derricks and other 
hoists at construction sites and employ and supervise 
the workers who work with these machines.1 

SC&RA’s mission is to provide the unique 
information and perform other activities members 
need to safely, legally and profitably transport, lift 
and erect oversize and overweight items. SC&RA 
helps members run more efficient and safer 
businesses by monitoring pending legislation and 
regulatory policies at the state and national levels; 
researching and reporting on safety concerns and 
best business practices; and providing yearly forums 
where these and other relevant member issues can 
be advanced. SC&RA works with regulatory agencies 
that are drafting regulations affecting cranes and 
rigging operations to help ensure that the 
regulations are effective and fair. 

                                            
1 No counsel for a party authored this brief in whole or in part. 
No counsel for a party, nor any party, made a monetary 
contribution intended to fund the preparation or submission of 
this brief. No person other than the amicus curiae made such a 
monetary contribution. Rule 37.6. Counsel for both parties were 
notified of SC&RA’s intention to file this amicus brief more 
than 10 days before it is due. Rule 37.2(a). 
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In light of the foregoing, SC&RA clearly has an 
interest in the issues raised in the Petition for Writ 
of Certiorari submitted by Petitioner Steel Institute 
of New York.  

SUMMARY OF ARGUMENT 

In Gade v. National Solid Wastes Management 
Ass’n, 505 U.S. 88 (1992), this Court held that the 
Occupational Safety and Health Act (“OSH Act”) 
preempts State and local laws that regulate both 
workers and the general public. Such laws are 
referred to as “dual purpose” laws. This Court 
recognized that in enacting the OSH Act Congress 
sought both to make workplaces safe and to “avoid[] 
duplicative, and possible counterproductive, 
regulation.” 505 U.S. at 102. 

In passing, this Court in Gade observed that laws 
of “general applicability,” such as fire and traffic 
laws, are not preempted because they are not 
“occupational” standards in that they “regulate 
workers simply as members of the general public.” 
505 U.S. at 107.  

The regulations at issue in this case are directed at 
people working with cranes, derricks and hoists. 
These machines are used to lift things at 
construction sites. Construction sites are places 
where people do nothing but work. When the 
construction is completed, the cranes are removed to 
the next construction site and in the future things at 
that location are lifted by elevators. 

The Court of Appeals agreed with petitioner that 
the crane regulations here are dual purpose statutes 
and for that reason would be preempted by the OSH 
Act (App. 12-13). However, the Court, citing not a 
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single case, ruled that the crane regulations are laws 
of general applicability and therefore not preempted 
(App. 14-17). This ruling was patently wrong and if 
its analysis is followed by other federal courts, States 
and localities will be free to add an additional layer 
of regulation to worksites in a manner antithetical to 
Congress’ intent.  

The Court of Appeals’ ruling is also in conflict with 
a holding of the Eleventh Circuit Court of Appeals. 

ARGUMENT 

As noted, in Gade this Court found that Congress 
intended that the OSH Act apply in the workplace 
throughout the Nation and that duplicative 
regulation of the workplace be avoided. Key to this 
Court’s analysis were the unusual if not unique 
provisions of section 18(b) of the Act (codified at 29 
U.S.C.A. § 667[b]). That section provides that States 
may submit a comprehensive occupational safety and 
health plan to the Secretary of Labor for the 
Secretary’s approval. If approved, that plan 
completely supplants the OSH Act in that State. This 
Court stated: 

The OSH Act as a whole evidences Congress’ 
intent to avoid subjecting workers and 
employers to duplicative regulation; a State may 
develop an occupational safety and health 
program tailored to its own needs, but only if it 
is willing completely to displace the applicable 
federal regulations. 

505 U.S. at 100. This Court further stated: 

To allow a State selectively to “supplement” 
certain federal regulations with ostensibly 
nonconflicting standards would be inconsistent 



 4 

with this federal scheme of establishing uniform 
federal standards on the one hand, and 
encouraging States to assume full responsibility 
for development and enforcement of their own 
OSH programs, on the other. 

505 U.S. at 103. And finally this Court stated: 

If a State wishes to regulate an issue of worker 
safety for which a federal standard is in effect, 
its only option is to obtain the prior approval of 
the Secretary of Labor, as described in § 18 of 
the Act. 

505 U.S. at 103-04 (footnote omitted).  

The Secretary has approved many such plans but 
it is undisputed that New York has not submitted 
such a plan. 29 CFR pt. 1952. New York does have a 
similar plan for State and local government 
employees, who are not covered by the OSH Act. 29 
CFR pt. 1956. 

Here, the Court of Appeals properly found that the 
City’s crane regulations amount to a “dual purpose” 
statute and thus in the usual case would be 
preempted. However, the Court’s subsequent 
conclusion that the crane regulations are not 
preempted because they are laws of general 
applicability obliterates this Court’s entire analysis 
in Gade.  

The crane regulations are summarized in the 
Court of Appeals’ decision (App. 8-9). They generally 
require that “hoisting equipment be installed, 
operated, and maintained to eliminate hazard to the 
public or to property” (App. 8 [quotation marks and 
citation omitted]). Installation, operation and 
maintenance of hoisting equipment are performed by 
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workers at their workplaces. Members of the public 
do not participate. Indeed, members of the public 
generally would be arrested as trespassers if they 
were to enter construction sites.  

The Court of Appeals, after concluding that the 
crane regulations “protect worker health and safety 
in a ‘direct, clear and substantial’ way” and that 
their “direct and immediate effect is to protect 
workers at the site,” found that they are laws of 
general applicability because they “are not directed 
at safety in the workplace” (App. 13 [citations 
omitted], App. 15). They may be directed at safety in 
areas adjacent to the workplace as well, but they are 
without doubt also addressed to safety in the 
workplace. We do not wish to appear hard-hearted 
but the Court’s own opinion recites that in 2004-2009 
crane accidents caused the deaths of one member of 
the public but eight workers (App. 7). The crane 
regulations have worker safety as their purpose and 
effect just as they have safety of the public as their 
purpose and effect.  

The Court of Appeals gave the hypothetical 
example of an employee driving a truck containing 
hazardous materials, stating that State and local 
regulations concerning such trucks on bridges and in 
tunnels would not be preempted (App. 17). But 
bridges and tunnels are not the driver’s “workplace” 
in the way that a construction site is a construction 
worker’s workplace. Any member of the public 
transporting hazardous materials would be covered 
by the law. Laws concerning what roads such a truck 
may be driven on do not create the duplicative 
regulatory scheme at the workplace that Congress 
took pains to avoid.  
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The Court of Appeals stated that “at most, 
[respondent’s] regulations provide additional or 
supplemental requirements on some areas regulated” 
by the OSH Act (App. 14-15 [emphasis added]). But 
this Court in Gade explicitly stated, “To allow a State 
selectively to ‘supplement’ certain federal regulations 
with ostensibly nonconflicting standards would be 
inconsistent with this federal scheme of establishing 
uniform federal standards, on the one hand, and 
encouraging States to assume full responsibility for 
development and enforcement of their own OSH 
programs, on the other.” 505 U.S. at 103 (emphasis 
added). 

The Court of Appeals observed that the crane 
regulations allegedly “apply all over the City, not 
just in workplaces or construction sites” (App. 15). 
This assertion is untenable. No one makes 
substantial recreational use of cranes. And in fact, 
respondent’s regulations explicitly provide that they 
do not apply in industrial or commercial plants or 
yards (see App. 16). 

Finally, we submit that it is apparent that the 
Court of Appeals’ chief concern was that the crane 
regulations are desirable because New York City is 
so densely populated (App. 13 [“risk to the public in 
New York City is substantial and palpable”] [footnote 
omitted], 18 [distinguishing Associated Builders, 
discussed below, on ground that in that case there 
was no evidence that any member of public had been 
injured in crane accident]). But this suggests that 
the preemption analysis would be different in a less 
populated area. More importantly, this is exactly the 
purpose of § 18(b). This Court stated in Gade that 
that section permits a State to submit a plan to the 
Secretary “tailored to its own needs.” 505 U.S. at 100. 
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We are forced respectfully to submit that both the 
reasoning and result of the Court of Appeals’ decision 
are untenable. This reasoning, if followed by other 
courts, will lead to the destruction of the uniformity 
desired by Congress. States and localities will be free 
to enact regulations that have a direct, clear and 
substantial effect on worker safety if the regulations 
can be said to have any relation at all to safety of the 
public. Firms such as the members of SC&RA will 
find themselves facing exactly the duplicative and 
possibly counterproductive regulation that Congress 
sought to avoid. The regulation would be 
counterproductive, of course, because it would 
compromise worker safety. 

In addition, as explained in the Petition, the Court 
of Appeals’ analysis is in direct conflict with that of 
the Eleventh Circuit Court of Appeals in Associated 
Builders and Contractors Florida East Coast 
Chapter v. Miami-Dade County, FL, 594 F.3d 1321 
(11th Cir. 2010), also a case involving OSH Act 
preemption of local regulation of workplaces 
containing cranes. In that case, the Court of Appeals 
found the local regulation preempted and did not 
even address the question of whether the local 
regulation was a law of general applicability. We 
submit that the Court did not address that question, 
which plainly arises from a reading of Gade, because 
it found that any argument that the local regulation 
was a law of general applicability would not have 
been a substantial argument.  
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CONCLUSION 

The Petition for a Writ of Certiorari should be 
granted. 

Respectfully submitted, 

TIMOTHY J. O’SHAUGHNESSY 
 Counsel of Record 
MATTHEW W. NAPARTY 
MAURO LILLING NAPARTY LLP 
130 Crossways Park Drive 
Suite 100 
Woodbury, New York 11797 
(516) 487-5800 
toshaughnessy@mlnappeals.com 
 
Counsel for Amicus Curiae 
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