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(i) 

QUESTION PRESENTED 
  Whether the Carmack Amendment, 49 U.S.C. 

§§ 11706, 14706, imposes a heightened “specificity” 
requirement on the parties to a shipping contract, 
precluding enforcement of an agreed-upon limitation 
on the carrier’s liability set forth in an incorporated 
tariff if the contract itself does not explicitly describe 
the limitation or the tariff.  
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PARTIES TO THE PROCEEDINGS 
Petitioner herein is CSX Transportation, Inc., 

which was defendant-appellee below.   
Respondent herein is ABB Inc., which was plaintiff-

appellant below. 

RULE 29.6 STATEMENT 
CSX Corporation is the parent company of petition-

er herein. No other publicly held corporation has a 
10% or greater ownership interest in petitioner here-
in. 
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PETITION FOR A WRIT OF CERTIORARI 
Petitioner, CSX Transportation, Inc., hereby peti-

tions for a writ of certiorari to review the judgment of 
the court of appeals. 

OPINIONS BELOW 
The opinion of the United States Court of Appeals 

for the Fourth Circuit is reported at 721 F.3d 135, 
and reproduced at Petition Appendix (Pet. App.) 1a-
32a.  The unpublished order of the court of appeals 
denying rehearing en banc is reproduced at Pet. App. 
73a.  The opinion of the United States District Court 
for the Eastern District of North Carolina is reported 
at 862 F. Supp. 2d 467, and reproduced at Pet. App. 
33a-72a.    

JURISDICTION 
The court of appeals entered judgment on June 7, 

2013, and denied a timely petition for rehearing en 
banc by order dated July 8, 2013.  Pet. App. 1a, 73a.  
This Court has jurisdiction over this timely filed peti-
tion pursuant to 28 U.S.C. § 1254(1). 

STATUTORY PROVISIONS 
Relevant provisions of the Carmack Amendment, 

49 U.S.C. §§ 11706, 14706, are reproduced at Pet. 
App. 74a-82a. 

INTRODUCTION 
The Carmack Amendment expressly authorizes in-

terstate rail and motor carriers to limit their liability 
for freight damaged during transit “by a written 
agreement between the shipper and the carrier.”  49 
U.S.C. §§ 11706(c)(3)(A), 14706(c)(1)(A).  This provi-
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sion by its terms allows the parties to a shipping con-
tract to bargain for and adopt limitations on the car-
rier’s liability, and it imposes no extra-contractual 
statutory restrictions on the rights of the carrier to 
enforce these limitations in a subsequent federal civil 
action.  Id.  So long as the limitation is enforceable 
under traditional principles of contract interpreta-
tion, and the contract otherwise complies with the 
Carmack Amendment, the limitation must be judi-
cially enforced.  See, e.g., Adams Express Co. v. 
Croninger, 226 U.S. 491, 509-10 (1913); OneBeacon 
Ins. Co. v. Haas Indus., Inc., 634 F.3d 1092, 1099-100 
(9th Cir. 2011). 

The enforceability of liability limits under the 
Carmack Amendment has, nevertheless, divided the 
circuits.  The Second and Eleventh Circuits hold, in 
accordance with the plain meaning of the statute and 
traditional principles of contract interpretation, that 
liability limits set forth in a tariff and incorporated 
by general reference in a shipping agreement are ful-
ly enforceable against a shipper in any subsequent 
litigation.  Werner Enters. Inc. v. Westwind Mar. Int’l, 
Inc., 554 F.3d 1319, 1328 (11th Cir. 2009); Mech. 
Tech., Inc. v. Ryder Truck Lines, Inc., 776 F.2d 1085, 
1088-89 (2d Cir. 1985); see also Siren, Inc. v. Estes 
Express Lines, 249 F.3d 1268 (11th Cir. 2001).  The 
Fourth Circuit, by contrast, held in the decision below 
that the statute imposes a heightened “specificity” 
requirement, not found in the statutory language or 
supported by traditional principles of contract law, 
barring enforcement of liability limits against a ship-
per unless the limit or incorporated tariff is described 
with particularity in the contract itself.  Pet. App. 
13a-15a.  As Judge Agee noted in his dissenting opin-
ion, the contrary rule adopted by the panel means 
that liability limitations that would be fully enforcea-
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ble in other jurisdictions, like the one at issue in this 
case, will not be recognized in the Fourth Circuit.  Id. 
at 24a-26a. 

This divide will have profound consequences for the 
shipping industry.  No longer can rail and motor car-
riers rely on liability limitations negotiated with 
shippers in good faith and for value—even if those 
limits would be recognized as valid in the jurisdiction 
in which the contract was executed—if there is any 
possibility that a future lawsuit might be brought by 
the shipper within the Fourth Circuit.  That possibil-
ity will almost invariably exist, given the number of 
major rail lines and motor carrier routes that pass 
through the jurisdiction and the generous venue pro-
visions of the Carmack Amendment.  See 49 U.S.C. 
§§ 11706(d), 14706(d).  The result, in effect, is a mass 
modification of the terms of shipping contracts con-
nected in any way to the Fourth Circuit, rendering 
liability limits in those contracts inherently suspect 
(if not necessarily invalid) and producing an immedi-
ate and unanticipated increase in liability exposure 
for carriers nationwide.  And, for carriers and ship-
pers in all jurisdictions, the decision below will invite 
a spate of litigation, as parties and courts struggle to 
define whether and when any provision of a shipping 
contract—not merely liability limitation clauses—are 
“sufficiently specific” to satisfy the Fourth Circuit’s 
new standard.  Pet. App. 12a.   

STATEMENT OF THE CASE 
This case concerns the enforceability of a liability 

limitation clause incorporated into a shipping con-
tract between the shipper, ABB Inc., and the carrier, 
CSX Transportation, Inc.  Pet. App. 1a-2a.  That 
clause expressly limited CSX’s liability for freight 
damaged during shipment to $25,000.  Id.  Neverthe-
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less, and notwithstanding that this clause would have 
been fully enforceable in other circuits under tradi-
tional principles of contract law, the panel majority 
held that the clause was unenforceable because, in its 
view, the Carmack Amendment imposes a heightened 
“specificity” requirement, applicable only to shipping 
contracts, mandating that any liability limitation or 
governing tariff be described with particularity with-
in the contract itself and not merely incorporated by 
general reference.  Id. at 13a-15a, 24a-26a.  The dis-
positive question here is, therefore, whether the 
Carmack Amendment should indeed be interpreted to 
impose such a novel, extra-contractual and extra-
statutory heightened specificity requirement.   

A. Statutory and Regulatory Background. 
The Carmack Amendment, first enacted in 1906, 

was intended from its inception to standardize and 
simplify interstate shipping arrangements.  Adams 
Express, 226 U.S. at 505-12; see also Maislin Indus., 
U.S., Inc. v. Primary Steel, Inc., 497 U.S. 116, 119-20, 
127 (1990).  Prior to that time, the interpretation of 
interstate shipping contracts was governed exclusive-
ly by state law; as a result, given the “uncertainties 
and diversities of rulings” by courts under those vary-
ing legal regimes, “it was practically impossible for a 
shipper engaged in a business that extended beyond 
the confines of his own State, or for a carrier whose 
lines were extensive, to know ... what would be the 
carrier’s actual responsibility as to goods delivered to 
it for transportation from one State to another.”  Ad-
ams Express, 226 U.S. at 505-06.  Moreover, because 
freight was commonly transferred among several dif-
ferent carriers during transit, shippers were fre-
quently unable to determine or prove that any one 
carrier was individually liable for damage discovered 
only at the time of delivery.  Id. at 506; see also Ka-



5 

 

wasaki Kisen Kaisha LTD v. Regal-Beloit Corp., 130 
S. Ct. 2433, 2441 (2010). 

1. The Carmack Amendment was intended to ad-
dress these issues by establishing a uniform, federal-
ly regulated structure for interstate shipping.  It re-
quired all rail and motor carriers to issue to the ship-
per a document outlining the terms of the shipping 
agreement—known as a “bill of lading”—before trans-
porting the freight.  49 U.S.C. §§ 11706(a), 14706(a).1  
It also mandated that, henceforth, the carrier that 
issued the bill of lading would (with certain excep-
tions) be held strictly liable for any damage to the 
freight that occurs before final delivery, without any 
need for the shipper to offer individual proof of negli-
gence.  Id. (carrier is liable “for the actual loss or in-
jury to the property”); see also Kawasaki, 130 S. Ct. 
at 2441; Sec’y of Agric. v. United States, 350 U.S. 162, 
173 (1956) (Frankfurter, J., concurring).   The statute 
thus effectively nationalized interstate shipping, dis-
placing a large swath of state law.  Adams Express, 
226 U.S. at 505-12.   

Congress did not, however, supplant this field in its 
entirety.  It included in the Carmack Amendment an 
express exemption allowing shippers and carriers to 
bargain for and adopt clauses limiting the carriers’ 
liability “to a value established by written … declara-
tion of the shipper or by [a] written agreement be-
tween the [shipper and the] carrier.”  49 U.S.C. 
§§ 11706(c)(3)(A), 14706(c)(1)(A).  Under this provi-
sion, so long as a liability limitation clause would 
otherwise be enforceable under traditional contract 
law, it would remain enforceable under the Carmack 
                                            

1 The Carmack Amendment originally applied only to rail car-
riers but was extended to motor carriers in 1934.  Motor Carrier 
Act of 1934, ch. 498, 49 Stat. 543. 
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Amendment.  See, e.g., Norfolk S. Ry. v. James N. 
Kirby Pty Ltd., 543 U.S. 14, 30-35 (2004); Adams Ex-
press, 226 U.S. at 509-10. 

This exception followed well-established practice in 
the interstate shipping industry.  Long before the 
Carmack Amendment, carriers and shippers had rou-
tinely negotiated and adopted limitations on the max-
imum liability for damaged freight.  Adams Express, 
226 U.S. at 509-10; see also Hart v. Pa. R.R., 112 U.S. 
331 (1884).  These limitations benefitted not only the 
carriers, which could then better quantify their risks, 
but also the shippers, which could and normally did 
obtain reduced shipping rates in exchange.  Adams 
Express, 226 U.S. at 505-10.  Allowing this practice to 
continue, Congress recognized, would thus serve the 
interests of both shippers and carriers, as well as ad-
vance the ultimate goal of facilitating and standardiz-
ing interstate shipping arrangements.  Id.; see also, 
e.g., Se. Express Co. v. Pastime Amusement Co., 299 
U.S. 28, 29 (1936) (per curiam). 

2. For much of the 20th Century, it was common 
for carriers to set forth the terms governing a particu-
lar shipment—including any limitation on the carri-
er’s liability—in a “tariff,” “classification,” or other 
similar freight schedule published by the carrier.  
Maislin, 497 U.S. at 119-27 (citing Louisville & 
Nashville R.R. v. Maxwell, 237 U.S. 94 (1915)).  That 
document would then be incorporated by reference in 
the shipping contract, and the carrier was required 
by statute to file it with the Interstate Commerce 
Commission (ICC).  See 49 U.S.C. § 10762 (1992).  
Because documents filed with the ICC were available 
to shippers upon request, courts (including this 
Court) held that shippers should be deemed to have 
constructive knowledge of their terms, and thus 
would be bound by those terms—including a liability 
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limitation—notwithstanding any claim by the shipper 
of lack of notice or knowledge.  E.g., Maislin, 497 U.S. 
at 119-20, 127. 

This situation changed in the 1990s, when Con-
gress initiated deregulation in the shipping industry.  
Amendments to the statute in 1994 drastically lim-
ited the ICC’s role in regulating interstate shipments 
and, in particular, eliminated the requirement that 
tariffs or classifications be filed with the Commission.  
The Trucking Industry Regulatory Reform Act of 
1994, Pub. L. No. 103-311, tit. II, 108 Stat. 1673, 
1683.  Soon thereafter, shippers began to claim regu-
larly that they were no longer bound by the terms of 
tariffs or classifications incorporated by reference in a 
bill of lading, including liability limitations, because 
those documents were not publicly available and thus 
the shippers could not be deemed to have constructive 
knowledge of their terms.  H.R. Rep. No. 104-422 
(1995) (Conf. Rep.).  Although nothing in the legisla-
tive record suggested that Congress anticipated this 
result, or intended in any way to modify or limit the 
enforceability of liability limitation clauses in ship-
ping contracts, some courts sided with shippers and 
held that these clauses were now unenforceable.  Id.   

Congress responded with striking swiftness.  One 
year after the repeal of the tariff filing requirement, 
it recognized that “[a]n unintended and unconsidered 
consequence [of the repeal was that] … carriers lost 
this particular avenue as a way of limiting liability,” 
id. at 223, and to remedy the problem it enacted a 
new provision requiring that carriers make available 
to the public, “on request,” the terms of any tariff, 
classification, or similar schedule governing inter-
state freight shipments, ICC Termination Act of 
1995, Pub. L. No. 104-88, §§ 102, 103, 109 Stat. 803, 
830, 908 (codified at 49 U.S.C. §§ 11101(a), 
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14706(c)(1)(B)).  Under this system, the governing 
tariff or classification would once again be available 
to shippers, with the only change being that the doc-
ument would now be maintained not by the ICC 
(which was formally terminated under the same 
amendment) but by the carriers themselves.  See 49 
U.S.C. § 11101(b).  This requirement was, the confer-
ence report stated, “intended to return to the pre-
[repeal] situation where shippers were responsible for 
determining the conditions imposed on the transpor-
tation of a shipment,” and where “the carrier was un-
der no obligation to specifically notify the shipper of 
the conditions or terms of the tariff.”  H.R. Rep. No. 
104-422, at 223 (emphasis added).   

With this express congressional imprimatur, carri-
ers and shippers continued to follow the practice, as 
they had for the last century, of relying upon tariffs, 
classifications, and schedules to set forth the terms 
governing a particular interstate shipment.  E.g., 
Kirby, 543 U.S. at 18-21; OneBeacon, 634 F.3d at 
1099-100.  So long as the bill of lading stated that 
those terms would be incorporated, and the document 
was available to the shipper upon request, courts 
once again consistently held—as they had prior to 
1994—that the terms were fully enforceable against 
the shipper.  E.g., OneBeacon, 634 F.3d at 1099-100. 

B. Factual and Procedural Background. 
The parties here, ABB and CSX, followed this same 

practice in their shipping arrangements, including 
the one that gave rise to this case.   

1. ABB regularly shipped electrical equipment 
and other freight via CSX, and had developed a form 
shipping contract for use in these transactions (as 
well as those with other carriers).  Pet. App. 7a-11a.  
That form contract contained a clause expressly in-
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corporating the governing “classification or tariff” 
published by CSX.  Id. at 9a.  It confirmed that “all 
the terms and conditions … set forth in [said] classifi-
cation or tariff … are hereby agreed to by the ship-
per,” and further “certifie[d]” that “[the s]hipper … is 
familiar with all the terms and conditions … set forth 
in [said] classification or tariff.”  Id. (emphasis omit-
ted). 

There is no dispute that both ABB and CSX under-
stood that the phrase “classification or tariff,” as used 
in the contract, referred to the applicable price 
schedule published by CSX, which in this case was 
identified as “Price List 4605.”  Pet. App. 9a-10a, 
66a.2  This schedule, publicly available on CSX’s web-
site or upon request, stated (among other terms) that 
“[c]arriers’ maximum liability for lading loss or dam-
age will not exceed $25,000 per shipment.”  Id. at 
10a; see id. at 11a, 21a.  It also explicitly offers the 
shipper the opportunity to request “[f]ull liability cov-
erage,” by “calling your sales representative for a spe-
cific quote.”  Id. at 10a, 21a. 

For the shipment at issue here—an electrical trans-
former valued at approximately $1.3 million, to be 
transported from St. Louis to Pittsburgh—ABB uti-
lized its form shipping contract.  Pet. App. 7a-11a, 
20a-22a.  The contract included the incorporation 
clause quoted above, with the reference to the govern-
ing “classification or tariff” published by CSX—i.e., 
                                            

2 The panel noted that, although the requirement that carri-
ers file formal “tariffs” with the ICC was repealed in the 1990s, 
carriers and shippers throughout the shipping industry continue 
to use that term “out of habit” when describing the freight 
schedule governing a particular shipment.  Pet. App. 3a-4a; see 
also id. at 23a n.4 (Agee, J., dissenting) (“[P]ost-deregulation, a 
‘tariff’ and ‘schedule of rates’ are equivalent terms in the con-
temporary trade.”).  
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Price List 4605.  Id.  ABB modified the form contract 
to note the dates, location, and destination of the 
shipment, as well as the total value of the freight, but 
did not otherwise alter it to include any different lan-
guage regarding CSX’s maximum liability or any no-
tation requesting that CSX accept full liability for the 
shipment, as ABB had done in certain prior transac-
tions with CSX.  Id. at 18a, 26a, 48a.  The contract, 
as drafted by ABB, was delivered to CSX, which ac-
cepted it without change.  Id. at 7a-11a, 20a-22a.3 

The freight was transported by CSX in accordance 
with the shipping contract, issued as the bill of lading 
on March 24, 2006.  Pet. App. 53a-60a.  After deliv-
ery, the transformer was allegedly found to be dam-
aged, for unknown causes.  Id.  

2. ABB brought this action against CSX in the 
U.S. District Court for the Eastern District of North 
Carolina on January 22, 2008, alleging that CSX 
should be liable for the full amount of damages to the 
freight, estimated by ABB at $550,000.  Pet. App. 1a-
2a.  The district court held, on summary judgment, 
                                            

3 The ABB manager who prepared the contract, Brian 
Brueggeman, later acknowledged that he had been aware the 
contract incorporated the terms of the CSX price schedule, and 
understood the schedule was available for review.  Pet. App. 8a-
12a, 21a n.3, 26a n.7, 52a-60a,  Nevertheless, he never request-
ed the schedule from the appropriate contact at CSX, and—after 
purportedly attempting to retrieve it through the CSX website 
without success—decided to deliver the proposed contract to 
CSX without reviewing those terms and without speaking to a 
representative at CSX.  Id.; see also id. at 12a (“The record re-
flects that Brueggeman did not exercise due diligence in per-
forming a key aspect of his job, namely, negotiating and obtain-
ing rate and liability information for the shipment of very ex-
pensive equipment.”); id. at 26a n.7 (“The likely reason ABB did 
not pursue full liability coverage was the incompetence or negli-
gence, or both, of Brueggeman, its agent.”).   
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that the liability limit set forth in Price List 4605 was 
incorporated by reference into the bill of lading, and 
thus, consistent with those terms and the Carmack 
Amendment, CSX could not be held liable for damag-
es in excess of $25,000.  Id. at 70a-71a.  The court re-
jected ABB’s argument that the references in the bill 
of lading to “classification” and “tariff” were ambigu-
ous, citing uncontradicted evidence that both ABB 
and CSX understood those terms to include price 
schedules of precisely this sort, in accordance with 
traditional industry practice.  Id.  It noted that other 
courts, including the Eleventh Circuit, had reached 
the same conclusion addressing “indistinguishable” 
factual circumstances, involving a sophisticated ship-
per that prepared its own shipping contract and then 
attempted to avoid an incorporated liability limit 
based on lack of notice.  Id. at 61a-62a (citing Siren, 
249 F.3d 1268).  

ABB appealed.  A divided court of appeals reversed.  
Pet. App. 20a.  The majority acknowledged that the 
bill of lading could indeed be read as incorporating 
the liability limit of Price List 4605, and that the lim-
it would be valid under traditional principles of con-
tract interpretation.  See id. at 12a, 18a-20a.  They 
nevertheless concluded that the Carmack Amend-
ment precluded its enforcement.  Id. at 12a.  The 
principal purpose of the statute, they reasoned, was 
to “protect[ ] shippers from attempts by carriers to 
avoid liability for damage to cargo,” id. at 6a, and 
thus a liability limitation should be enforceable 
against a shipper only if it is set forth in the contract 
itself or in a tariff that the contract describes with 
“specificity”—such that there is no doubt the shipper 
was actually aware of the terms, id. at 12a-13a.  “The 
general contract principle that ambiguous contracts 
be construed against the drafter,” the majority opin-
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ion concluded, “is inapplicable in the face of statutory 
language that unambiguously imposes the risk of er-
ror on one particular party, the carrier, to the exclu-
sion of the other party, the shipper.”  Id. at 19a. 

Judge Agee dissented.  The bill of lading at issue, 
he noted, expressly incorporated the “terms and con-
ditions … set forth in the classification or tariff which 
governs the transportation of this shipment,” and the 
uncontradicted evidence presented to the district 
court established that the relevant “classification or 
tariff” for these purposes was Price List 4605.  Pet. 
App. 21a-22a.  ABB was thus bound by the liability 
limit set forth in Price List 4605, under the plain 
terms of the shipping contract and consistent with 
the provision of the Carmack Amendment authoriz-
ing liability limits “by a written agreement between 
the shipper and the carrier.”  Id. at 32a.  Citing the 
same contrary precedent as the district court, and 
likewise characterizing it as “indistinguishable” from 
this case, id. at 24a-25a, Judge Agee concluded that 
there was no statutory basis to refuse enforcement of 
that limit.  This conclusion was “further supported,” 
he said, “by the fact that ABB drafted the [shipping 
contract] in this case,” and should not be able to “rely 
on its own negligence in [failing to request or review 
the incorporated tariff] to avoid the resulting conse-
quences of its contractual covenants.”  Id. at 26a-27a.   

REASONS FOR GRANTING THE PETITION 
This case plainly warrants review.  The decision be-

low, holding that the Carmack Amendment imposes a 
heightened specificity requirement for liability limi-
tation clauses in shipping contracts, divides the cir-
cuits and calls into question a long line of precedent 
from this Court and others.  Infra Part I.  That deci-
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sion will, moreover, produce immediate negative con-
sequences for rail and motor carriers across the coun-
try, and ultimately risks disrupting the interstate 
shipping system on which the Nation’s economy de-
pends.  Infra Part II.     

I. THE DECISION BELOW CREATES A SPLIT 
AMONG THE CIRCUITS AND CONFLICTS 
WITH OPINIONS OF THIS AND OTHER 
COURTS REGARDING INTERPRETATION 
OF THE CARMACK AMENDMENT. 

The panel’s decision creates a clear split among the 
circuits on whether the Carmack Amendment impos-
es a heightened specificity requirement on the parties 
to a shipping contract.  Infra pp. 13-16.  It also con-
flicts with a number of opinions from both this Court 
and others addressing the statute’s requirements.  
Infra pp. 17-21.  Those conflicts amply justify this 
Court’s review. 

1. Two courts of appeals, the Second and Elev-
enth Circuits, have expressly rejected the heightened 
specificity requirement adopted by the panel, holding 
instead that liability limits incorporated into a con-
tract through general reference to a governing “tariff” 
are enforceable against the shipper.  Werner, 554 
F.3d at 1327-28; Siren, 249 F.3d at 1273-74; Mech. 
Tech., 776 F.2d at 1087-88.4  To read the Carmack 
Amendment as precluding enforcement of liability 
limits that would otherwise be valid under traditional 
principles of contract law would, they explain, be in-
                                            

4 See also Mech. Tech., 776 F.2d at 1089-90 (Winter, J., con-
curring in the result) (describing the panel’s holding as rejecting 
“a rule that when a bill of lading does not specify either a re-
duced rate or released value, and the shipper has no actual 
knowledge of the terms of the tariff, limitations of liability con-
tained in the tariff are not effective”).  
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consistent with the statutory language expressly au-
thorizing enforcement of liability limitations adopted 
“by a written agreement between the shipper and the 
carrier.”  E.g., Siren, 249 F.3d at 1270-74.  It would 
also be inconsistent with Congress’s intent to stand-
ardize and simplify shipping arrangements across the 
country, because it would deny shippers and carriers 
the right to structure their business relationships in 
light of accepted industry practice and terminology 
that is “universally understood throughout 
the [interstate shipping] industry.”  E.g., id.  There is 
no reason to excuse a shipper from a liability limita-
tion to which it agreed, and which it had an oppor-
tunity to review, merely because that limit was not 
described with particularity in the shipping contract 
itself.  Id.; accord Werner, 554 F.3d at 1328; Mech. 
Tech., 776 F.2d at 1087-88.  

“This is even more true,” these courts have rea-
soned, “when the [shipper itself] drafted the con-
tract.”  Siren, 249 F.3d at 1273-74.  It must be pre-
sumed in these circumstances, under traditional 
principles of contract law, that the shipper under-
stood that the “carrier’s tariff was incorporated by 
reference” and that it “should have known what 
terms were included within the tariff.”  Id.  Deeming 
it neither “proper [n]or necessary to protect shippers 
from themselves,” these courts have consistently held 
that liability limitations in a tariff or freight schedule 
incorporated by general reference in a shipping con-
tract, especially one drafted by the shipper, is en-
forceable under the Carmack Amendment “irrespec-
tive of whether the shipper had actual knowledge of 
the limiting aspect of those terms.”  Id. at 1271-74; 
accord Werner, 554 F.3d at 1328; Mech. Tech., 776 
F.2d at 1087-88.   
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These opinions squarely conflict with both the hold-
ing and reasoning of the Fourth Circuit’s decision.  
That decision holds that a liability limitation incorpo-
rated into a shipping contract through a “generic ref-
erence” to a governing tariff is unenforceable against 
the shipper, even when the shipper drafted the con-
tract, because in the panel’s view the Carmack 
Amendment requires that the contract either set 
forth the limitation itself or describe the tariff with 
“sufficient[ ] specific[ity],” that the shipper can be 
found to have knowledge of its terms.  Pet. App. 12-
13a.  The panel justified this requirement not on the 
language of the statute—which, as noted, expressly 
authorizes the incorporation of liability limitations in 
shipping contracts—but on its assumption that the 
principal purpose of the Carmack Amendment was to 
“protect[ ] shippers from attempts by carriers to avoid 
liability for damage to cargo.”  Id. at 6a.  That pur-
pose would be best served, the panel decided, by ex-
cusing a shipper from any liability limitation that is 
not described with particularity in the shipping con-
tract, even one drafted by the shipper.  Id. at 12a-13a.   

The panel acknowledged that its holding was con-
trary to the opinions discussed above, from the Se-
cond and Eleventh Circuits, but argued that those 
opinions were “distinguishable” in part because the 
shipping contracts in those cases more clearly de-
scribed the applicable liability limitation.  Pet. App. 
14a-17a & n.16.  Not so.  Those contracts used lan-
guage that was no more “specific” than that in the 
contract here—i.e., a general reference to “tariff” or 
“classification”—and in each case the court found that 
same language sufficient to incorporate the terms of 
the governing freight schedule.  Werner, 554 F.3d at 
1328; Mech. Tech., 776 F.2d at 1087-88; see also Si-
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ren, 249 F.3d at 1273-74.5  Whatever additional de-
scription the contracts in those cases may have con-
tained, and whatever other differences may exist be-
tween this case and those, they played no role in the 
courts’ analyses.  See Werner, 554 F.3d at 1328; 
Mech. Tech., 776 F.2d at 1087-88.  To the contrary, 
the material facts on which those courts relied—a 
shipping contract, drafted by the shipper, that ex-
pressly incorporates the terms of a governing “tariff” 
or other liability limitation—are in all respects “in-
distinguishable” from the facts presented here, as 
Judge Agee recognized in his dissenting opinion.  Pet. 
App. 24a-25a.6 

The split between the Fourth Circuit and the Se-
cond and Eleventh Circuits is thus square and deep.  
This divide should be resolved by this Court.   

2. The panel’s opinion is also inconsistent with a 
host of other circuit court decisions addressing the 
validity of liability limits under the Carmack 
                                            

5 In one of these cases, the shipping contract did not even use 
the term “tariff,” but instead mentioned only a designation 
(“Class 85”) that was used within the governing tariff to denote 
a liability limitation.  Siren, 249 F.3d at 1273-74.  Nevertheless, 
in light of evidence that the parties would have understood this 
designation as a reference to the liability limit, the Eleventh 
Circuit held the limit enforceable.  Id.   

6 Indeed, language used by the Eleventh Circuit in support of 
its holding could apply without change to this case:  “[H]ere we 
do not have a devious carrier hoping to slip a quick one over on 
an unsuspecting shipper.  Rather it is the shipper’s own agent 
who prepared the short form bill of lading on its own preprinted 
standardized contract form.  If the shipper’s agent thereby in-
corporated an industry-wide, indisputably legal, and federally 
sanctioned [liability] limitation[ ], the shipper cannot now be 
heard to complain about it.”  Siren, 249 F.3d at 1272 (quoting 
Swift Textiles, Inc. v. Watkins Motor Lines, Inc., 799 F.2d 697, 
703 (11th Cir. 1986)).  
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Amendment.  Those decisions have consistently held 
that a liability limitation set forth in a separate tariff 
or schedule is enforceable under the Amendment if 
four elements are satisfied:  (i) the tariff or schedule 
is “made ... available [to shippers] upon request”; 
(ii) the shipper had a “reasonable opportunity” to ne-
gotiate for a different liability limit; (iii) the carrier 
obtained the “shipper’s agreement as to the [selected] 
liability limit”; and (iv) the carrier issues a “bill of 
lading prior to moving the shipment that reflects any 
such agreement.”  OneBeacon, 634 F.3d at 1099-100; 
see also, e.g., Rohner Gehrig Co. v. Tri-State Motor 
Transit, 950 F.2d 1079 (5th Cir. 1992) (en banc); 
Hughes v. United Van Lines, Inc., 829 F.2d 1407 (7th 
Cir. 1987).  In none of these cases, or any other, has a 
court suggested that the shipping contract must, in 
addition to these elements, also describe the liability 
limitation or incorporated tariff with heightened 
“specificity,” as mandated by the panel decision be-
low.  Pet. App. 12a-13a. 

The panel majority nevertheless suggested that this 
requirement is consistent with these opinions, insofar 
as it serves to ensure that the shipper actually will 
review the liability limitation, in satisfaction of the 
“reasonable opportunity” element.  Pet. App. 13a.  
This reflects a fundamental misconception of the 
statutory prerequisites applied by other circuits.  
Those decisions do not demand that the carrier en-
sure that the shipper actually reads or understands 
the liability limitation clause, but require only that 
the carrier provide the shipper with an “opportunity” 
for review that is “reasonable” under the circum-
stances.  E.g., OneBeacon, 634 F.3d at 1099-100; see 
also Hughes Aircraft Co. v. N. Am. Van Lines, Inc., 
970 F.2d 609, 612-13 (9th Cir. 1992).  That opportuni-
ty is provided, they recognize, when the shipping con-
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tract expressly states that the terms of a governing 
tariff or freight schedule are incorporated, and the 
carrier makes that document available to the shipper 
upon request.  Hughes, 970 F.2d at 612-13.  The bur-
den then falls on the shipper to take advantage of 
that opportunity and request the tariff, if it wishes to 
review the terms.  Id.  Regardless of whether the 
shipper does so, however, the carrier has fulfilled its 
obligation and may assume, if the shipper executes 
the contract, that the shipper has knowledge of—and 
has agreed to be bound by—any liability limitation 
included in that document.  Id.7 

This result was clearly what Congress intended, as 
demonstrated by the 1995 amendments to the stat-
ute.  Those amendments, passed in response to court 
decisions suggesting that shippers could not be bound 
by liability limits in tariffs because they were no 
longer publicly filed with the ICC, imposed upon car-
riers a duty to make tariffs and other freight sched-
ules available to shippers and the public “on request.”  
49 U.S.C. § 11101(b); see also H.R. Rep. No. 104-422.  
The express purpose of this requirement was to en-
sure that shippers would have an opportunity to re-
view those terms and, thereby, “return to ... the ... 
situation where shippers were responsible for deter-
mining the conditions imposed on the transportation 
of a shipment” and “the carrier was under no obliga-
tion to specifically notify the shipper of the conditions 
or terms of the tariff.”  H.R. Rep. No. 104-422, at 223.     
                                            

7 It is, of course, hornbook law that a party who signs an 
agreement after a reasonable opportunity to review its terms is 
bound by those terms notwithstanding any post hoc claim of 
ambiguity or lack of knowledge, especially where, as here, the 
same experienced and sophisticated party drafted the agree-
ment now being challenged.  See, e.g., Mech. Tech., 776 F.2d at 
1087-88.   
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The heightened specificity standard adopted by the 
panel thus imposes on carriers the very obligation—
“to specifically notify the shipper of the conditions or 
terms of the tariff”—that Congress intended to elimi-
nate.  Id.  The demonstrable conflict between the 
panel’s decision and the statute, as interpreted by 
other circuits (and understood by Congress), further 
supports review.   

3. In addition to these inter-circuit conflicts, the 
panel’s opinion breaks from a long line of this Court’s 
decisions addressing the Carmack Amendment.  For 
more than a century, this Court has consistently held 
that shippers “are charged with notice” of the terms 
set forth in a tariff governing a shipment and that 
they—no less than carriers—“must abide by [those 
terms]” once the bill of lading issues.  Maxwell, 237 
U.S. at 97.8  While this rule is “undeniably strict,” 
and may in some circumstances work to the detri-
ment of a shipper, it must be enforced in all cases be-
cause “it embodies the policy which has been adopted 
by Congress.”  Id.  

The seminal opinion in Adams Express Co. v. 
Croninger, 226 U.S. 491 (1913), is illustrative of this 
approach.  The Court held there that a shipper is 
bound by the declared value of the freight as stated in 
the bill of lading, and cannot thereafter recover a 
greater amount if the shipment is damaged during 
transport, even if the shipper can show definitively 
that the actual damages exceed the declared value.  
Id. at 510-12.  In language equally applicable here, 
the Court explained that “it would be unjust and un-
reasonable, and would be repugnant to the soundest 
                                            

8 See also Maislin, 497 U.S. at 127; Louisville & Nashville 
R.R. v. Cent. Iron & Coal Co., 265 U.S. 59, 65 (1924); Kan. City 
S. Ry. v. Carl, 227 U.S. 639, 653 (1913).   
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principles of fair dealing and of the freedom of con-
tracting, and thus in conflict with public policy, if a 
shipper should be allowed to reap the benefit of the 
contract if there is no loss, and to repudiate it in case 
of loss.”  Id. at 510-11 (quoting Hart, 112 U.S. at 340).  
Relying on the same reasoning, subsequent cases 
have reiterated that under the Carmack Amendment 
a shipper is bound by the terms set forth in the bill of 
lading and applicable tariff, and cannot avoid those 
obligations through claims of “ignorance” or “inequi-
ty.”  Maislin, 497 U.S. at 127, 131-32; Maxwell, 237 
U.S. at 97; Adams Express, 226 U.S. at 511-12. 

These principles compel a result in this case con-
trary to that reached by the Fourth Circuit.  The bill 
of lading at issue expressly incorporated the terms of 
the governing “tariff or classification”—the applicable 
CSX price schedule—which unambiguously limited 
CSX’s liability to $25,000.  Pet. App. 7a-11a, 20a-22a.  
ABB indisputably could have but did not negotiate for 
a higher limit or seek full coverage (as it did in prior 
bills of lading with CSX and other carriers), perhaps 
because CSX would have demanded a higher ship-
ping rate in response.  Id.9  Having obtained the ben-
efit of a lower shipping rate, ABB cannot now avoid 
the obligation that accompanied it.  To hold other-
wise, as the Fourth Circuit did, is to allow ABB “to 
reap the benefit of the contract if there is no loss, and 
to repudiate it in case of loss,” in contravention of 
Adams Express and a host of other decisions of this 

                                            
9 To secure the lower shipping rates associated with limited 

liability coverage, while still protecting their investment, ship-
pers of high-value freight (like ABB) may and often do obtain 
insurance through a third-party insurer—which is typically 
more cost-effective than paying a full liability freight rate.  See 
Pet App. 47a.     
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Court.  226 U.S. at 510-11; see also, e.g., Maislin, 497 
U.S. at 127.   

Nothing in the statute, or any of the subsequent 
amendments, warrants such a departure from this 
Court’s decisions, or reflects a fundamental shift in 
congressional purpose in favor of affording maximum 
protection to shippers at the expense of carriers.  Cf. 
Pet. App. 6a, 19a (characterizing that purpose as “[to] 
protect[ ] shippers from attempts by carriers to avoid 
liability for damage to cargo” and “impose[ ] the risk 
of error on one particular party, the carrier, to the ex-
clusion of the other party, the shipper”).  Quite the 
contrary, as discussed above, Congress explicitly sig-
naled in the most recent statutory amendments its 
expectation that carriers would not be obliged “to spe-
cifically notify” shippers of the terms of an incorpo-
rated tariff; so long as the tariff or schedule is availa-
ble upon request, the shipper is deemed to have 
knowledge of its terms.  H.R. Rep. No. 104-422, at 
223; cf., e.g., Kirby, 543 U.S. at 24 (it is not the role of 
the courts to superimpose additional requirements on 
top of the plain meaning of a statute and basic prin-
ciples of contract law).  To address this conflict be-
tween the decision below and this Court’s precedent, 
and also to resolve the divide among the circuits on 
these issues, review should be granted.    
II. THIS CASE PRESENTS ISSUES OF  

EXCEPTIONAL NATIONAL IMPORTANCE 
CONCERNING THE INTERSTATE SHIP-
PING SYSTEM. 

Intervention by this Court is especially warranted 
given the importance of this case to the interstate 
shipping system.  That system transports over $1.3 
trillion worth of freight each year, serving each and 
every industry and commercial sector, and consti-
tutes the backbone of the U.S. economy.  See Fed. 



22 

 

Highway Admin., U.S. Dep’t Transp., Freight Facts 
and Figures 2011, at 10 tbl.2-2 (2011).  To function, it 
relies on the certainty and stability provided by uni-
form application of the Carmack Amendment.  See, 
e.g., Maislin, 497 U.S. at 127.  This was, indeed, the 
paramount purpose of the statute.  In order to avoid 
the “uncertainties and diversities of rulings” that 
previously plagued interstate shipping, and ensure 
that shippers and carriers could structure their 
agreements with knowledge and confidence as to how 
they would be interpreted and enforced, Congress en-
acted the Carmack Amendment to establish a “uni-
form rule” for shipping arrangements that would be 
consistently applied in courts throughout the Nation.  
Adams Express, 226 U.S. at 505-06.   

That uniformity, largely achieved over the last cen-
tury, is subverted by the decision below.  Under the 
heightened specificity standard adopted by the 
Fourth Circuit, liability limitations in shipping con-
tracts that would be fully enforceable in other juris-
dictions—including under the law of the jurisdiction 
in which the contract was drafted and executed—will 
now be unenforceable in that circuit.  See Pet. App. 
24a-26a. Without knowing where future litigation 
may occur, neither carriers nor shippers will be able 
to predict with any certainty whether or how an in-
corporated liability limitation will be applied.  This is 
precisely the situation the Carmack Amendment was 
intended to prevent:  where “it [is] practically impos-
sible for a shipper engaged in a business that extend-
ed beyond the confines of his own State, or for a car-
rier whose lines were extensive, to know ... what 
would be the carrier’s actual responsibility as to 
goods delivered to it for transportation from one State 
to another.”  Adams Express, 226 U.S. at 505-06.  In 
short, the decision below re-introduces the very “un-
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certainties and diversities of rulings” the statute was 
enacted to end.  Id.   

These uncertainties will be particularly acute, and 
most damaging, for carriers currently operating un-
der shipping contracts with incorporated liability lim-
itation clauses.  Such clauses provide substantial 
benefits for carriers, as they allow for better man-
agement of risk and planning of future operations 
and investments, and they are often negotiated by 
carriers in exchange for substantial reductions in 
shipping charges or other concessions to shippers.  
See, e.g., Maislin, 497 U.S. at 127; Adams Express, 
226 U.S. at 509-10; OneBeacon, 634 F.3d at 1099-100.  
Now, however, under the Fourth Circuit’s standard, 
these carriers will routinely be denied the benefit of 
their bargain, notwithstanding the parties’ settled 
contractual expectations that agreed-upon incorpo-
rated liability limitations would be fully enforceable.  
Pet. App. 12a-14a, 19a.  The result, in effect, is a 
mass modification of shipping contracts and an im-
mediate, exponential increase in carriers’ liability ex-
posure.  In this case alone, by virtue of the Fourth 
Circuit’s decision, CSX’s potential exposure under its 
shipping contract with ABB jumped from $25,000 to 
more than $1 million—a nearly 50-fold increase.  See 
id. at 1a-2a. 

The sums rise significantly when one considers the 
volume of interstate shipping that passes through the 
Fourth Circuit on a regular basis.  All of the major 
railways and highways between the major ports and 
cities of the northeast and the south pass through 
that circuit, and likewise much of the traffic between 
the east and west coasts touches its jurisdiction at 
some point.  See Bureau of Transp. Statistics, U.S. 
Dep’t of Transp., Transportation Statistics Annual 
Report 2012, at 33-48 (2013).  Given the generous 
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venue provisions of the Carmack Amendment, this 
means that a carrier handling such a shipment may 
potentially be subject to suit in the Fourth Circuit.   
See 49 U.S.C. §§ 11706(d), 14706(d) (permitting 
claims to be brought, inter alia, in any “State through 
which the defendant carrier operates”).  These carri-
ers can therefore no longer rely on the enforceability 
of liability limitations incorporated into their ship-
ping agreements, even if those limits would assuredly 
be enforceable in the jurisdiction in which carrier is 
based or where the contract was executed (as in the 
Second and Eleventh Circuits).   

Indeed, because the Fourth Circuit’s standard could 
allow a shipper to recover awards many multiples 
greater than that available elsewhere, it seems cer-
tain that shippers will bring their claims in that ju-
risdiction whenever the shipment is connected in any 
way with it (as will very often be the case).  The 
Fourth Circuit will become a haven and hub for liti-
gation under the Carmack Amendment.   

The panel decision, in addition to centralizing these 
cases in the Fourth Circuit, will also incentivize fur-
ther Carmack Amendment litigation.  The heightened 
specificity standard was applied in this case to inval-
idate a liability limitation clause, but nothing will 
stop shippers from arguing in future cases that it 
should be applied to invalidate other terms in a tariff 
or freight schedule incorporated by reference in a 
shipping contract.  See Pet. App. 31a-32 & n.10.  In-
deed, shippers will have every incentive to do so, giv-
en that those terms most often serve to protect the 
carrier’s interest.  See, e.g., Kirby, 543 U.S. at 18-21.  
The end result will be that tariffs—which have been 
used in the shipping industry for more than a century 
to define the terms of shipping arrangements (and 
indeed were congressionally mandated through the 
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1990s), supra pp. 4-8—may no longer be relied upon 
by carriers, pressuring them to transition to a new 
means of doing business.  The ensuing costs, associ-
ated with both increased litigation and the modifica-
tion of long-standing business practices, will be 
enormous, and will eventually be borne by consum-
ers.   

All of this can and should be avoided.  The Court 
should grant certiorari to review the decision of the 
Fourth Circuit, resolve the conflicts among the Cir-
cuits over the interpretation of the Carmack Amend-
ment, and provide much-needed clarification for 
shippers and carriers across the country.   

CONCLUSION 
For these reasons, the petition for a writ of certio-

rari should be granted. 
Respectfully submitted, 
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