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December 3, 2013

By Electronic Mail

Honorable Scott S. Harris
Clerk
Supreme Court of the United States
One First Street, N.E.
Washington, D.C. 20543

Re: Sebelius v. Hobby Lobby Stores, Inc., No. 13-354; Conestoga Wood
Specialties Corp. v. Sebelius, No. 13-356

Dear Mr. Harris:

This letter is submitted on behalf of Petitioner Conestoga Wood Specialties
Corp. (“Conestoga Wood”) in the above-captioned consolidated cases in response to
the Court’s request that the parties submit a briefing proposal. Counsel for
Petitioner Conestoga Wood and Respondent Hobby Lobby Stores, Inc. have
discussed this matter with counsel for the Government. All parties have agreed to
recommend that the Court leave the alignment of the parties unchanged.
Proceeding in this manner would allow the parties to follow this Court’s normal
briefing procedure with one exception. The parties have agreed to jointly request
that the Court establish a due date of January 28, 2013 for all arnicus curiae briefs,
whether in support of Petitioner Conestoga Wood Specialties, Respondent Hobby
Lobby Stores, Inc., the Government, or no party to this action. This would
streamline the filing of amicus curiae briefs and eliminate any duplicate briefs that
may be filed in both cases.

If the Court declines to adopt the parties’ joint proposal, Petitioner Conestoga
Wood presents two additional options for the Court’s consideration.

1. If the Court chooses to realign the parties, equity would suggest that
the corporations challenging the contraceptive-coverage mandate, especially a
closely-held, woodworking firm, receive an opportunity to file a merits brief and a
reply brief, as opposed to the Government, which has raised essentially the same
arguments in both cases. Petitioner Conestoga Wood therefore proposes allowing
both parties challenging the application of the Affordable Care Act’s contraceptive-
coverage mandate to serve as petitioners and file separate briefs in this matter.
This option would realign the parties to the consolidated action in keeping with
their stance on the merits, thereby simplifying matters for the Court’s
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consideration. It would also place the Government in its usual position as
respondent in cases where the lawfulness of a federal statute’s application is at
issue. Selecting this option would also allow the parties to follow this Court’s
normal briefing procedure. Conestoga Wood would agree to allow the Government
to file either two separate merits briefs or a single combined merits brief consisting
of up to 22,500 words, whichever it prefers.

2. Alternatively, and given the unusual nature of this matter in which
the Government is Petitioner in one case and Respondent in the other, Petitioner
Conestoga Wood suggests that each party to the consolidated action simultaneously
file one brief on the merits followed by one brief in opposition 30 days later, with the
Government receiving up to twice the number of words normally available under
the rules of this Court in order that it may adequately respond to both cases. This
option would evenly distribute the available briefs between the parties, grant each
party a reply (opposition) brief, and simplify the Court’s consideration of each
party’s arguments in a manner similar to that employed when cross-petitions are
consolidated for argument. See Supreme Court Rule 25.4. It would also allow the
Court to set back the due date for the parties’ merits briefs, which would otherwise
fall shortly after the close of the holiday season. If the Court selects this option,
Petitioner Conestoga Wood suggests that the Court schedule the parties’ merits
brief to be due on January 31st and the parties’ opposition briefs to be due on March
3rd. All arnicus curiae briefs would be due 7 days after the parties’ merits briefing,
which would be on February 7th.

Regardless of which briefing proposal the Court adopts, Petitioner Conestoga
Wood will endeavor to avoid potentially duplicative briefing by coordinating with
Respondent Hobby Lobby Stores, Inc. and incorporating or adopting by reference
arguments made in the latter’s briefing where appropriate.

Sincerely,

1’a6:t-
David A. Cortman
Counsel for Petitioner
Conestoga Wood Specialties Corp.

cc: See Attached Service List
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S. Kyle Duncan
The Becket Fund for Religious Liberty
3000 K Street, N.W.
Suite 220
Washington, D.C. 20007
kduncan@becketfund.org
Counsel for Respondent
Hobby Lobby Stores, Inc.

Paul D. Clement
Bancroft PLLC
1919 M Street, N.W.
Suite 470
Washington, D.C. 20036
pclement@bancroftpllc.com
Counsel for Respondent
Hobby Lobby Stores, Inc.

Donald B. Verrilli, Jr.
Solicitor General of the United States
United States Department of Justice
950 Pennsylvania Ave., N.W., Room 5614
Washington DC 20530-0001
SupremeCtBriefs@usdoj.gov
Counsel for the Government
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