
No. 13-309 
================================================================ 

In The 

Supreme Court of the United States 
---------------------------------  --------------------------------- 

LARRY C. MAYO, et al., 

Petitioners,        
v. 

BOARD OF EDUCATION OF 
PRINCE GEORGE’S COUNTY, et al., 

Respondents.        

---------------------------------  --------------------------------- 

On Petition For A Writ Of Certiorari 
To The United States Court Of Appeals 

For The Fourth Circuit 

---------------------------------  --------------------------------- 

PETITIONERS’ REPLY BRIEF 

---------------------------------  --------------------------------- 

ERIC SCHNAPPER* 
School of Law 
University of Washington 
P.O. Box 353020 
Seattle, WA 98195 
(206) 616-3167 
schnapp@u.washington.edu  
NICHOLAS W. WOODFIELD 
R. SCOTT OSWALD 
RICHARD T. SEYMOUR 
THE EMPLOYMENT LAW GROUP, P.C. 
888 17th Street, N.W. 
Ninth Floor 
Washington, D.C. 20006 
(202) 261-2806 

JAY P. HOLLAND
TIMOTHY F. MALONEY 
BRIAN J. MARKOVITZ 
JOSEPH, GREENWALD 
 & LAAKE, P.A. 
6404 Ivy Lane 
Suite 400 
Greenbelt, MD 20770 
(240) 553-1198 

Counsel for Petitioners 

*Counsel of Record 

================================================================ 
COCKLE LEGAL BRIEFS (800) 225-6964 

WWW.COCKLELEGALBRIEFS.COM 



i 

 
TABLE OF CONTENTS 

Page 

 I.   This Case Presents A Clear Circuit Con-
flict .............................................................  1 

 II.   The Conflict Involves An Important Issue 
Which Should Be Resolved by This Court ...  3 

 III.   The Decision of The Fourth Circuit Is 
Incorrect ....................................................  11 

Conclusion............................................................  13 



ii 

 
TABLE OF AUTHORITIES 

Page 

CASES: 

Alligator Co. Inc. v. La Chemise Lacoste, 421 
U.S. 937 (1975) .......................................................... 9 

American Fire & Casualty Co. v. Finn, 341 U.S. 
6 (1951) ...................................................................... 6 

Ashcroft v. Iqbal, 556 U.S. 662 (2009) ......................... 4 

Becker v. Montgomery, 532 U.S. 757 (2001) ................ 4 

Bell Atlantic Co. v. Twombly, 550 U.S. 544 
(2007) ......................................................................... 4 

Bowen v. Massachusetts, 487 U.S. 879 (1988) ............. 3 

Carlsbad Technology, Inc. v. HIF BIO, Inc., 556 
U.S. 635 (2009) .......................................................... 6 

Carnegie-Mellon University v. Cohill, 484 U.S. 
343 (1988) .............................................................. 6, 9 

Castorr v. Brundage, 459 U.S. 928 (1982) ................... 8 

Caterpillar Inc. v. Lewis, 519 U.S. 61 (1996) ........... 7, 9 

Edelman v. Lynchburg College, 535 U.S. 106 
(2002) ......................................................................... 5 

Federal Express Corp. v. Holowecki, 552 U.S. 
389 (2008) .................................................................. 4 

Elby’s Big Boy of Steubenville v. Frisch’s Res-
taurants, Inc., 459 U.S. 916 (1982) ........................... 8 

International Primate Protection League v. 
Administrators of Tulane Educational Fund, 
500 U.S. 72 (1991) ................................................. 6, 9 



iii 

 
TABLE OF AUTHORITIES – Continued 

Page 

Kerr-McGee Chemical Corp. v. Illinois, 459 
U.S. 1049 (1982) ........................................................ 8 

Kircher v. Putnam Funds Trust, 547 U.S. 633 
(2006) ..................................................................... 6, 9 

Lapides v. Board of Regents of the University 
System of Georgia, 535 U.S. 613 (2002) ................... 9 

Lincoln Property Co. v. Roche, 546 U.S. 81 
(2005) ......................................................................... 9 

Martin v. Franklin Capital Corp., 546 U.S. 132 
(2005) ......................................................................... 9 

Murphy Brothers, Inc. v. Michetti Pipe String-
ing, Inc., 526 U.S. 344 (1999) ............................. 6, 10 

Powerex Corp. v. Reliant Energy Services, Inc., 
551 U.S. 224 (2007) ................................................... 6 

Quackenbush v. Allstate Ins. Co., 517 U.S. 706 
(1996) ......................................................................... 6 

Rivet v. Regions Bank of Louisiana, 522 U.S. 
470 (1998) .................................................................. 9 

Rohrer, Hibler and Replogle v. Perkins, 469 
U.S. 890 (1984) .......................................................... 8 

Smith v. Barry, 502 U.S. 244 (1992) ............................ 4 

Stuckett v. U.S. Postal Service, 469 U.S. 898 
(1984) ......................................................................... 8 

Tellabs, Inc. v. Makor Issues & Rights, Ltd., 
551 U.S. 308 (2007) ................................................... 4 

Thermtron Products, Inc. v. Hermansdorfer, 
423 U.S. 336 (1976) ............................................... 6, 9 



iv 

 
TABLE OF AUTHORITIES – Continued 

Page 

Things Remembered, Inc. v. Petrarca, 516 U.S. 
124 (1995) .................................................................. 6 

Torres v. Oakland Scavenger Co., 487 U.S. 312 
(1988) ......................................................................... 4 

Wisconsin Department of Corrections v. 
Schacht, 524 U.S. 381 (1998) .................................... 9 

 
STATUTES AND RULES 

28 U.S.C. § 1292(a)(1) ................................................... 8 

28 U.S.C. § 1446(b) ....................................................... 5 

Federal Rules of Civil Procedure, Rule 9 ..................... 4 

Judicial Improvements Act of 1990 ......................... 7, 8 

 
BRIEF 

Petition for Writ of Certiorari, Murphy Broth-
ers, Inc. v. Michetti Pipe Stringing, Inc. (No. 
97-1909) 526 U.S. 344 (1999) .................................. 10 

 
OTHER AUTHORITIES 

Lexis-Nexis Form 90-REM:21 (¶ 9) ............................. 9 

Lexis-Nexis Form 66656-1-0-30 ................................... 9 

Lexis-Nexis Form 1293-3.34 ........................................ 9 

Note, On Removal Jurisdiction’s Unanimous 
Consent Requirement, 53 Wm. & Mary 235 
(2011) ......................................................................... 3 



1 

I. THIS CASE PRESENTS A CLEAR CIR-
CUIT CONFLICT  

 Respondents acknowledge that the courts of 
appeals have adopted different rules for determining 
whether to remand a case that has been removed 
from state court. (Br.Opp. 8 (standards “vary from 
court to court.”), 15 (federal courts apply “more strin-
gent ... rules in certain jurisdictions”)). There is 
agreement as well about which circuits apply which 
standards. “[I]n the Fifth, Seventh and Eighth Cir-
cuits ... one defendant may remove an action and all 
remaining defendants must indicate their consent in 
writing.” (Br.Opp. 7; see Pet. 10-14 (same)). On the 
other hand, “the Sixth and Ninth Circuits require 
that at least one attorney of record sign the notice of 
removal and certify that the remaining defendants 
consent to the removal.... The Fourth Circuit adopted 
the same approach in this case.” (Br.Opp. 7 (footnote 
omitted); see Pet. 14-17 (same)). Respondents 
acknowledge – indeed, insist – that the standard in 
the Fourth, Sixth and Ninth Circuits is “clear” 
(Br.Opp. 7, 8), as is the different standard in the 
Fifth, Seventh and Eighth Circuits. (Br.Opp. 7). 
Respondents agree that there are circuits in which 
the court of appeals has not yet determined which of 
these divergent rules applies. (Br.Opp. 8 (some 
“[c]ircuits that have not provided the type of clear 
guidance” that exists in the Fourth, Fifth, Sixth, 
Seventh, Eighth and Ninth Circuits); see Pet. 22-28).  

 Despite these undisputed differences between the 
standards governing removal, the brief in opposition 
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states that there is “not ... an unresolved question of 
federal law.” (Br.Opp. 1). It is difficult to understand 
what this assertion could plausibly mean. Whether a 
non-removing party must file a written statement of 
consent with the court is a question (the answer is 
either “yes” or “no”), that question is one of law (not 
fact), it is a federal question (state law standards do 
not control) and it is unresolved (three circuits disa-
gree with three other circuits, and six circuits have 
not decided the question either way).  

 The brief in opposition also asserts that “the 
same outcome occurs regardless of the approach 
followed.” (Br.Opp. 10). That is clearly incorrect. If 
the instant case had been removed to a district court 
in the Fifth, Seventh or Eighth Circuits, it would 
have been remanded to state court. The same is true 
of the cases set out in the petition that were success-
fully removed to district courts in the Sixth and 
Ninth Circuits. (Pet. 14-17). Conversely, there are 
scores of cases that were remanded to state court by 
district courts in the Fifth, Seventh and Eighth 
Circuits (Pet. 10-14) which would have remained in 
federal court had they been removed in the Fourth, 
Sixth and Ninth Circuits.  

 Respondents insist that the conflicting standards 
utilized by the circuits have not created a “split,” but 
are merely “different approaches.” (Br.Opp. 4, 5, 6, 
10-11, 16). But simply relabeling those divergent 
rules as “different approaches,” rather than “different 
legal standards,” does not alter the underlying reali-
ty: the Fifth, Seventh and Eighth Circuits remand to 
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state court cases which the Fourth, Sixth and Ninth 
Circuits retain in federal court.  

 
II. THE CONFLICT INVOLVES AN IM-

PORTANT ISSUE WHICH SHOULD BE 
RESOLVED BY THIS COURT 

 This disagreement among the circuits regarding 
the steps necessary to meet the consent requirement 
“creates uncertainty for litigants, adds superfluous 
time and expense into the already burdensome litiga-
tion process, and promotes forum shopping.” Note, On 
Removal Jurisdiction’s Unanimous Consent Require-
ment, 53 Wm. & Mary 235, 262 (2011). “Nothing is 
more wasteful than litigation about where to litigate.” 
Bowen v. Massachusetts, 487 U.S. 879, 930 (1988) 
(Scalia, J., dissenting). This Court has repeatedly 
granted certiorari to resolve procedural questions 
that create such problems, including procedural 
issues related to removal, and should do so in the 
instant case. 

 (1) Respondents suggest that certiorari should 
not be granted to address a circuit conflict if the 
governing standard is clear within each circuit, even 
though the standard varies from circuit to circuit. 
“[I]f ... entities desire to remove a state court lawsuit 
to federal court they merely must ascertain the 
relevant guidance to follow, and then take the appro-
priate steps to satisfy this guidance.” (Br.Opp. 15). 
“Defendants merely need to follow the applicable 
process adopted by the Circuit in which they wish to 
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litigate.” (Br.Opp. 8). But the central purpose of 
granting review is to resolve a circuit conflict, not to 
clear up uncertainty within a circuit. When this 
Court grants certiorari, it often will be the case that 
within particular circuits the law is clear; indeed, the 
absence of such clarity might militate in favor of 
deferring review until the issues had been further 
vetted in the lower courts.  

 (2) Respondents argue that “[t]he only differ-
ence [in this case] occurs with respect to the accepta-
ble form” – the legally required content – of “the court 
filing” required to satisfy the unanimity requirement. 
(Br.Opp. 1, 4). But whether a particular “court filing” 
meets the applicable legal standard has important, 
sometimes conclusive consequences for the rights of 
the parties. This Court has often granted review to 
resolve just such issues. For example, this Court has 
repeatedly granted certiorari to delineate “the ac-
ceptable form” of a complaint under Rule 9 of the 
Federal Rules of Civil Procedure. E.g., Ashcroft v. 
Iqbal, 556 U.S. 662 (2009); Tellabs, Inc. v. Makor 
Issues & Rights, Ltd., 551 U.S. 308 (2007); Bell Atlan-
tic Co. v. Twombly, 550 U.S. 544 (2007). Certiorari 
has been granted several times to clarify the “ac-
ceptable form” of a notice of appeal. Becker v. Mont-
gomery, 532 U.S. 757 (2001); Smith v. Barry, 502 U.S. 
244 (1992); Torres v. Oakland Scavenger Co., 487 U.S. 
312 (1988). And the Court has twice concluded that 
there was a need to delineate the “acceptable form” of 
a charge of discrimination filed with the EEOC. 
Federal Express Corp. v. Holowecki, 552 U.S. 389 



5 

(2008); Edelman v. Lynchburg College, 535 U.S. 106 
(2002). Resolution of the standard governing the 
sufficiency of removal documents is of similar practi-
cal importance.  

 The difference between the two standards at 
issue is more than a formality. Section 1446(b) estab-
lishes an unusually short and rigid 30-day deadline 
for removal by parties sued in state court. 28 U.S.C. 
§ 1446(b). Within that period a defendant must 
assess, in light of the particular claims in a given 
complaint and of the potential roles of the other 
parties, whether its interests would best be served by 
seeking (or agreeing to) removal. The decisionmaking 
process of particular institutional defendants may 
hinder the taking of definitive action within that 
short period. Counsel for a defendant could easily 
find, as the 30-day deadline drew to a close, that 
although he or she might be able to indicate informal-
ly no opposition to removal by another party, he or 
she still lacked final authorization from the client to 
file with the court a formal, written statement of 
consent. In the instant case, for example, counsel for 
the union – although presumably well aware that a 
number of courts of appeals, as well as most district 
courts in the Fourth Circuit, required the filing of a 
formal statement of consent – was unwilling or 
unable prior to the expiration of the 30-day deadline 
to do more than make some sort of statement to 
counsel for the school board.  

 (3) Respondents suggest that this Court has 
concluded that questions regarding removal are not 
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important enough to warrant review by this Court 
except where the issue concerns the existence of 
subject matter jurisdiction. (Br.Opp. 11, 13). That is 
not correct. This Court has repeatedly granted certio-
rari to resolve non-jurisdictional issues related to 
removal.1 For example, in Murphy Brothers, Inc. v. 
Michetti Pipe Stringing, Inc., 526 U.S. 344 (1999), 
review was granted to determine whether the 30-day 
period for removal begins to run only when the com-
plaint is served on the defendant, or also at the time 
of “receipt, before service of official process, of a 
‘courtesy copy’ of the filed complaint faxed by counsel 
for plaintiff [ ] .” 526 U.S. at 347. And the Court has 
repeatedly granted review to determine when a 
district court order remanding a case may be ap-
pealed.2 

 
 1 E.g., International Primate Protection League v. Adminis-
trators of Tulane Educational Fund, 500 U.S. 72 (1991) (whether 
federal agencies or only federal officials are authorized to 
remove a case under section 1442(a)(1)); Carnegie-Mellon 
University v. Cohill, 484 U.S. 343 (1988) (discretion to remand 
state-law claim when federal claim has been voluntarily dis-
missed); Thermtron Products, Inc. v. Hermansdorfer, 423 U.S. 
336 (1976) (circumstances under which properly removed claim 
can be remanded); American Fire & Casualty Co. v. Finn, 341 
U.S. 6 (1951) (whether defendant which removed action is 
estopped from arguing action was not removable). 
 2 Carlsbad Technology, Inc. v. HIF BIO, Inc., 556 U.S. 635 
(2009); Powerex Corp. v. Reliant Energy Services, Inc., 551 U.S. 
224 (2007); Kircher v. Putnam Funds Trust, 547 U.S. 633 (2006); 
Quackenbush v. Allstate Ins. Co., 517 U.S. 706 (1996); Things 
Remembered, Inc. v. Petrarca, 516 U.S. 124 (1995). 
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 In Caterpillar Inc. v. Lewis, 519 U.S. 61 (1996), 
the district court resolved on the merits a case in 
which, when it was originally removed, there was no 
federal jurisdiction; diversity jurisdiction had come 
into existence only subsequent to removal. Respond-
ents assert that “[t]his Court ... found that this situa-
tion [in Caterpillar] did not present an important 
question of appellate concern.” (Br.Opp. 12). To the 
contrary, this Court granted certiorari in Caterpillar 
for the very purpose of resolving that question on 
appeal. Rather than “consider[ing] these matters not 
to be ‘important’ enough to adjudicate” (Br.Opp. 11), 
this Court granted review and adjudicated that very 
question. The Court’s decision in Caterpillar did not 
draw any distinction between the respective roles of 
the trial and appellate courts; rather, it rested on an 
application of the principle – previously established 
in cases commenced in rather than removed to dis-
trict court – that a federal court may adjudicate a 
claim over which it has jurisdiction at the point in 
time when it reaches the merits, even if there was no 
such jurisdiction earlier in the proceeding.  

 (4) The Judicial Improvements Act of 1990 does 
not delineate the “relevant factors to consider on the 
question of whether a Circuit conflict rises to the 
intolerable level” (Br.Opp. 13), or indicate that proce-
dural issues did not warrant review by this Court. 
Section 302 of the Act, on which respondents rely, 
called for a study of “the number and frequency of 
conflicts among the judicial circuits in interpreting 
the law that remain unresolved because they are not 
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heard by the Supreme Court.” 104 Stat. 5104 (em-
phasis added). The list, quoted by respondents, of 
possible consequences of a circuit conflict is not a 
description of the impact of all the circuit conflicts 
this Court does resolve, but is instead a statement of 
the types of consequences the study should identify of 
the conflicts that are “unlikely to be resolved by the 
Supreme Court.” Id. (emphasis added). At most that 
expressly non-exclusive list sets out the factors that 
Congress might consider in deciding whether the 
conflicts not being resolved by this Court warranted 
creation of a new appellate court; it emphatically is 
not an exclusive description of the conflicts this Court 
does or should resolve. 

 Similarly, the congressional testimony cited by 
respondents does not demonstrate that Justice White 
believed that certiorari should not be granted to 
resolve procedural issues. (Br.Opp. 14-16). Justice 
White repeatedly argued for a grant of certiorari to 
resolve circuit conflicts regarding procedural ques-
tions,3 including in several cases in which the proce-
dural issue concerned removal.4 

 
 3 E.g., Rohrer, Hibler and Replogle v. Perkins, 469 U.S. 890 
(1984) (which orders are appealable under 28 U.S.C. 
§ 1292(a)(1)); Stuckett v. U.S. Postal Service, 469 U.S. 898 (1984) 
(whether particular statute of limitations is jurisdictional); 
Elby’s Big Boy of Steubenville v. Frisch’s Restaurants, Inc., 459 
U.S. 916 (1982) (standard of review on appeal); Castorr v. 
Brundage, 459 U.S. 928 (1982) (res judicata). 
 4 Kerr-McGee Chemical Corp. v. Illinois, 459 U.S. 1049 
(1982) (whether complaint sufficiently presented federal question 

(Continued on following page) 
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 (5) In the district courts, as in this Court,5 a 
substantial portion of the cases removed from state 
court involve multiple defendants. Cases in which a 
co-defendant might be willing only to consent to, but 
not to join, removal are sufficiently common that 
there are published forms for doing so, although the 
forms conflict in a manner that tracks the circuit 
conflict.6 In addition to the six circuit court opinions, 
there are more than 120 district decisions regarding 
the question presented. The volume of such decisions 
identified in the petition in the instant case is far 
larger than the number of lower court decisions 

 
to support removal); Alligator Co. Inc. v. La Chemise Lacoste, 
421 U.S. 937 (1975) (whether refusal to remand a case can be 
challenged on appeal of an order granting a preliminary injunc-
tion). 
 5 E.g., Kircher v. Putnam Funds Trust, 547 U.S. 633, 637 
(2006); Martin v. Franklin Capital Corp., 546 U.S. 132, 134 
(2005); Lincoln Property Co. v. Roche, 546 U.S. 81, 84 (2005); 
Lapides v. Board of Regents of the University System of Georgia, 
535 U.S. 613, 616 (2002); Wisconsin Department of Corrections v. 
Schacht, 524 U.S. 381, 383 (1998); Rivet v. Regions Bank of 
Louisiana, 522 U.S. 470, 473 (1998); Caterpillar Inc. v. Lewis, 
519 U.S. 61, 65 (1996); Int’l Primate Protection League v. 
Administrators of Tulane Ed. Fund, 500 U.S. 72, 74-75 (1991); 
Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 345 (1988); 
Thermtron Products, Inc. v. Hermansdorfer, 423 U.S. 336, 337 
(1976). 
 6 The Lexis-Nexis removal forms for “U.S. District Court, 
All Districts” provide for a statement of consent signed by 
counsel for the non-removing defendant. Forms 90-REM:21 
(¶ 9), 66656-1-0-30. But the form for removal to district courts in 
the Ninth Circuit contemplates merely a representation by 
counsel for the removing defendant. Form 1293-3.34. 
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usually set forth in a petition. For example, the 
petition in Murphy Brothers identified less than two 
dozen decisions that had addressed the removal issue 
in that case.7 

 The number of cases where consent matters is far 
larger than the number of cases in which consent is 
litigated. As respondents themselves point out, par-
ties will usually adjust their actions in light of con-
trolling circuit precedent. (Br.Opp. 10, 15). In the 
Sixth and Ninth Circuits, removing defendants 
routinely obtain informal consent and report it in 
their notice of removal. Because the controlling 
circuit decisions permit that practice, the issue is 
rarely litigated in those circuits; only a plaintiff 
unfamiliar with those precedents would bother to 
object. Conversely, in the Fifth, Seventh and Ninth 
Circuits a defendant would not normally attempt to 
remove unless all the co-defendants were willing 
either to join in the notice or to file a formal, written 
consent with the district court. In those circuits 
litigation would only arise where a removing defen-
dant improperly relied instead on a statement in its 
notice of removal, either out of ignorance of the law or 
in the hope that its failure to comply with governing 
precedent would be overlooked.  

 (6) It is of no significance that Congress has not 
adopted legislation to address this circuit conflict. 
The presumption that Congress is aware of decisions 

 
 7 Petition for Writ of Certiorari, No. 97-1909, 8 n.3, 16 n.13. 
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of this Court relevant to the meaning of a particular 
enactment does not encompass an assumption that 
Congress was also aware of all lower court decisions 
related to issues about which Congress took no ac-
tion. There is simply no basis for asserting, as do 
respondents, that Congress actually knew of, consid-
ered, and then “chose not to address the ... conflict ... 
here.” (Br.Opp. 17). Respondents rely, not on any 
action taken by Congress, but only on “[c]ongressional 
silence on this issue.” (Br.Opp 18). This Court has 
repeatedly emphasized that no reliable inferences can 
be drawn from such silence. 

 
III. THE DECISION OF THE FOURTH CIR-

CUIT IS INCORRECT 

 The brief in opposition illustrates the error 
underlying the Fourth Circuit’s decision. Respondents 
assert that “there is no dispute that all defendants 
consented to the removal.” (Br.Opp. 11). Petitioners of 
course, do dispute whether what the union did consti-
tuted consent. What respondents are asserting, 
rather, is that there is “no dispute” that union (or its 
counsel) intended to consent. Respondents and the 
court of appeals err in assuming that whether a case 
can be removed to federal court turns on the subjec-
tive intent of the party or parties that did not join the 
notice of removal. 

 In respondents’ view a “dispute” about consent 
would turn on the state of mind of the non-removing 
defendant or its counsel. Respondents contend that 
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an intent to consent can be inferred in this case from 
the fact that counsel for the union, following removal 
by the board of education, filed a notice of appearance 
in federal rather than state court, and later filed a 
motion to dismiss in federal court. A dispute about 
the subjective intent of the union might focus more 
directly on testimony about what the union lawyer or 
union officials said to one another or to counsel for 
the school board; even inaction (such as inaction in 
the wake of an email reading “let me know if you 
object to removal”) might be significant to the as-
sessment of the intent of a non-removing defendant.  

 But a removal standard which turns on judicial 
resolution of such fact-bound issues disputes would 
lack the simplicity and predictability that are essen-
tial in rules governing the threshold question of 
whether a lawsuit may proceed in federal court. 
Discovery and factfinding regarding discussions 
about removal and consent among defense attorneys, 
between a defendant and its counsel, or among offi-
cials of an institutional defendant, or regarding other 
possible indicia of subjective intent, would needlessly 
complicate and delay resolution of disputes about 
whether a case should be litigated in federal court or 
remanded to state court. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 For the above reasons, a writ of certiorari should 
issue to review the judgment and opinion of the Court 
of Appeals for the Fourth Circuit. 
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