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QUESTIONS PRESENTED 

This Court should not grant certiorari, but if it 

does, it should add the following question: 
 

Whether a State waives its sovereign immunity 

from liability by removing a case to federal court as 

to a claim: (1) that the plaintiff had not asserted 

when the State removed the case and (2) for which 

the State would have sovereign immunity from lia-

bility in state court. 
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REASONS THE COURT SHOULD DENY CERTIORARI 

This Court should not use this case to address the 

question presented. As explained below, it is difficult 

to imagine a worse vehicle for that task. There is no 

good reason to address this issue here, given that it 

is frequently litigated and the split is largely seman-

tic. 
 

1. Stroud did not assert a federal ADEA claim 

until after the Board removed this case. 

As an initial matter, this case presents a proce-

dural difficulty that would preclude this Court from 

even reaching the question presented in Stroud’s pe-

tition: she did not raise her federal ADEA claim until 

after the Board of Pardons of Paroles had removed 

her case to federal court. The only federal claim she 

had asserted against the Board in state court was 

under a statute, Title VII, to which the State had no 

sovereign-immunity defense. See Fitzpatrick v. 

Bitzer, 427 U.S. 445, 456 (1976). She first asserted 

the federal ADEA claim several months after the 

case arrived in the district court. See App. 2a. 

a. This circumstance means that the judgment be-

low was correct regardless of the answer to the ques-

tion presented. When the Board removed the case, it 

certainly “‘submit[ted] its rights’” under Title VII 

“‘for judicial determination.’” Lapides v. Bd. of Re-

gents, 535 U.S. 613, 619 (2002) (quoting Gunter v. 

Atlantic Coast Line R. Co., 200 U.S. 273, 284 (1906)). 

But it did not do the same for its rights under the 

federal ADEA. No reading of Lapides would give a 

plaintiff license to pursue new federal claims against 
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a State without regard for sovereign immunity simp-

ly because the State previously removed the case.  

At the very least, this circumstance creates a 

massive obstacle to resolving Stroud’s question pre-

sented. If this Court were to grant certiorari on 

Stroud’s question, the Court also would need to grant 

certiorari on the antecedent question, set out above, 

whether a removing State waives its sovereign im-

munity from liability with respect to claims a plain-

tiff did not assert before the removal. See supra at i. 

Consistent with Lapides’s logic, the answer should be 

“no.” That, in turn, would obviate the need for the 

Court to answer the question Stroud presents. The 

better course of action is to wait for a case where the 

claim at issue is one the plaintiff actually raised in 

state court. 

b. In trying to address these problems, Stroud 

just creates bigger ones.  

She first injects complex and unresolved ques-

tions of state law into the analysis. She suggests that 

did not raise her federal ADEA claim in state court 

because she had pursued a state age-discrimination 

claim in state court, under an Alabama statute pre-

cluding plaintiffs from proceeding with those claims 

in state court when they have federal ADEA claims 

pending “‘in federal court.’” Pet. 3-4 & n.1 (quoting 

ALA. CODE §25-1-29). If she is asserting that this 

statute bars plaintiffs from raising federal ADEA 

claims in state court, then she is wrong. That statute 

precludes plaintiffs from splitting their case between 

different courts. It does not preclude a plaintiff from 

bringing a federal ADEA claim in an Alabama court. 

See 29 U.S.C. §216(b) (allowing federal action “in any 

Federal or State court of competent jurisdiction”); id. 



3 
 

§626(b) (incorporating remedies from §216(b) into 

ADEA). Moreover, the federal district courts in Ala-

bama appear to have split on whether a plaintiff can 

simultaneously pursue these state and federal claims 

in a single court. Compare Wallace v. Jim Walter 

Homes, Inc., 68 F. Supp. 2d 1303, 1303-04 (M.D. Ala. 

1999) (yes), with Collins v. Compass Group, Inc., ___ 

F. Supp. 2d ___, No. 2:10-CV-02689-JEO, 2013 WL 

4433736 (N.D. Ala. Aug. 16, 2013) (no). This unset-

tled question of state law, which Stroud did not ade-

quately raise below, needs to be ironed out by the Al-

abama Supreme Court and the Eleventh Circuit. 

Stroud’s plan to wade into this murky area for the 

first time in this Court is reason enough to deny re-

view. 

Stroud also tries to address the problem by ad-

vancing an untenable reading of the Eleventh Cir-

cuit’s opinion. She suggests that the court held, in a 

footnote, that the timing of her claims was irrelevant 

to the general immunity question. See Pet. 7 (citing 

App. 15a n.3). What the footnote actually said was 

that the timing was irrelevant to the question of the 

State’s forum immunity—which, as that court ex-

plained, was the State’s objection to having to liti-

gate the case in federal rather than state court. The 

court did not say that timing was irrelevant to 

whether the State waived its immunity from liabil-

ity—the component of immunity that the court right-

ly found States do not waive in these circumstances. 

Because the Eleventh Circuit elsewhere reasoned 

that waiver of a State’s immunity from liability is 

mandated only when “a state gain[s] a new litigation 

advantage by removing,” App. 15a, the fact that the 

plaintiff previously has not asserted the claim at is-
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sue would appear to be highly relevant to the analy-

sis. Regardless, because the lower court alluded to 

this issue in a mere footnote, the law surrounding 

this question would benefit from more percolation in 

the Eleventh Circuit and elsewhere. 
 

2. Stroud has no substantial federal claim. 

This case is an even worse vehicle because 

Stroud’s underlying ADEA claim is frivolous. The 

District Court was being charitable to Stroud when it 

said her “factual allegations only obliquely hint at a 

cognizable age discrimination claim.” App. 24a-25a 

n.1. Stroud alleged that the Board failed to promote 

her because of her age, but the only purported “direct 

evidence” she offered was a statement by an employ-

ee who was not relevant because he “was not the 

decisionmaker with respect to [her] promotion.” Id. 

Stroud’s “circumstantial evidence” was even weaker. 

Id. She did not “allege that she applied for or was 

qualified for the” promotion. Id. She did not 

“identif[y]” a younger employee “who was promoted 

to” the position. Id. The employee she references in 

her petition was promoted to the same position 

Stroud held. See Pet. 3; App. 20a-21a. The agency 

that would have been responsible for giving her a 

promotion was not even the Board. It was the state 

“personnel office,” a non-party, and she did not allege 

that it had “failed to promote [her] because of her 

age.” Id. at 24a-25a n.1. With so little substance to 

her claim, the costs of briefing and arguing this case 

would dwarf any award she could ever hope to re-

ceive. 
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3. The Eleventh Circuit’s decision is correct. 

Cementing the case against review is the sound-

ness of the majority rule, adopted by the Eleventh 

Circuit below, on the question presented. Lapides 

expressed its holding in terms of “Eleventh Amend-

ment immunity,” rather than sovereign immunity, 

and in terms of claims “in respect to which the State 

has explicitly waived immunity from state-court pro-

ceedings.” 535 U.S. at 617. The Eleventh Circuit per-

suasively explained why Lapides does not go farther 

than that. App. 11a-17a. Most of the other circuits 

that have considered the question have reached the 

same result, on varying rationales. See Bergemann v. 

R.I. Dep’t of Envtl. Mgmt., 665 F.3d 336, 340-43 (CA1 

2011); Lombardo v. Penn., Dep’t of Pub. Welfare, 540 

F.3d 190, 196-200 (CA3 2008); Meyers ex rel. Benzing 

v. Texas, 410 F.3d 236, 240-55 (CA5 2005); Stewart v. 

North Carolina, 393 F.3d 484, 489-90 (CA4 2005). 

Those courts’ convincing refutations of Stroud’s ar-

guments do not need to be repeated here. If this 

court is to consider the issue, it should await a case 

in which a court of appeals goes the other way. 
 

4. This Court need not resolve the alleged split 

now. 

The persuasiveness of the majority approach, and 

the multiple rationales the courts have developed, 

suggests that the lower courts will soon iron out 

whatever divisions facially appear in language of the 

current caselaw. To that end, the reasoning of the 

only two circuits Stroud characterizes as on the other 

side of things appears to be reconcilable with the ma-

jority rule. 
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The Ninth Circuit’s decision in Embury v. King 

expressly left open the question whether “a removing 

State defendant [would] remain[] immunized from” 

an ADEA claim a plaintiff had asserted in state 

court. 361 F.3d 562, 566 n.20 (CA9 2004). The Ninth 

Circuit did hold that the State had waived its Elev-

enth Amendment immunity to the plaintiffs’ state 

and federal claims when it removed the case to fed-

eral court. But on the state-law claims, Embury was 

just like Lapides: the district court noted that Cali-

fornia would not have been “entitled to immunity on” 

those claims even when “they remained in State 

court.” Embury v. King, 191 F. Supp. 2d 1071, 1078 

(N.D. Cal. 2001). The federal claims, meanwhile, ap-

pear to have been ones to which the State did not 

have sovereign immunity in any event. The Ninth 

Circuit explained that the case did not involve a fed-

eral cause of action that “Congress failed to apply to 

the States through unequivocal and valid abrogation 

of their Eleventh Amendment immunity.” 361 F.3d 

at 566 n. 20. The court noted that the ADEA was 

such a statute, and it reserved the question whether 

a removing State would waive its immunity to a 

claim of that sort. Id. (mentioning the ADEA and cit-

ing Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 66-67 

(2000)). So despite broad language found elsewhere 

in the opinion, a future Ninth Circuit panel could 

make clear that its jurisprudence is in accord with 

the majority rule. 

The same can be said of the Tenth Circuit’s deci-

sion in Estes v. Wyoming Department of Transporta-

tion, 302 F.3d 1200 (CA10 Cir. 2002). Despite the 

broad language the court used there, the court did 

not consider the distinction, discussed by the Third, 
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Fifth, and Eleventh Circuits, between a State’s im-

munity from litigation in a federal forum and its sov-

ereign immunity from liability. It is not clear, from 

the face of the Tenth Circuit’s decision, whether Wy-

oming would have been able to assert sovereign im-

munity to the claims at issue if the case had stayed 

in state court. Indeed, one district court recently has 

noted that the Tenth Circuit’s decision by its terms 

refers to a waiver not of state sovereign immunity to 

liability, but rather the state’s immunity from “‘suit 

in a federal court.’” Coniff v. Vermont, No. 2:10-CV-

32, 2013 WL 5429428 (D. Vt. Sept. 30, 2013) (empha-

sis in Coniff). So the Tenth Circuit, when presented 

with the distinction between forum immunity and 

immunity from liability, may modify its jurispru-

dence to bring it into accordance with the majority 

rule. 

Although Stroud tries to fudge the law of the Sev-

enth Circuit and the Federal Circuits, she concedes 

that those circuits and four others have not directly 

addressed the question presented. Pet. 21, 26-27. She 

also admits that the question comes up all the time. 

See id. at 28 & App. C. In light of the difficulties as-

sociated with her particular case, this Court can and 

should await a good vehicle. 
 

CONCLUSION 

This Court should deny certiorari. 
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Respectfully submitted, 
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