
No. 13-435

IN THE

>upr£me (Enuri nf lip ffiniith Jiiates

Omnicare, Inc. et al.,
Petitioner,

-v.-

The Laborers District Council Construction

Industry Pension Fund and The Cement Masons

Local 526 Combined Funds,
Respondents.

ON petition for writ of certiorari to the
united states court of appeals for the sixth circuit

BRIEF IN OPPOSITION TO

PETITION FOR A WRIT OF CERTIORARI

Kevin L. Murphy

Graydon Head

& Ritchey, LLP
2400 Chamber Center Drive,

Suite 300

Fort Mitchell, Kentucky 41017
(859) 282-8800

Darren J. Robbins

Eric Alan Isaacson

(Counsel of Record)
erici@rgrdlaw. com

Henry Rosen

Steven F. Hubachek

Amanda M. Frame

Robbins Geller Rudman

& Dowd LLP

655 West Broadway,

Suite 1900

San Diego, California 92101
(619) 231-1058



QUESTION PRESENTED

Section 11 of the Securities Act of 1933, 15 U.S.C.
§77k, provides an express remedy for purchasers of a
registered security if the security's registration
statement "contained an untrue statement of material

fact or omitted to state a material fact required to be
stated therein or necessary to make the statement
therein not misleading."

Omnicare, Inc. issued securities pursuant to a
registration statement asserting that the provider of
pharmaceuticals to elderly residents of long-term care
facilities believed that it operated within the law -
when in truth Omnicare operated by paying and
receiving illegal kickbacks, illegally promoting
products such as Johnson & Johnson's Risperdal for
dangerous off-label uses, and submitting false claims
to Medicaid and Medicare. To settle governmental
claims against it, Omnicare eventually paid roughly
$150-million (plus interest), agreeing to enter a five-
year corporate-integrity rehabilitation program.

Asserting that the legality of Omnicare's conduct -
including kickbacks, fraudulent billing, and
promotion of pharmaceuticals for unauthorized off-
label use - amounts merely to a matter of "opinion,"
Petitioners ask this Court to decide:

"For purposes of a Section 11 claim, may a plaintiff
plead that a statement of opinion was 'untrue' merely
by alleging that the opinion itself was objectively
wrong, as the Sixth Circuit has concluded, or must
the plaintiff also allege that the statement was
subjectively false — requiring allegations that the
speaker's actual opinion was different from the one
expressed - as the Second, Third, and Ninth Circuits
have held?"
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PARTIES TO THE PROCEEDINGS AND
CORPORATE DISCLOSURE STATEMENT

Petitioners are Omnicare, Inc. ("Omnicare"), Joel F.
Gemunder, David W. Froesel, Jr., Cheryl D. Hodges,
the estate of the late Edward L. Hutton, and Sandra
E. Laney.

Respondents are the Laborers District Council
Construction Industry Pension Fund and the Cement
Masons Local 526 Combined Funds.

In addition to the above-listed parties, Indiana
State District Council of Laborers and Hod Carriers
Pension Fund was originally a named plaintiff in the
district court.

Pursuant to Supreme Court Rule 29.6,
Respondents disclose that neither the Laborers
District Council Construction Industry Pension Fund
nor the Cement Masons Local 526 Combined Funds
has a parent corporation, issues stock, or is owned or
controlled by a publicly traded corporation.
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