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(i) 

QUESTION PRESENTED 

Whether the Carmack Amendment, 49 U.S.C. 
§§11706, 14706, imposes a heightened ”specificity” 
requirement on the parties to a shipping contract, 
precluding enforcement of an agreed-upon limitation 
on the carrier’s liability set forth in an incorporated 
tariff if the contract itself does not explicitly describe 
the limitation or the tariff. 
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IN THE 

Supreme Court of the United States 
———— 

No. 13-452 
———— 

CSX TRANSPORTATION, INC., 
Petitioner, 

v. 

ABB INC., 

Respondent. 
———— 

On Petition for Writ of Certiorari to the 
United States Court of Appeals 

for the Fourth Circuit 

———— 

BRIEF OF THE ASSOCIATION OF  
AMERICAN RAILROADS AS AMICUS CURIAE  

IN SUPPORT OF THE PETITIONER 

———— 

INTEREST OF AMICUS CURIAE 1 

The Association of American Railroads (“AAR”) is an 
incorporated, nonprofit trade association representing 
the nation’s major freight railroads and Amtrak.  
AAR’s members operate approximately 82 percent of 
                                            

1 As required by Rule 37.2(a), counsel for amicus curiae AAR 
has timely notified the parties of AAR’s intent to file this brief, 
and both petitioner and respondent have filed letters with the 
Court consenting to the filing of amicus briefs.  Pursuant to Rule 
37.6, AAR states that no person or entity other than AAR has 
made monetary contributions toward this brief, and no counsel 
for any party authored this brief in whole or in part. 



2 
the rail industry’s line haul mileage, produce 97 
percent of its freight revenues, and employ 95 percent 
of rail employees.  In matters of significant interest  
to its members, AAR frequently appears before 
Congress, administrative agencies and the courts on 
behalf of the railroad industry, including participation 
as amicus curiae, frequently before this Court, in cases 
raising significant legal and policy issues.  This case 
raises such an issue. 

As petitioner correctly points out, the question of 
whether the Carmack Amendment requires particular 
specificity in transportation contracts that incorporate 
liability limits, as the Fourth Circuit held it does, is of 
“exceptional . . . importance” to the railroad industry.  
Pet. at 21.  Rail transportation is conducted in 
accordance with established commercial practices that 
are well understood by both carriers and their 
customers.  The arrangements railroads enter into, 
and the manner in which their services are offered and 
priced, are based to a large extent on the settled 
understandings of the legal regime that has long 
applied to transportation contracts.  As a consequence 
of the Fourth Circuit’s decision, these settled practices 
can no longer be relied upon by railroads providing 
transportation services.  AAR’s member railroads 
handle large volumes of freight between origin and 
destination points throughout the nation.  Though not 
all rail shipments travel through the Fourth Circuit, 
as petitioner explains, even much of the traffic that 
does not also potentially will be subject to the Fourth 
Circuit’s precedent.  Pet. at 23-24. 

By calling into question the enforceability of a great 
many rail transportation contracts, the decision below 
strikes a blow against uniformity and certainty in an 
area where predictability is critical, a matter of great 
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concern to AAR’s members, both those that operate in 
the Fourth Circuit and those that do not.  AAR filed 
amicus briefs in Norfolk Southern Ry. Co. v. Kirby, 543 
U.S. 14 (2004) and Kawasaki Kisen Kaisha, Ltd. v. 
Regal-Beloit Corp., 130 S.Ct. 2433 (2010), cases in 
which this Court addressed important issues involving 
the rules by which transportation contracts are to be 
interpreted.  Because resolution of the issue raised by 
this case is at least as critical, AAR is filing this brief 
on behalf of its member railroads to emphasize to this 
Court the significance of the impact of this case on the 
railroad industry and the urgent need for this Court to 
clarify the legal rules that govern transportation 
contracts to which the Carmack Amendment applies. 

STATEMENT OF THE CASE 

AAR adopts the Statement of the Case of petitioner. 

SUMMARY OF THE ARGUMENT 

The decision below is at odds with decisions of the 
Second and Eleventh Circuits, creating a split in the 
circuits over how the Carmack Amendment is to be 
interpreted.  The default regime established by the 
Carmack Amendment renders carriers that receive or 
deliver property liable for the “actual loss” of the 
property caused by any of the carriers transporting the 
property.  However, the statute permits carriers to 
limit their liability to something other than actual 
loss.  This may be accomplished by a written 
agreement between the shipper and carrier to limit 
carrier liability in return for a lower freight rate.  The 
flexibility granted by the Carmack Amendment to 
provide shippers the option of receiving a lower rate in 
return for accepting some of the risk of loss of the cargo 
makes commercial sense, and is precisely what 
occurred in this case.  Indeed, it is a long-standing, 
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widespread practice in the industry, which typically 
results in the shipper procuring insurance to cover the 
additional risk undertaken. 

This widespread practice will be subject to 
disruption and uncertainty as a result of the Fourth 
Circuit’s decision holding that, in the absence of 
linguistic specificity, a rail shipper is not bound by the 
liability limitations incorporated by reference into a 
transportation contract to which it agreed.  Though 
not all transportation contracts are similar, many 
such contracts—as did the one at issue in this case—
incorporate terms and conditions contained in railroad 
pricing documents.  If this Court does not review the 
decision below, myriad contracts for transportation 
occurring within the Fourth Circuit, or that have some 
other connection to that geographic area, will remain 
under question.  Railroads and their shippers will be 
unable to rely on the contractual arrangements under 
which they have long been doing business. 

The Fourth Circuit interpreted the Carmack 
Amendment to impose a requirement that has no basis 
in the statute’s language or purpose.  In order for 
carriers to limit their liability, Carmack requires the 
creation of a “written agreement between the shipper 
and the carrier” limiting liability.  Here, the parties 
did, in fact, enter into a written agreement which did 
limit carrier liability through documents incorporated 
into the agreement by language contained in the 
shipper’s standardized bill of lading.  Where such  
an agreement exists, nothing in the Carmack 
Amendment requires application of anything other 
than traditional rules of contractual interpretation to 
the agreement.  To the extent the Fourth Circuit 
interpreted Carmack to impose requirements on 
contracts that go beyond the normal rules of 
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contractual interpretation it was incorrect.  Moreover, 
the Fourth Circuit’s ruling has permitted a shipper to 
benefit from a lower freight rate than would have 
applied if the railroad had agreed to accept full 
liability, and then, after the cargo was damaged, avoid 
the limitation on the carrier’s liability that was the 
quid pro quo for the lower rate.  To avoid such a result, 
which is supported by neither law nor policy, this 
Court should grant the petition, reject the Fourth 
Circuit’s ruling, and affirm those of the Second  
and Eleventh Circuits, which better reflect the 
requirements of the Carmack Amendment and public 
policy governing the multi-billion dollar freight 
surface transportation industry. 

ARGUMENT 

THIS COURT SHOULD GRANT THE 
PETITION BECAUSE THE SPLIT AMONG 
THE CIRCUITS CREATED BY THE 
FOURTH CIRCUIT’S DECISION WILL 
UNDERMINE UNIFORMITY IN THE 
INTERPRETATION OF THE CARMACK 
AMENDMENT AND CALL INTO 
QUESTION THE ENFORCEABILITY AND 
RELIABILITY OF RAIL TRANSPORTA-
TION CONTRACTS THROUGHOUT THE 
NATION 

A number of courts have held, quite properly, that 
“[c]arriers should not be held to a standard that would 
impose liability on them due to a unilateral mistake 
by an experienced shipper.”  Norton v. Jim Phillips 
Horse Transp., Inc., 901 F.2d 821, 830 (10th Cir. 1989). 
Creating a clear split among the circuits, the Fourth 
Circuit recently held that they should.  Rather than 
interpreting transportation contracts in accordance 
with traditional rules of contract, the Court accepted 
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the argument of respondent, ABB, that it was 
unaware of a liability limitation to which it had agreed 
that had been incorporated into a bill of lading it  
had drafted and presented to the petitioner, CSX. 
Consequently, the Court of Appeals held that “the 
parties did not modify CSX’s level of liability by 
written agreement” as the Carmack Amendment 
requires as a condition of limiting carrier liability. 
ABB, Inc. v. CSX Transp., Inc., 721 F.3d 135, 137 
(2013).  In fact, the parties did modify CSX’s level of 
liability by written agreement, but the Fourth Circuit 
declined to hold ABB to the agreement it entered  
into because the Court interpreted the Carmack 
Amendment to require “specificity” when incorporating 
liability limitation terms contained in a carrier’s tariff 
into a transportation contract.  Id. at 142-43. 

As the petition explains, the Second and Eleventh 
Circuits have rejected the Fourth Circuit’s heightened 
specificity requirement and held “instead that liability 
limits incorporated into a contract through general 
reference to a governing ‘tariff’ are enforceable against 
a shipper.”  Pet. at 13; Werner Enterprises, Inc. v. 
Westwind Mar. Int’l, Inc., 554 F.3d 1319 (11th Cir. 
2009); Mech. Tech., Inc. v. Ryder Truck Lines, Inc., 776 
F.2d 1085 (2d Cir. 1985).  This Court should grant the 
petition, reject the Fourth Circuit’s ruling, and affirm 
those of the Second and Eleventh Circuits, which 
better reflect the requirements of the Carmack 
Amendment and public policy governing the multi-
billion dollar freight surface transportation industry. 
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1. The Carmack Amendment Expressly 

Permits Shippers and Carriers to Agree 
to Lower Carrier Liability Limits in 
Exchange for Lower Rates, a 
Commonplace Commercial Practice 
that Frequently Suits the Needs of All 
Parties 

The Carmack Amendment was enacted in 1906 and 
has been altered and recodified over the last century. 
Kawasaki Kisen Kaisha, Ltd. v. Regal-Beloit Corp., 
130 S.Ct. 2433, 2440 (2010).  It addresses liability for 
loss of property that is delivered to a railroad carrier 
for transportation.  The Carmack Amendment requires 
a carrier receiving property to issue a bill of lading, a 
document that “records that a carrier has received 
goods from the party that wishes to ship them, states 
the terms of carriage, and serves as evidence of the 
contract for carriage.”  Norfolk Southern Ry. Co. v. 
Kirby, 543 U.S. 14, 18-19 (2004).  Under the statutory 
scheme, both the carrier receiving property and the 
carrier delivering property are liable for the actual loss 
or damage to the property to the person entitled to 
recover under the receipt or bill of lading.  49 U.S.C. 
§11706(a).  The purpose of the Carmack Amendment 
“is to relieve cargo owners of the burden of searching 
out a particular negligent carrier from among the 
often numerous carriers handling an interstate 
shipment of goods.”  Regal-Beloit, 130 S.Ct. at 2441 
(internal quotations omitted).2 

                                            
2 The Carmack Amendment permits receiving or delivering 

carriers that have been required to pay the shipper for loss of 
property to recover those amounts from another carrier over 
whose line or route the loss occurred. 49 U.S.C. §11706(b). 



8 
While the default regime established by the 

Carmack Amendment renders carriers that receive or 
deliver property liable for the “actual loss” of the 
property caused by any of the carriers transporting the 
property, the statute permits carriers to limit their 
liability to something other than actual loss.  This may 
be accomplished by establishing rates “under which-- 
the liability of the rail carrier . . . is limited to a value 
established by written declaration of the shipper or by 
a written agreement between the shipper and the 
carrier.”  49 U.S. C. §11706(c)(3). 

The concept behind this provision is that in 
consideration of offering a lower rate, carriers may 
limit their liability to an amount below the full value 
of the cargo.  The business practice authorized by the 
Carmack Amendment—that through agreement with 
the shipper carriers may limit their liability in return 
for a lower rate—has long been recognized.  Hart v. 
Pennsylvania R.R., 112 U.S. 331, 340 (1884); Shippers 
National Freight Claim Council, Inc. v. Interstate 
Commerce Commission, 712 F.2d 740, 746 (2d Cir. 
1983).  The rationale for enforcing such contracts is 
that a carrier is “entitled to know the extent of its 
potential liability for loss of the property and to be 
compensated in proportion to the risk assumed.”  Id.  
So long as no deceit was involved, agreements of this 
nature have been recognized as “just and reasonable” 
and consistent with public policy.  Hart, 112 U.S. at 
341.3 

                                            
3 For many years the Interstate Commerce Commission 

regulated so-called “released rates” which established a value for 
the property transported, and which also represented the 
carrier’s maximum liability. See e.g., Interstate Commerce 
Commission, Released Rates Order No. MC-894, 353 I.C.C. 661 
(1977). The Surface Transportation Board retains limited 
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Granting flexibility to provide shippers the option of 

receiving a lower rate in return for accepting some of 
the risk of loss of the cargo, a rare, but foreseeable, 
event, makes commercial sense.  Indeed, a shipper is 
far more likely to know the actual value of the cargo it 
is shipping than is the railroad—in many instances 
cargo is shipped in a closed container with the railroad 
not even aware of its nature, let alone its precise 
value—and is in a position to determine whether it 
makes commercial sense to contract for the lower 
freight rate and insure the goods.  Shippers can and do 
insure against any risk they undertake in return for 
the lower freight rate.  See Regal-Beloit, 130 S.Ct. at 
2448 (through bill of lading provided rules for the 
“foreseeable event that the cargo was damaged during 
carriage” and “the cargo owners obtained separate 
insurance to protect against any expected loss.”)4  See 
also Kirby (noting that it “is common in the 
[international shipping] industry” to “accept[ ] a 
contractual liability limitation for [ ] below” the actual 
value of the commodity being shipped, presumably, for 
                                            
jurisdiction in this area. Surface Transportation Board, Docket 
RR No. 999 (Amendment No. 5), Released Rates of Motor Common 
Carriers of Household Goods (STB served January 12, 2012). 

4 The railroad industry has a remarkably good safety record 
and the rate of freight loss claims is very low: in 2011, claims 
amounted to only 0.13% of freight revenue.  Association of 
American Railroads, Railroad Facts 62 (2012 ed.).  Still, though 
rare, losses do occur, with freight claims amounting to about $78 
million in 2011.  Given that it is impossible to predict when they 
will occur, a regime of lower rates, limited carrier liability, and 
shipper-procured insurance often suits the needs of all parties. Of 
course, if the “specificity” requirement read into the Carmack 
Amendment by the Fourth Circuit were to prevail, it is a virtual 
certainty that the levels of claims would go up, and likely go up 
considerably, as shippers took advantage of the ability to claim 
that negotiated lower levels of liability coverage should not apply. 
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“lower shipping rates,” 543 U.S. at 19, and that in light 
of this arrangement, the cargo owner then “insured 
the cargo for its true value.”  Id. at 21). 

Because loss or damage to the lading is a rare event, 
other than in unusual circumstances, shippers are 
likely to prefer a lower shipping rate.  If they do not, 
they have the ability, as ABB had here, to request the 
level of rate which goes with full carrier liability.  
However, where the shipper has eschewed that option 
at the time of contract formation, it should not, as the 
court below improperly allowed, be able to revisit that 
choice after the fact in the face of damaged lading. 

The flexibility afforded by Carmack has led to a 
widespread practice in the transportation industry 
under which carriers offer discount rates in exchange 
for limits on liability for damaged property.  It has 
served shippers and carriers well.  However, this 
widespread practice will be subject to disruption and 
uncertainty as a result of the Fourth Circuit’s decision 
holding that a rail shipper is not bound by the terms 
of a transportation contract to which it agreed.5 

2. The Fourth Circuit’s Ruling Will 
Undermine the Reliability of  
Myriad Contracts Covering Rail 
Transportation Throughout the Nation 

The Fourth Circuit’s decision interpreting the 
Carmack Amendment in a way that is inconsistent 
with the statute’s language and intent has the 
potential to impact a very large number of 
transportation contracts and have a disruptive effect 

                                            
5 While AAR’s primary concern is the impact of the decision 

below on railroad carriers, this case also will impact motor 
carriers, which are subject to a similar regime, 49 U.S.C. §14706. 
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on rail (and truck) transportation.  In 2011, railroads 
originated nearly 30 million carloads of freight. 
Association of American Railroads, Railroad Facts 24 
(2012 ed.).  In addition to expensive machinery, which 
was the subject of the loss claim in this case, railroads 
ship many high value consumer goods, which if 
damaged are likely to lead to disputes over liability.  
Though not all rail transportation contracts are 
similar, many such contracts—as did the one at 
issue in this case—incorporate terms and conditions 
contained in railroad pricing documents.  In terms of 
volume and value, a tremendous amount of freight is 
transported under contracts containing incorporated 
terms and conditions, which now, due to the Fourth 
Circuit’s decision, may be rendered of questionable 
enforceability.6 

The decision below will, moreover, clearly impact 
contracts governing rail shipments outside of the 
Fourth Circuit.  Much of the rail traffic that originates 
in the Fourth Circuit may terminate in another 
jurisdiction.  By the same token, traffic that terminates 
in the Fourth Circuit may originate elsewhere.  
Petitioner CSX, and Norfolk Southern, which operate 
in all five states of the Fourth Circuit, also operate in 
many other states.7  Here, the shipment never even 
                                            

6 Two of the nation’s four largest railroads operate in all five 
states that make up the Fourth Circuit, and forty-six other, 
smaller, railroads operate in one or more of those states.  
Together, these railroads operate over nearly 12,000 miles of 
track in those states.  Information on railroads and states is 
available at https://www.aar.org/keyissues/Pages/Railroads-And-
States.aspx. 

7 In addition to operating in the Fourth Circuit, CSX and 
Norfolk Southern also operate in the Second, Third, Fifth, Sixth, 
Seventh, Eighth and Eleventh Circuits.  CSX also operates in the 
First and District of Columbia Circuits. 
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entered the Fourth Circuit, originating in the Eighth 
Circuit (Missouri) and terminating in the Third 
Circuit (Pennsylvania).  Moreover, a great deal of 
railroad traffic is handled by two or more carriers.  
Thus, railroads that do not operate in the Fourth 
Circuit inevitably will be involved is shipments that 
may be subject to the Fourth Circuit’s ruling on 
contractual limits of liability. Clearly, there is a strong 
need for uniform rules in this area, and the Fourth 
Circuit’s ruling, in conflict with those of at least two 
other courts of appeals, assures that such uniformity 
no longer exists. 

If this Court does not review the decision below, 
myriad contracts for transportation occurring within 
the Fourth Circuit, or that have some other connection 
to that geographic area, will remain under question.  
Railroads and their shippers will be unable to rely on 
the contractual arrangements under which they have 
long done business.  Moreover, without guidance from 
this Court other circuits may follow the Fourth Circuit 
on this issue, creating a deeper circuit split, and, 
significantly, calling into question the reliability and 
enforceability of even more transportation contracts. 
Shippers, who after the fact, decide they selected the 
“wrong” shipping option, certainly will have an 
incentive to seek an expansion of the Fourth Circuit’s 
rule.  There simply is no reason for this Court to wait 
for that to occur before correcting the erroneous 
decision below and resolving the existing circuit split. 

3. The Fourth Circuit Incorrectly 
Interpreted the Carmack Amendment 

Deviating from the holdings of other courts of 
appeals, the Fourth Circuit interpreted the Carmack 
Amendment to impose a requirement that has no  
basis in the statute’s language or purpose.  The Fourth 
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Circuit reasoned that in order to protect shippers, the 
Carmack Amendment “imposed the burden of securing 
limited liability on the carrier.”  721 F.3d at 142.  What 
Carmack requires in order for carriers to limit their 
liability is the creation of a “written agreement 
between the shipper and the carrier” limiting liability 
49 U.S.C. §11706(c)(3)(A).  As the dissent explained, 
“the [Carmack Amendment] requires nothing more 
than a valid written contract between the parties 
establishing a reasonable value for the purpose of 
limiting the liability of the carrier.” 721 F.3d at 151 
(quoting Werner, 554 F.3d at 1328).  The shipper is, of 
course, free to decline to enter into an agreement 
limiting liability.  Here, however, the parties did, in 
fact, enter into a written agreement which did limit 
carrier liability through documents incorporated into 
the agreement by language contained in the shipper’s 
standardized bill of lading.  

To the extent the Carmack Amendment protects 
shippers it is a result of the statute’s requirement that, 
in the absence of a written agreement stating 
otherwise, carriers are liable for the actual loss of 
property transported.  However, where such an 
agreement exists, nothing in the Carmack Amendment 
requires application of anything other than traditional 
rules of contractual interpretation to the agreement.  
To the extent the Fourth Circuit interpreted Carmack 
to impose requirements on contracts that go beyond 
the normal rules of contractual interpretation it was 
incorrect.  Indeed, this Court’s past decisions suggest 
that special drafting requirements are not called for in 
shipping contracts.  Kirby, 543 U.S. at 31 (holding that 
a Himalaya clause of an international shipping 
contract purporting to extend liability limitations to 
other parties did not require “linguistic specificity,” 
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but must be “construed like any other contracts: . . . 
consistent with the intent of the parties.”)  

The Fourth Circuit ruled that because of the 
Carmack Amendment’s heightened specificity 
requirement general contract principles that (1) 
construe contractual ambiguities against the drafter, 
and (2) do not allow the voiding of a contract due  
to a unilateral mistake, were not applicable.  721 F.3d 
at 145, n.19 and accompanying text.  Despite its 
suggestion to the contrary, the court engrafted the 
“specificity” requirement not because it is compelled 
by any “express language” in the Carmack 
Amendment (721 F.3d at 145), but rather because of 
its view that Carmack was intended to “protect[]  
shippers” (id. at 139) by putting the “risk of error”  
on the railroad (id. at 145).  In fact, as the court 
acknowledges, what it has protected ABB from was 
ABB’s failure to both “exercise due diligence” and 
“revis[e] its standardized bill of lading to exclude 
outdated references.”  Id. at 142. 

The court reasoned that a linguistic specificity rule 
will properly incentivize parties to “employ precise 
bills of lading,” reflecting the parties’ intent with 
respect to liability terms.  Id. at 145.  Even if one were 
to assume that Carmack, in fact, imposes such a 
requirement—and two other courts of appeals have 
held it does not—it is questionable whether the 
outcome desired by the Fourth Circuit would obtain.  
As a result of the Fourth Circuit’s ruling, ABB has 
actually benefitted from its employment of “imprecise” 
language in the bill of lading: it obtained a lower 
freight rate than it would have if the railroad had 
agreed to accept full liability, and, with the Fourth 
Circuit’s approval, it avoided the limitation on the 
carrier’s liability that was the quid pro quo for the 
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lower rate.  Given this outcome, shippers may well 
have an incentive to continue to employ imprecise 
language in an effort to seek to have it both ways.  As 
this Court stated many years ago, “it would be unjust 
and unreasonable, and would be repugnant to the 
soundest principles of fair dealing and of the freedom 
of contracting, and thus in conflict with public policy, 
if a shipper should be allowed to reap the benefits of 
the contract if there be no loss, and to repudiate it in 
case of loss.”  Adams Express Co. v. Croninger, 226 
U.S. 491, 511 (1913). The Fourth Circuit has 
countenanced just such an outcome. 

CONCLUSION 

For the foregoing reasons, this Court should grant 
the petition. 

Respectfully submitted, 
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