
No. 13-455 

WILSON-EPES PRINTING CO., INC.   –   (202) 789-0096   –   WASHINGTON, D. C. 20002 

IN THE 

Supreme Court of the United States 
———— 

OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS OF QUEBECOR WORLD (USA) INC., 

Petitioner, 
v. 

AMERICAN UNITED LIFE INSURANCE COMPANY, ET AL., 
Respondents. 

———— 

On Petition for a Writ of Certiorari to the 
United States Court of Appeals 

for the Second Circuit 

———— 

BRIEF IN OPPOSITION 

———— 

DAVID B. SALMONS
PATRICK STRAWBRIDGE 
BINGHAM MCCUTCHEN LLP 
2020 K Street NW 
Washington, DC 20006 
(202) 373-6000 

JOSHUA DORCHAK
Counsel of Record 

DINA R. KAUFMAN  
BINGHAM MCCUTCHEN LLP 
399 Park Avenue 
New York, NY 10022 
(212) 705-7000 
joshua.dorchak@ 

bingham.com 

Counsel for Respondents 

January 22, 2014 



i 

 

QUESTION PRESENTED 

The question presented in this case is:   
 
Whether 11 U.S.C. § 546(e), contrary to its 

plain language, should be enforced with respect to a 
qualified transfer “made by or to (or for the benefit 
of)” a stockbroker, financial institution or other 
qualified entity only if such entity holds a beneficial 
interest in the property transferred?    
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PARTIES 

Petitioner is:  Eugene I. Davis, as Litigation 
Trustee for the Quebecor World Litigation Trust, 
which is successor in interest to the Quebecor World 
debtors’ Official Committee of Unsecured Creditors 
pursuant to the Quebecor World debtors’ chapter 11 
plan, which became effective on July 21, 2009.   

Respondents are:  American United Life 
Insurance Company, Barclays Bank PLC, Deutsche 
Bank AG (sued as Deutsche Bank A.G.), Deutsche 
Bank Securities Inc., Life Investors Insurance 
Company of America, Midland National Life 
Insurance Company (sued as Midland National Life 
Insurance Company Annuity), Modern Woodmen of 
America, North American Company for Life and 
Health Insurance (sued as North American Company 
for Life and Health Insurance/Annuity), North 
American Company for Life and Health Insurance of 
New York,1 The Northwestern Mutual Life Insurance 
Company, The Paul Revere Life Insurance Company, 
Provident Life and Accident Insurance Company, 
Symetra Life Insurance Company, Transamerica 
Financial Life Insurance Company (f/k/a AUSA Life 
Insurance Company), Transamerica Life Insurance 
Company, Wachovia Capital Markets, LLC, and 
Wilton Reassurance Life Company of New York (sued 
as Wilton Reassurance Life Insurance Company of 
New York).  

                                                 
1  Respondent North American Company for Life and Health 
Insurance of New York was incorrectly named, as it did not 
receive any portion of the transfer in question, and thus is not 
included in the term “Noteholders” as used herein.  
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RULE 29.6 STATEMENT 

Respondent American United Life Insurance 
Company is a wholly-owned subsidiary of 
OneAmerica Financial Partners, Inc., which in turn 
is a wholly-owned subsidiary of American United 
Mutual Insurance Holding Company, which is not a 
publicly-traded company. 

Respondent Barclays Bank PLC is a wholly-
owned subsidiary of Barclays PLC, which is a 
publicly-traded company. 

Respondent Deutsche Bank AG is a publicly-
traded company and does not have a parent 
corporation.  There is no publicly held corporation 
that owns 10% or more of any class of Deutsche Bank 
AG’s equity interests. 

Respondent Deutsche Bank Securities Inc. is a 
wholly-owned subsidiary of DB U.S. Financial 
Markets Holding Corporation, which in turn is a 
wholly-owned subsidiary of Taunus Corporation, 
which in turn is a wholly-owned subsidiary of 
Deutsche Bank AG, which is a publicly-traded 
company. 

Respondent Life Investors Insurance Company 
of America is a wholly-owned subsidiary of 
Transamerica Financial Life Insurance Company, 
which in turn is a wholly-owned subsidiary of 
AEGON USA, LLC, which in turn is a wholly-owned 
subsidiary of AEGON, N.V., which is a publicly-
traded company. 
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Respondent Midland National Life Insurance 
Company is a wholly-owned subsidiary of Sammons 
Financial Group, which in turn is a wholly-owned 
subsidiary of Consolidated Investment Services, Inc., 
which in turn is a wholly-owned subsidiary of 
Sammons Enterprises, Inc., which is not a publicly-
traded company. 

Respondent Modern Woodmen of America is 
not a publicly-traded company and does not have a 
parent corporation.  There is no publicly-traded 
company that directly or indirectly owns 10% or more 
of Respondent Modern Woodmen of America’s equity 
interest. 

Respondent North American Company for Life 
and Health Insurance is a wholly-owned subsidiary of 
Sammons Financial Group, which in turn is a wholly-
owned subsidiary of Consolidated Investment 
Services, Inc., which in turn is a wholly-owned 
subsidiary of Sammons Enterprises, Inc., which is not 
a publicly-traded company. 

Respondent North American Company for Life 
and Health Insurance of New York is a wholly-owned 
subsidiary of Sammons Financial Group, which in 
turn is a wholly-owned subsidiary of Consolidated 
Investment Services, Inc., which in turn is a wholly-
owned subsidiary of Sammons Enterprises, Inc., 
which is not a publicly-traded company.   

Respondent The Northwestern Mutual Life 
Insurance Company is not a publicly-traded company 
and does not have a parent corporation.  There is no 
publicly-traded company that directly or indirectly 
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owns 10% or more of Respondent The Northwestern 
Mutual Life Insurance Company’s equity interest. 

Respondent The Paul Revere Life Insurance 
Company is a wholly-owned subsidiary of Unum 
Group, which is a publicly-traded company. 

Respondent Provident Life and Accident 
Insurance Company is an indirect wholly-owned 
subsidiary of Unum Group, which is a publicly-traded 
company. 

Respondent Symetra Life Insurance Company 
is a wholly-owned subsidiary of Symetra Financial 
Corporation, which is a publicly-traded company. 

Respondent Transamerica Financial Life 
Insurance Company, formerly known as AUSA Life 
Insurance Company, is a wholly-owned subsidiary of 
AEGON USA, LLC, which in turn is a wholly-owned 
subsidiary of AEGON, N.V., which is a publicly-
traded company. 

 Respondent Transamerica Life Insurance 
Company is a wholly-owned subsidiary of 
Transamerica International Holdings, Inc., which in 
turn is a wholly-owned subsidiary of AEGON, N.V., 
which is a publicly-traded company. 
 

Respondent Wachovia Capital Markets, LLC is 
wholly-owned subsidiary of Everen Capital 
Corporation, which in turn is a wholly-owned 
subsidiary of A.G. Edwards, Inc., which in turn is a 
wholly-owned subsidiary of Wachovia Corporation, 
which in turn is a wholly-owned subsidiary of Wells 
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Fargo and Company, which is a publicly-traded 
company. 

Respondent Wilton Reassurance Life Company 
of New York is indirectly wholly-owned by Wilton Re 
Holdings Limited, a Bermuda company, which is not 
a publicly-traded company.   
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BRIEF IN OPPOSITION TO PETITION FOR 
WRIT OF CERTIORARI 

STATUTORY PROVISIONS INVOLVED 

In addition to the statutes cited in the petition, 
Bankruptcy Code sections 101(54) and 546(e) (the 
latter as in effect in 1996 and as in effect in 2013), 11 
U.S.C. §§ 101(54) and 546(e), are reproduced in the 
Opposition Appendix hereto.  

STATEMENT OF THE CASE 

A. Statutory Background 

Section 547 of the Bankruptcy Code authorizes 
a bankruptcy trustee to avoid transfers made by a 
debtor on account of antecedent debt within a limited 
time prior to the debtor’s bankruptcy filing.  11 
U.S.C. § 547(b).  Section 547 furthers the Bankruptcy 
Code’s general purpose of treating like-situated 
creditors in like fashion.  See Begier v. I.R.S., 496 
U.S. 53, 58 (1990).  Section 547 is not, however, 
absolute:  it includes certain statutory defenses, set 
forth in section 547(c), and is subject to several 
statutory exemptions, including the one at issue here, 
section 546(e).   

Section 546(e) exempts certain securities-
related transfers from avoidance under section 547.  
This statutory safe harbor furthers Congress’s intent 
to “minimize the displacement caused in the 
commodities and securities markets in the event of a 
major bankruptcy affecting those industries.”  
App. 11-12.  In its current form, in relevant part, the 
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statute exempts a transfer that is:  (i) a “settlement 
payment” or a “transfer … in connection with a 
securities contract” (referred to herein together as 
“Qualified Transfers”), and (ii) “made by or to (or for 
the benefit of) a commodity broker, forward contract 
merchant, stockbroker, financial institution, financial 
participant, or securities clearing agency” (referred to 
herein collectively as “Qualified Participants”).  11 
U.S.C. § 546(e).   

The current version of the safe harbor is the 
product of three substantive amendments, each of 
which expanded its scope.  See generally 5 COLLIER 

ON BANKRUPTCY ¶ 546.LH[5] (16th ed. 2013).  For 
example, Congress added “financial institutions” to 
the ranks of Qualified Participants in 1984, Pub. L. 
No. 98-353, § 461(d), 98 Stat. 333, 377, added 
“financial participants” to the ranks of Qualified 
Participants in 2005, Pub. L. No. 109-8, § 907(o)(3), 
119 Stat. 23, 170 (2005), and added a “transfer ... in 
connection with a securities contract” as a Qualified 
Transfer in 2006, Pub. L. No. 109-390 § 5(b), 120 
Stat. 2692, 2697-98 (2006).  And most importantly for 
purposes of this petition, Congress in 2006 also 
expanded the description of Qualified Participants, 
changing “… made by or to a [Qualified Participant] 
…” to “… made by or to (or for the benefit of) a 
[Qualified Participant].”  Id.    

If, and only if, a prepetition transfer is held to 
be avoidable under section 547, then under section 
550 a bankruptcy trustee may seek recovery of the 
transferred property or its value from the initial 
transferee or from an immediate or mediate 
subsequent transferee, subject to defenses particular 
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to the statute.  11 U.S.C. § 550.  In enacting section 
550, Congress “enunciate[d] the separation between 
the concepts of avoiding a transfer and recovering 
from the transferee.”  House Report for 1978 
Bankruptcy Act, H.R. Rep. No. 95-595, at 375 (1977), 
reprinted in 1978 U.S.C.C.A.N. 5787, 6331.     

B. Factual Background 

Quebecor World, Inc. (the “Parent” and, 
collectively with its subsidiaries, the “Company”), 
was once the world’s second largest printing 
company.  App. 16.  In July and September 2000, the 
Parent’s financing subsidiary, Quebecor World 
Capital Corporation (the “Issuer”), issued $371 
million of notes (the “Notes”) into the private 
placement note market, pursuant to two nearly 
identical note purchase agreements.  App. 3.  The 
Notes were guaranteed by the Parent and the Issuer’s 
affiliate Quebecor World (USA), Inc. (the “Affiliate”).  
App. 3.  CIBC Mellon Trust Company (the “Trustee”) 
served the Noteholders as trustee and intermediary 
with the Issuer.  See App. 4, 12.   

The note purchase agreements include an 
option for the Issuer to prepay the Notes prior to 
maturity, subject to paying an industry-standard 
“Make-Whole Amount” designed to compensate the 
holders for their inability to reinvest the prepaid 
principal at the interest rate applicable to the Notes.  
See App. 17.  The agreements also include an option 
for an affiliate of the Issuer to purchase the Notes at 
the price that would be paid upon the Issuer’s 
prepayment.  App. 17.  The agreements also include a 



4 

 

covenant that requires the Parent’s debt to 
capitalization ratio not to exceed 55%.  Id. 

In May 2007, the Company became concerned 
that the Parent might breach this covenant.  App. 18.  
As a result, the Company launched a coercive tender 
offer, based on a “divide and conquer” strategy, for 
50.1% of the Notes, all of which were then held, 
collectively, by the Noteholders.  Id.; 2d Cir. JA 
(docket no. 42) at A1338.  Those accepting the tender 
offer were required to vote to increase the ratio from 
55% to 65% the moment before they tendered -- 
leaving the remaining 49.9% of the Notes subject to 
the weakened covenant without any consideration in 
return.  See App. 18; 2d Cir. JA (docket no. 40) at 
A632-33, A640-41.  Rather than be divided and 
conquered, the Noteholders jointly and unanimously 
declined the tender offer.  See App. 18.   

On September 28, 2007, the Issuer informed 
the Noteholders that it intended to redeem the Notes 
pursuant to the prepayment option in the note 
purchase agreements.  App. 18.  The Company later 
realized that it would incur a certain Canadian tax 
obligation if the Issuer repaid an “external debt” to 
the Noteholders by redeeming the Notes.  See App. 4.  
To avoid this tax obligation, the Issuer and the 
Affiliate entered into a contract whereby the 
transaction was restructured, so that first the 
Affiliate would purchase the Notes from the 
Noteholders (as permitted by the note purchase 
agreements), and then the Issuer would redeem the 
Notes from the Affiliate in exchange for forgiveness of 
intercompany debt.  App. 4. 
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The Affiliate then informed the Noteholders 
that it would pay the price set forth in the prior 
notice, which would “result in the purchase of the 
Notes by [the Affiliate].”  Id.  On October 29, 2007, 
the Affiliate directed its bank to wire $376 million to 
the Trustee (the “Transfer”).  Id.  The Trustee, in 
turn, wired to each Noteholder its portion of the 
Transfer, and the Noteholders delivered the Notes to 
the Company.  See id.   

The Parent’s stock price dropped in November, 
and its planned sale of the Company’s European 
business to a Dutch company fell through in 
December.  2d Cir. JA (docket no. 41) at A856 ¶ 45.  
In January -- 84 days after the Transfer -- the 
Company commenced insolvency proceedings in 
Montreal, and its U.S.-based subsidiaries, including 
the Affiliate and the Issuer (collectively, the 
“Debtors”), also commenced chapter 11 cases in the 
United States Bankruptcy Court for the Southern 
District of New York (the “Bankruptcy Court”).  App. 
53-54. 

Pursuant to the Debtors’ confirmed 
reorganization plan, the Official Committee of 
Unsecured Creditors was succeeded for purposes of 
pending and potential avoidance actions by 
Petitioner.  2d Cir. JA (docket no. 41) at A1050 § 11.  
For this reason, Petitioner’s potential recoveries in 
this and other avoidance actions benefit only the 
current holders of claims originally held by the 
Company’s bank lenders and bondholders, and not 
the Company’s unsecured creditors as a whole.  Id. at 
A1042 § VII(D)(1)(a), A1043 § VII(D)(3)-(4).   
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C. Proceedings Below 

1. The Creditors’ Committee sued the 
Noteholders in the Bankruptcy Court to avoid the 
Transfer under section 547 and to recover the 
Transfer under section 550.  App. 54.  The 
Noteholders moved for summary judgment based on 
section 546(e).  App. 41.   

Because the Transfer was a “settlement 
payment” (i.e., a transfer of cash made to complete a 
securities transaction) and also a transfer “in 
connection with a securities contract” (i.e., the note 
purchase agreements), the Bankruptcy Court, relying 
on Second Circuit precedent, applied the plain 
language of the safe harbor and held that the 
Transfer was a Qualified Transfer in two respects.  
App. 57 n.7, 64; see Enron Creditors Recovery Corp. v. 
Alfa, S.A.B. de C.V. (In re Enron Creditors Recovery 
Corp.), 651 F.3d 329, 339 (2d Cir. 2011).   

The Bankruptcy Court then turned to the 
question of whether the Trustee was a Qualified 
Participant.  The Bankruptcy Court noted that the 
plain language of section 546(e) “only requires 
payment to a ‘financial institution’ without any 
qualification as to the capacity of the recipient.”  App. 
59 n.8.  Because the Trustee was undisputedly a 
financial institution, the Bankruptcy Court held that 
the Transfer fell within the safe harbor, 
notwithstanding that the Trustee held no beneficial 
interest in the Transfer.  The Bankruptcy Court thus 
granted the Noteholders’ motion for summary 
judgment.  App.  64.   
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2. On Petitioner’s appeal, the United 
States District Court for the Southern District of New 
York (the “District Court”) affirmed.  The District 
Court agreed with the Bankruptcy Court that the 
Payment plainly was a Qualified Transfer.  App. 26, 
App. 34-35.  The District Court further agreed with 
the Bankruptcy Court’s holding that the Trustee, 
even if acting as a “conduit for the payment,” was a 
Qualified Participant, based on the plain language of 
the safe harbor and prior case law.  App.  28-29.  The 
District Court noted that some defendants were 
Qualified Participants themselves.  App. 28 n.4. 

3. Petitioner appealed to the United States 
Court of Appeals for the Second Circuit, which 
unanimously affirmed.  The Second Circuit held that 
the Transfer was “clearly” a Qualified Transfer.  
App. 3, 8-9.  It then “expressly follow[ed] the Third, 
Sixth and Eighth Circuits in holding that a transfer 
may qualify for the section 546(e) safe harbor even if 
the financial intermediary is merely a conduit.”  App. 
10.  Referencing the 2006 amendments and quoting 
the relevant language, the Second Circuit continued:  
“The plain language of the statute refers to transfers 
made ‘by or to (or for the benefit of)’ a financial 
institution.  11 U.S.C. § 546(e) ....  Because we 
generally prefer a construction that does not render 
parts of a statute superfluous ... we conclude that a 
transfer may be either ‘for the benefit of’ a financial 
institution or ‘to’ a financial institution, but need not 
be both.”  App. 10-11 (emphasis in original).   

Petitioner filed the petition on October 8, 2013.   
On December 9, 2013, the Clerk of the Court 
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extended Respondents’ time to file a brief in 
opposition through January 22, 2014.  

REASONS FOR DENYING THE WRIT 

Petitioner seeks review of a purported circuit 
split that is stale and lopsided and concerns a 
question that this Court has declined to hear on four 
separate occasions.  Moreover, the aging decision 
upon which Petitioner’s case for review hinges is of 
questionable vitality, given an intervening 
amendment to the language of section 546(e) that 
directly contradicts Petitioner’s case.  Indeed, the 
decision below specifically relied upon that amended 
language in reaching its ruling.  Given the near 
certainty that this split is moot, and the absence of 
any compelling reason to review this case, this Court 
should deny the writ.   

In the decision below, the Second Circuit -- like 
the Third, Sixth and Eighth Circuits before it -- held 
that the plain language of section 546(e) protects 
transfers made by or to a Qualified Participant, even 
one that does not hold a beneficial interest in the 
property transferred.  App. 10.  As the Second Circuit 
noted, the 2006 amendment to the statute resolved 
any doubt on this point by making it clear that a 
transfer to a Qualified Participant is not limited only 
to those that are “for the benefit of” a Qualified 
Participant.  See App. 10-11 n.3.   

The lone circuit court decision that supports 
Petitioner’s view that the safe harbor only applies to 
transfers that are “for the benefit” of a Qualified 
Participant is Munford, a 1996 decision from the 
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Eleventh Circuit.  Munford v. Valuation Research 
Corp. (In re Munford), 98 F.3d 604 (11th Cir. 1996), 
cert. denied, 522 U.S. 1068 (1998).  Over a dissent, 
the Munford court declared that the safe harbor does 
not apply to a Qualified Transfer made by or to a 
Qualified Participant that “never acquired a 
beneficial interest in [the property transferred].”  98 
F.3d at 610.  In so holding, the majority “chose to 
disregard the plain language of section 546(e) in 
order to create a new exception to its application.”  Id. 
at 614 (dissenting opinion).   

Munford has been the subject of four prior 
petitions to this Court, filed between 1996 and 2010.  
Each time, this Court denied review.  See Munford, 
522 U.S. 1068 (1998); Lowenschuss v. Resorts Int’l, 
Inc. (In re Resorts Int’l Inc.), 181 F.3d 505 (3d Cir. 
1999), cert. denied, 528 U.S. 1021 (1999); Brandt v. 
B.A. Capital Co. (In re Plassein Int’l Corp.), 590 F.3d 
252 (3d Cir. 2009), cert. denied, 559 U.S. 1093 (2010); 
QSI Holdings, Inc. v. Alford (In re QSI Holdings, 
Inc.), 571 F.3d 545 (6th Cir. 2009), cert. denied, 555 
U.S. 1148 (2010).  Munford has not improved over 
time.  On the contrary, there are substantially 
stronger grounds for denying this petition:   

1. The 2006 amendments to section 546(e) 
cast serious doubt on Munford’s precedential value.  
Even based on the pre-2006 statute, four circuits had 
rejected Munford’s reasoning, and none had adopted 
it.  Given the amendment, the lopsided split is almost 
certainly no longer live, as the Eleventh Circuit 
would likely revisit the issue if given the opportunity.   
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2. The decision below was correct.  The 
Second Circuit based its decision on the unambiguous 
and plain language of section 546(e), and noted that 
Munford cannot be squared with either the language 
or the purpose of the safe harbor.   

3. Petitioner exaggerates the consequences 
of the decision below.  Contrary to Petitioner’s claims, 
this case does not concern the “inevitable 
happenstance” that a financial institution is 
fortuitously involved in a securities transaction.  The 
purported “machinations” of the Noteholders are 
overstated and in any event irrelevant to the question 
presented here.  And despite Petitioner’s claims that 
“hundreds of millions of dollars” are at stake here, 
this petition affects only those Noteholders that are 
not themselves Qualified Participants, which 
collectively received less than thirty million dollars.   

For these reasons, as demonstrated in detail 
below, this Court should deny the writ in this case.     

I. THE 2006 AMENDMENT TO 
SECTION 546(E) LIKELY 
RESOLVES THE STALE, LOPSIDED 
SPLIT IDENTIFIED BY THE 
PETITIONER.   

Petitioner claims that “[t]here can be no 
question that the circuits are in square conflict over” 
the question presented.  Pet. at 18.  On the contrary, 
the lopsided dispute among the circuits on this issue 
was almost certainly mooted by a post-Munford 
statutory amendment.  At a minimum, this Court 
should defer any review until the Eleventh Circuit 
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has had a chance to reassess Munford in light of that 
amendment.     

A. The 2006 Amendment Renders 
Munford Outdated.   

The majority in Munford, presented with the 
plain language in the safe harbor, which at that time 
limited exempted transfers to those “… made by or to 
a [Qualified Participant],” interpreted that clause as 
if it read “… made by or to (and for the benefit of) a 
[Qualified Participant].”  See 98 F.3d at 610.  This 
very clause was amended by Congress in 2006, and 
now reads: “made by or to (or for the benefit of) a 
[Qualified Participant].”  App. 11-12 (emphasis added 
by court).  The parenthetical added by Congress in 
2006, introduced by the disjunctive term “or,” plainly 
and directly contradicts Munford; the only tenable 
reading of the amendment is that transfers made “by 
or to” Qualified Participants need not also be 
transfers “for [their] benefit.”  See, e.g., Reiter v. 
Sonotone Corp., 442 U.S. 330, 338-39 (1979) (this 
Court ordinarily views “or” as a disjunctive because 
to interpret it otherwise would normally “rob the 
[second term] of its independent and ordinary 
significance”).  Thus, even if Munford’s rewriting of 
the statute in 1996 could find support (a doubtful 
proposition), the 2006 amendment has foreclosed that 
interpretation.    

Petitioner unsurprisingly ignores the 
substance of the 2006 amendment, mentioning it only 
in a footnote.  Pet. at 29-30 n.6.  Petitioner therein 
contends only that the amendment was not directed 
at Munford, implying that it is irrelevant to the 
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outcome here.2  But the Second Circuit -- which is the 
only circuit to interpret the relevant portion of the 
amended statute -- specifically relied upon the 
additional language and noted that it was “arguable 
that Congress intended to resolve the split [created 
by Munford] with the 2006 Amendments.”  App. 10-
11 n. 3.   

This is an entirely plausible inference, as 
Congress may be deemed to be aware of “relevant 
judicial precedent.”  See, e.g., Merck & Co. v. 
Reynolds, 559 U.S. 633, 648 (2010).  But regardless of 
Congress’s specific intent regarding Munford, there is 
no question that the new language cuts directly 
against the Eleventh Circuit’s prior reading of the 
safe harbor.  If Munford’s reading of the statute is no 
longer good law, then there is no split for this Court 
to address. At a minimum, this Court should defer 
any review until the Eleventh Circuit has a chance to 
address the revised language in light of Congress’s 
apparent resolution of the question presented.    

                                                 
2  The amicus brief in support of the petition ignores the 
amendment of the statute in 2006, and inaccurately states that 
the current version of the statute “is the source of the existing 
circuit split” and that the first three circuit decisions contra 
Munford concerned “this language.”  Amicus Br. at 4.  In reality, 
the five pre-Quebecor decisions rejecting Munford’s reading 
concerned bankruptcies commenced prior to 2006, and thus 
concerned the same version of the statute as Munford.   
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B. Even as to the Pre-Amended 
Statute, Munford was an Outlier.   

Even under the pre-2006 statute, the Munford 
decision was an outlier.  Its reasoning was rejected in 
unanimous decisions by every Circuit to consider the 
question over the next sixteen years, from the Third 
Circuit in 1999 and 2009, to the Sixth Circuit and the 
Eighth Circuits in 2009, to the Second Circuit in 
2012.  Enron, 651 F.3d at 338-39; Plassein, 590 F.3d 
at 257-59 (cert. denied); QSI, 571 F.3d at 550-51 (cert. 
denied); Contemporary Indus. Corp. v. Frost, 564 F.3d 
981, 986-87 (8th Cir. 2009); Resorts, 181 F.3d at 516 
(cert. denied).  Munford has not been cited favorably 
on the question presented here in any published 
decision since 2005.3   

In fact, at least one court within the Eleventh 
Circuit has simply ignored Munford’s reading of 
section 546(e).  In Hays v. Morgan Stanley DW Inc. 
(In re Stewart Finance Co.), a defendant asserted 
both that (i) it was a Qualified Participant that had 
received a Qualified Transfer under section 546(e), 
and that (ii) it was a mere conduit immune from 

                                                 
3  In support of its argument that the 2006 amendment “has 
not prevented the lower courts from continuing to reach 
different results as to” the question presented, Pet. at 35-36, 
Petitioner identifies a single decision from the Utah bankruptcy 
court that was specifically designated as “not for publication.”  
There is no evidence that the Tenth Circuit would approve the 
reasoning of that bankruptcy court; to the contrary, the Tenth 
Circuit has previously held (in another context) that the safe 
harbor’s “unambiguous language” must control.   Kaiser Steel 
Corp. v. Pearl Brewing Co. (In re Kaiser Steel Corp.), 952 F.2d 
1230, 1240-41 (10th Cir. 1991).   
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recovery under section 550(a).   367 B.R. 909, 915-16, 
920-21 (Bankr. M.D. Ga. 2007).  Rather than 
concluding that the defendant’s second defense 
nullified its first defense -- as Munford would require 
-- the court in Stewart Finance applied “the plain 
language of § 546(e) [pre-amendment] and the related 
definitional sections of the Code,” and granted the 
defendant summary judgment based on the safe 
harbor.  See id. at 920-21.  Even setting aside the 
critical 2006 amendment, Stewart Finance suggests 
that the outcome of the Quebecor case may well have 
been the same in the Eleventh Circuit, despite 
Petitioner’s assertions.  See Pet. at 11.  

There simply is no “intractable split” among 
the circuits on the question presented, if there ever 
was one.  Munford was an isolated and unpersuasive 
reading of the statute, even before the 2006 
amendment, and it has gained no purchase in other 
courts for nearly ten years.   This may explain why, 
even based on the pre-2006 statute, this Court denied 
three similar petitions.  The same result is warranted 
here.      

II. THE DECISION BELOW 
CORRECTLY ENFORCED SECTION 
546(E).    

Petitioner claims that the decision below (and, 
necessarily, the five prior circuit court decisions 
rejecting Munford) was erroneous.  This argument 
completely ignores the touchstone of statutory 
interpretation: the plain, unambiguous language of 
the statute controls.   
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A. The Plain Language of the Statute 
and the Purpose Behind its 
Enactment Compel the Second 
Circuit’s Ruling Below.   

The Second Circuit determined that the 
transaction at issue, in which the Affiliate 
“transferred funds to [the Noteholders’] trustee,” was 
covered by the plain language of the safe harbor.  
App. 8-9.  The court focused on the parenthetical 
added to the statute in 2006, which makes it clear 
that the safe harbor applies to “transfers made ‘by or 
to (or for the benefit of) a financial institution.” App. 
10-11 (emphasis supplied by court).  Applying the 
ordinary, disjunctive meaning of the term “or,” the 
Second Circuit held that a protected transfer “may be 
either ‘for the benefit of’ a financial institution or ‘to’ 
a financial institution, but need not be both.”  Id.   

The Second Circuit’s reading of section 546(e) 
is entirely consistent with this Court’s guiding 
principle for statutory interpretation: “When the 
words of a statute are unambiguous, then, … ‘judicial 
inquiry is complete.’”  See Conn. Nat’l Bank v. 
Germain, 503 U.S. 249, 253-54 (1992) (quoting Rubin 
v. United States, 449 U.S. 424, 430 (1981)); see also 
United States v. Ron Pair Enters., Inc., 489 U.S. 235, 
241 (1989) (“[W]here, as here, the statute’s language 
is plain, ‘the sole function of the courts is to enforce it 
according to its terms.’”) (quoting Caminetti v. United 
States, 242 U.S. 470, 485 (1917)).   

The plain, unambiguous language of section 
546(e) has always encompassed transfers “by or to” a 
Qualified Participant, without restriction.  This was 
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clear when Munford was decided (as the dissent 
noted), and is even clearer today, given the 2006 
amendment.  If, as Petitioner argues, Congress 
intended to exclude mere conduits from the scope of 
the safe harbor, Congress easily could have said so.  
Certainly, Congress would not have added language   
-- “by or to (or for the benefit of) a [Qualified 
Participant]” (emphasis added) -- that, as a matter of 
grammar and logic, makes plain that a protected 
transfer need not be for the benefit of the Qualified 
Participant.  See App. 10-11.4   

The Second Circuit’s reading also advances the 
purpose of the safe harbor.  Protecting a transaction 
involving “financial intermediaries, even as a 
conduit,” such as the Trustee, promotes stability in 
the relevant markets, which was what Congress 
intended when it created the safe harbor.  App. 11-12.  
The court noted that a clear majority of circuit courts 
to consider the issue had reached the same conclusion 
and rejected Munford’s reasoning.  Id. (citing Enron, 
651 F.3d at 334; Kaiser Steel Corp. v. Charles Schwab 
& Co., 913 F.2d 846, 849 (10th Cir. 1990)); see 
Plassein, 590 F.3d at 257-59; QSI, 571 F.3d at 550-51; 
Contemporary Indus., 564 F.3d at 986-87; Resorts, 
181 F.3d at 516.  

Petitioner admits that the “plain terms of 
section 546(e) would apply” to a transfer from a 

                                                 
4  If such were Congress’s intent, Congress simply would have 
said “(and …),” not “(or …).”  Amicus’s proposal that the 
parenthetical of the 2006 amendment is “illustrative” (rather 
than disjunctive) has no support in grammar, logic, legislative 
history, or case law.  See Amicus Br. at 8.   
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debtor to a Qualified Participant that is a “mere 
conduit.”  Pet. at 22; see App. 10-11.  Petitioner never 
argues that the statute is ambiguous on this point -- a 
lost cause, especially given the 2006 amendment.  
Petitioner instead attempts to evade the plain 
language based on a novel and remarkable theory:  
that a bankruptcy trustee can simply ignore a safe-
harbored transfer and instead “target” a subsequent 
transfer.  See Pet. at 22.  This amounts to nothing 
less than an attempt to rewrite both the statute and 
the history of the transaction at issue in this case.    

There is no question here that the Affiliate 
transferred its property to the Trustee, as a matter of 
plain fact (the wire transfer) or law.  The Bankruptcy 
Code’s definition of “transfer” includes, among other 
things, “each mode, direct or indirect … of disposing 
of or parting with -- (i) property; or (ii) an interest in 
property.”  11 U.S.C. § 101(54) (emphasis added).  On 
its face, this disjunctive definition cannot be 
restricted to transfers of beneficial interests in 
property.  See, e.g., Bernard v. Sheaffer (In re 
Bernard), 96 F.3d 1279, 1282 (9th Cir. 1996) (“The 
definition of transfer is as broad as possible.  …  
Under this definition, any transfer of an interest in 
property is a transfer, including a transfer of 
possession, custody, or control even if there is no 
transfer of title, because possession, custody, and 
control are interests in property.”).   

For purposes of section 547, as Petitioner 
recognizes, this Court has held that a “transfer” 
occurs when the debtor relinquishes “full control” 
over its property.  Barnhill v. Johnson, 503 U.S. 393, 
401 (1992); see Pet. at 22.  Here, the Affiliate 
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undeniably transferred possession, custody and full 
control of its property when the Transfer was made to 
the Trustee.  Cf. Barnhill, 503 U.S. at 399-400.  The 
Affiliate had no right to recall its funds after the 
Noteholders’ Trustee received the wire transfer.    

Accordingly, neither the fact that the Trustee 
lacked a beneficial interest in the Transfer nor the 
fact that the Trustee itself transferred the proceeds to 
the Noteholders changes the fact that the Affiliate 
made a “transfer” “to” a Qualified Participant.  See 11 
U.S.C. §§ 101(54), 546(e); App. 10-11.  This is 
dispositive.  Petitioner cannot ignore that transfer 
and instead “target the transfer from the debtor to 
the creditor,” because there simply was no transfer 
from the Affiliate to the Noteholders.  See Pet. at 22.5 

B. Petitioner’s Appeal to “Holistic” 
Interpretation of an Unambiguous 
Statute is Misguided.     

In a further attempt to escape the plain 
language of the statute, Petitioner argues, under the 
banner of “holistic” interpretation, that a judicial 
gloss on the meaning of “transferee” in section 550 
must be imported into section 546(e).  See Pet. at 27-
28.  Many courts have held that a “mere conduit” -- 
i.e., an entity that lacks control over, or a beneficial 
interest in, a transfer -- cannot be liable as an “initial 
transferee” under section 550.  But that judicial 

                                                 
5  Petitioner’s and Amicus’s attempt to characterize the 
Transfer as being made “through” the Trustee fails for the same 
reason.  See Pet. at 23; Amicus Br. at 8.   
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principle cannot be used to nullify the plain language 
of section 546(e), for several reasons.    

First, the holistic approach to statutory 
construction relied upon by Petitioner applies only to 
“[a] provision that may seem ambiguous in isolation,” 
which may be “clarified by the remainder of the 
statutory scheme -- because the same terminology is 
used elsewhere in a context that makes its meaning 
clear.”  United Sav. Ass’n of Texas v. Timbers of 
Inwood Forest Assocs., 484 U.S. 365, 371 (U.S. 1988).  
Petitioner does not, and cannot, argue that the 
meaning of “transfer,” as defined in the Bankruptcy 
Code and used in the safe harbor, is ambiguous.  See 
id.  Moreover, the “same terminology” is not used in 
both statutes; unlike section 550, section 546(e) does 
not use the term “transferee” (which is not defined in 
the Bankruptcy Code).  See id.  Accordingly, holistic 
interpretation is entirely unnecessary and 
inappropriate here.   

In any event, the holistic approach cannot 
justify treating apples as if they were oranges.  
Section 546(e) concerns avoidance of transfers.  
Section 550, which is not cross-referenced with 
section 546(e), concerns recovery from transferees.  
There is no question that “avoidance and recovery are 
distinct concepts and processes.  This is clear from 
both [section 550] itself and from its legislative 
history.”  In re Burns, 322 F.3d 421, 427 (6th Cir. 
2003); see H.R. Rep. No. 95-595, at 375 (1977), 
reprinted in 1978 U.S.C.C.A.N. 5787, 6331 
(enactment of section 550 “enunciates the separation 
between the concepts of avoiding a transfer and 
recovering from the transferee”).   
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Accordingly, Petitioner’s attempt to impose the 
“conduit doctrine” as applied to section 550 upon 
section 546(e) is based on a false analogy.  “[T]here is 
nothing in the Bankruptcy Code or subsequent case 
law to suggest that the Ninth Circuit’s [conduit 
doctrine] under § 550(a) should be applied as a 
limitation to the safe harbor provisions of § 546(e).  
The two sections do not cross-reference, and they 
explain different subjects:  § 546(e) deals with 
transfers, while § 550(a) deals with transferees.”  
Hoskins v. Citigroup, Inc. (In re Viola), 469 B.R. 1, 9 
(B.A.P. 9th Cir. 2012); see Stewart Fin., 367 B.R. at 
920-21 (holding that alleged mere conduit qualified 
for safe harbor).     

Finally, the holistic approach could never 
justify interpreting a statute to mean the opposite of 
what it says -- here, interpreting “(or for the benefit 
of)” to mean “(and for the benefit of).”  See App. 11-12.   
Petitioner simply cannot escape the unambiguous, 
plain language of section 546(e) by invoking holistic 
interpretation. 

III. PETITIONER EXAGGERATES THE 
SIGNIFICANCE OF THIS CASE.   

In overwrought language, Petitioner protests 
that the Second Circuit “rejected” its avoidance claim 
-- an attempt to counter the “machinations” of the 
Noteholders, as “relatively junior creditors,” to 
“obtain hundreds of millions of dollars” “on the eve of 
bankruptcy” -- “because the payments to the 
noteholders, like virtually any security-related 
payment, were made using a financial institution as 
conduit.”  Pet. at i.  Petitioner further claims that all 
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of this amounts to a “dire threat to fundamental 
bankruptcy policies posed by the decision below.”  Id. 
at 10.  Every element of this portrayal of the facts 
and the holding below is misleading.  Specifically:   

 The Noteholders were not “relatively junior 
creditors”:  they were senior unsecured 
creditors.  2d Cir. JA (docket no. 45-1) at 
A1938 § 5.1.18 (guaranty); A1941 § 5.2.13 
(obligations).   

 The Noteholders’ “machinations” consisted 
of nothing more than (a) protecting their 
contractual rights by unanimously 
declining a coercive tender offer and (b) 
accepting payment when the Affiliate 
exercised its contractual option to purchase 
their Notes.  See App. 4.   

 The payment occurred eighty-four days 
before the bankruptcy filing, not on the eve 
of the filing.  See id.     

 Because eleven of the Noteholders, which 
held 92.1% of the Notes, are themselves 
Qualified Participants, less than $30 
million turns on the question presented in 
this case.  2d Cir. Brief For Appellees 
(docket no. 63) at 56-57 n. 17 and affidavits 
cited therein.6    

                                                 
6  While a significant amount, $30 million is hardly the size of 
a judgment that would independently justify this Court’s review 
in a case involving securities transactions.   
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More importantly, the alleged “machinations” 
that the Noteholders engaged in had nothing 
whatsoever to do with the question presented.  The 
Transfer was made to the Trustee because the 
Trustee had always served that function -- not 
because the Noteholders sought to exploit the safe 
harbor (of which they were not even aware).  See Pet. 
at 8-9.   

Most importantly, the decision below did not 
address “the virtually inevitable happenstance that a 
securities-related payment is made through a 
financial institution.”  See Pet. at 2.  Petitioner 
appears to be referring to the fact that virtually all 
transfers of funds are made by and to depository 
banks.  See Pet. at 28-29.  But in this case, the 
disputed Qualified Participant was the Noteholders’ 
longstanding intermediary, the Trustee -- not the 
Affiliate’s or the Noteholders’ depository banks.  See 
App. 12.  The Second Circuit found the Trustee to be, 
not merely a “financial institution,” but an example of 
the “financial intermediaries” that are “typically 
facilitators of” those transfers within the securities 
markets that the safe harbor is intended to protect.  
See id. 

In sum, Petitioner is stretching the decision 
below far beyond its facts in an attempt to get this 
Court’s attention.   

Finally, Petitioner’s further criticisms of the 
circuits’ view of section 546(e)’s scope as endorsing 
“overly expansive readings” of the safe harbor are not 
the subject of any circuit split and are not before this 
Court.  See Pet. at 33-35.  Like Petitioner’s appeals to 
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policies that it claims were offended by the decision 
below, this commentary proves only that Petitioner 
would prefer that the safe harbor were narrower than 
it actually is.  These concerns are properly directed to 
Congress, which presumably considered all of these 
matters when it enacted the safe harbor and 
expanded it to its current form.    
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CONCLUSION 

For the foregoing reasons, a Writ of Certiorari 
should not be granted in this matter.   
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OPPOSITION APPENDIX 

  



Opp. App. 1 

 

RELEVANT STATUTES 

 

11 U.S.C. § 101(54) 

(54)  The term “transfer” means -- 

 (A) the creation of a lien; 

 (B) the retention of title as a security 
interest; 

 (C) the foreclosure of a debtor’s equity of 
redemption; or  

 (D) each mode, direct or indirect, 
absolute or conditional, voluntary or involuntary, of 
disposing of or parting with--  

  (i) property; or  

  (ii) an interest in property.  

  



Opp. App. 2 

 

 
11 U.S.C. § 546(e) (as amended in 1994) 

(e)  Notwithstanding sections 544, 545, 547, 
548(a)(2), and 548(b) of this title, the trustee may not 
avoid a transfer that is a margin payment, as defined 
in section 741 or 761 of this title, or settlement 
payment, as defined in section 741 of this title, made 
by or to a commodity broker, forward contract 
merchant, stockbroker, financial institution, or 
securities clearing agency, that is made before the 
commencement of the case, except under section 
548(a)(1)(A) of this title.  

 

11 U.S.C. § 546(e) (as amended in 2006) 

(e)  Notwithstanding sections 544, 545, 547, 
548(a)(2), and 548(b) of this title, the trustee may not 
avoid a transfer that is a margin payment, as defined 
in section 101, 741, or 761 of this title, or settlement 
payment, as defined in section 101 or 741 of this title, 
made by or to (or for the benefit of) a commodity 
broker, forward contract merchant, stockbroker, 
financial institution, financial participant, or 
securities clearing agency, or that is a transfer made 
by or to (or for the benefit of) a commodity broker, 
forward contract merchant, stockbroker, financial 
institution, financial participant, or securities 
clearing agency, in connection with a securities 
contract, as defined in section 741(7), commodity 
contract, as defined in section 761(4), or forward 
contract, that is made before the commencement of 
the case, except under section 548(a)(1)(A) of this 
title. 


