
1 n-<!»>. ^-5

No.

uprone Court ot tfie SBtuteb States:

THE CITY OF FARMERS BRANCH, TEXAS,

Petitioner,

v.

VILLAS AT PARKSIDE PARTNERS, ETAL.,

Respondents.

On Petition For A Writ Of Certiorari
To The United States Court OfAppeals

For The Fifth Circuit

PETITION FOR A WRIT OF CERTIORARI

P. Michael Jung
Strasburger & Price, LLP

Kris W. Kobach

Counsel ofRecord
4400 Bank ofAmerica Plaza KOBACH Law, LLC
901 Main Street
Dallas, Texas 75202
(214) 651-4724

4701 N. 130th Street

Kansas City, Kansas 66109
(913) 638-5567
kkobach@gmail. com

Counsel for Petitioner

COCKLE LEGAL BRIEFS (800) 225-6964
WWW.COCKLELEGALBRIEPS.COM



QUESTIONS PRESENTED

1. Is a local ordinance prohibiting the knowing
harboring of illegal aliens in rental housing a pre
empted "regulation of immigration?"

2. Is a local ordinance prohibiting the knowing
harboring of illegal aliens in rental housing impliedly
field preempted?

3. Is a local ordinance prohibiting the knowing
harboring of illegal aliens in rental housing impliedly
conflict preempted?

I
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PARTIES TO THE PROCEEDING

The petitioner is The City of Farmers Branch,
Texas.

The respondents are Villas at Parkside Partners,
d/b/a Villas at Parkside; Lakeview at Parkside Part

ners, d/b/a Lakeview at Parkside; Chateau Ritz Part
ners, d/b/a Chateau de Ville; Mary Miller Smith;
Valentin Rej^es; Alicia Garza; Ginger Edwards; Jose
Guadalupe Arias; and Aide Garza.
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Petitioner The City of Farmers Branch, Texas,
respectfully prays that this Court issue a writ of
certiorari to review the en banc opinions and judg
ment of the United States Court of Appeals for the
Fifth Circuit.

OPINIONS BELOW

The en banc opinions of the United States Court
of Appeals for the Fifth Circuit are reported at 726
F.3d 524 (5th Cir. 2013). They are reprinted in the
appendix to this petition atApp. 1-149.

The memorandum opinion and order of the
United States District Court for the Northern District
of Texas is reported at 701 F. Supp. 2d 835 (N.D. Tex.
2010). It is reprinted in the appendix to this petition
at App. 153-208.

JURISDICTION

The judgment of the Court of Appeals panel was
entered on March 21, 2012. A timely petition for re
hearing en banc was granted. The judgment of the
Court of Appeals en banc was entered on July 23,
2013.

The jurisdiction of this Court is invoked under 28
U.S.C. § 1254(1).

:i •



STATUTORY PROVISIONS INVOLVED
8 U.S.C. § 1373(c) provides:

The Immigration and Naturalization
Service shall respond to an inquiry by a Fed
eral, State, or local government agency seek
ing to verify or ascertain the citizenship or
immigration status of any individual within
the jurisdiction of the agency for any purpose
authorized by law, by providing the requested
verification or status information.

8 U.S.C. §1324(a)(1)(A) provides, in pertinent
part:

Any person who

(m) knowing or in reckless disregard of
the fact that an alien has come to, entered
or remains in the United States in violation
of law, conceals, harbors, or shields from de
tection, or attempts to conceal, harbor, or
shield from detection, such alien in any
place, including any building or any means
of transportation;

shall be punished as provided in subpara
graph (B).

8 U.S.C. § 1357(g)(10) provides:

Nothing in this subsection shall be con
strued to require an agreement under this sub
section in order for any officer or employee of
a state or political subdivision ofa State -



(A) to communicate with the Attorney
General regarding the immigration status of
any individual, including reporting knowl
edge that a particular alien is not lawfully
present in the United States; or

(B) otherwise to cooperate with the At
torney General in the identification, appre
hension, detention, or removal of aliens not
lawfully present in the United States.

8 U.S.C. §1621(a) provides, in pertinent part:

Notwithstanding any other provisions of
law ... an alien who is not... a qualified alien
... is not eligible for any State or local public
benefit. . . .

STATEMENT OF THE CASE

This is a suit involving a preemption challenge to
Ordinance 2952 of the City of Farmers Branch, Texas.
Ordinance 2952 regulates the rental of apartments
and single-family residences within the City by re
quiring each adult tenant to obtain a residential oc
cupancy license, and directing that the license be
revoked upon a conclusive report by the federal gov
ernment that the licensee is an alien not lawfully
present in the United States.

The district court held Ordinance 2952 to be im
pliedly preempted by federal immigration law. App.
153-208. Apanel of the Fifth Circuit affirmed (over a
vigorous dissent), see 675 F.3d 802 (5th Cir. 2012) but
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the Fifth Circuit granted rehearing en banc. The en
banc court produced six different opinions, collective
ly affirming the judgment by a vote of nine to six
Villas at Parkside Partners v. City ofFarmers Branch
726 F.3d 524 (5th Cir. 2013) (en banc), App. 1-149. '

To obtain a residential occupancy license under
Ordinance 2952,1 the applicant must submit a one-
page form to the City and pay a $5 fee. The applicant
must provide basic information such as name ad
dress, date of birth, and country of citizenship, along
with the address of the proposed rental premises An
applicant who is a United States citizen or national
must so declare. An applicant who is not a United
States citizen or national must either provide an
identification number that the applicant believes
establishes his or her lawful presence in the United
States or declare that the applicant does not know of
any such number.

Upon receipt of a completed application and fee
the City's building inspector immediately issues the
license, without scrutiny of the information provided
Ifthe applicant has declared himself or herself to be a
United States citizen or national, no further action is
taken. In the case of other applicants, the building in
spector exercises the City's authority under 8 U.S.C.
§1373(c) to verify the immigration status of the ap
plicant with the federal government. If the federal
government responds that the applicant is a lawfully

The Ordinance appears in the appendix at App. 209-234.



present alien, no further action is taken. If the re

sponse is inconclusive, no further action is taken un
less and until a final verification is received.

If the federal government notifies the City that
the applicant is an alien who is not lawfully present,
the building inspector issues a deficiency notice. The
applicant then has a 60-day window in which to
obtain a correction of the federal government's rec
ords and to submit additional information to the fed

eral government. At the end of that time, the building
inspector again queries the federal government pur
suant to 8 U.S.C. § 1373(c). Only if the federal gov
ernment reports for a second time that the applicant
is not lawfully present does the building inspector
send a notice of revocation of the residential occu

pancy license to the applicant and to the landlord.

Under the Ordinance, it is an offense for a tenant
to occupy rental premises without first obtaining a
valid occupancy license, and for the landlord not to
obtain and maintain a copy of that license. It is not,
however, an offense for a tenant to occupy rental
premises after the tenant's license has been revoked.

Instead, landlords are required to make such occu
pancy an event of default under their leases, and to
commence and diligently pursue eviction proceedings
upon learning that an occupant lacks a valid license.

Ordinance 2952 relies entirely upon the defi
nitions of immigration status provided by federal
immigration law. The City must accept the federal
government's determination of each alien's status,
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pursuant to 8 U.S.C. § 1373(c). City officials "shall
not attempt to make an independent determination of
any occupant's lawful or unlawful presence in the
United States."

REASONS FOR GRANTING THE WRIT

I. Introduction.

This case involves a question of great national
importance: whether municipalities may take limited
steps to assist the federal government in returning
the rule of law to immigration. In recent years, cities
and counties across the country have used their tra
ditional police powers to reduce the mounting fiscal
and criminal burdens imposed by illegal immigration
in their jurisdictions. In particular, numerous munic
ipalities have utilized their power to regulate rental
housing in order to discourage landlords from know
ingly harboring illegal aliens in rented apartments or
homes.2 Such ordinances have faced lawsuits advanc
ing a variety ofimplied preemption challenges. Three
of those cases have reached the circuit courts, pro
ducing a pronounced and irreconcilable circuit split,
described in detail below. In addition, at least one

2 A 2010 study calculated that 46 municipalities had con
sidered such ordinances, of which 17 had enacted the ordinances
by the time the study was published. See Kevin O'Neil, "Hazle
ton and Beyond: Why Communities Try to Restrict Immigra
tion," Migration Policy Institute Study (Nov. 2010) (available at
http://ww^^migrationinformation.org/T,eature/displayxfm?ID=805).
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jurisdiction has suspended its ordinance until these
legal questions are resolved.3

Twice in recent years, this Court has addressed
the validity of state legislation directed at discourag
ing illegal immigration. Arizona v. United States, 567
U.S. , 132 S. Ct. 2492 (2012); Chamber of Com
merce v. Whiting, 563 U.S. , 131 S. Ct. 1968 (2011).
In those cases, the Court considered the possible pre
emption of a total of five different state-law provi
sions, relating to employment of or by unauthorized
aliens, the carrying of alien registration documents,
protocols governing law enforcement encounters with
suspected illegal aliens, and the determination of an
alien's removability.

But the Court has not to date addressed the
validity of local ordinances relating to the rental of
housing to illegal aliens. And the circuit courts are in
sharp disagreement - indeed, complete disarray -
concerning their validity. Within a four-week period
in the summer of 2013, three different circuits ad
dressed such ordinances, issuing a total of ten opin
ions and reaching diametrically opposite conclusions

3Robert Stewart, Inc. v. Cherokee County (N.D. Ga. Case
No. 07-cv-0015). The parties agreed to suspend the relevant
ordinance, and the pending litigation, until all appeals were
concluded in two other cases: Gray v. City of Valley Park, 567
F.3d 976 (8th Cir. 2009); andLozano v. City ofHazleton, 724 F.3d
297 (3d Cir. 2013) (the subject of a contemporaneous certiorari
petition before this Court).
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about the validity of virtually-identical ordinance lan
guage.

On June 28, 2013, the Eighth Circuit decided
Keller v. City ofFremont, 719 F.3d 931 (8th Cir 2013)
rehgen banc denied (October 17, 2013), involving the
rental provisions of an ordinance that were copied
"re ^eyT*™ «* finance at issue in this
tw ™<Lm*,ont5r (Jud8<* Loken and Colloton) held
Z12L Tont ordinance was not a Prohibi^regulation of immigration" and was neither fieldnor c0 fl t preempted Judge CoUoton

cmlly, tatang adifferent view only as to certain stand
ing issues that did not affect the preemption claims
Judge Bright dissented, believing the ordinance to be
conflict preempted.

On July 22, 2013, the Fifth Circuit, sitting en
bane decided the present case. Asplintered court is
sued sxdifferent opinions. Judge Higginson's opinion
for afive-judge plurality held the criminal provisions
of Ordinance 2952 to be conflict preempted and the
remainder of the Ordinance to be non-severable (not
withstanding the Ordinance's robust severabfltty

_4The Fremont ordinance also includes provisions tw ™
quire local employers to utilize the E-Verify system to con/
the work authorization of their employees winch tb. Tf <court sustained against apreemption^!len^ll^l ctf
Fremont, 853 F. Supp. 959 (D. Neb. 2012) T\l*Z£ Ji°f
onTp^allf-11 " Whltm§' ^ n™* " SttP-viioToft^lLZr* ^^ t0 ^ -^-entVro-



clause). The plurality opinion also acknowledged the
circuit split with the Eighth Circuit. App. 15-16 n.9.
Judge Reavley (joined by Judge Graves) concurred
only in the judgment, regarding the Ordinance as
a constitutionally-preempted regulation of immigra
tion, as tantamount to a conflict-preempted "removal"
of aliens, and as trenching on the federal foreign-
relations power. Judge Dennis (joined by three judges)
specially concurred on conflict-preemption grounds.
Judge Higginson filed a special concurrence to his
own plurality opinion, commenting that the Ordi
nance was not field preempted but raising dormant-
Commerce-Clause concerns. Judge Owen concurred
and dissented, believing that only two portions of the
judicial review section of the Ordinance were pre
empted and dissenting vigorously as to the remainder
of the Ordinance. Judges Jones and Elrod (joined by
Judges Jolly, Smith, and Clement) vigorously defended
the Ordinance as a valid exercise of the police power
that was not preempted as a regulation of immigra
tion or under field- or conflict-preemption principles.
They also drew support from the Eighth Circuit's
decision. App. 90 ("In an opinion just issued concern
ing a nearly identical local law, the Eighth Circuit
agreed with us.").

Four days later, the Third Circuit decided Lozano
v. City of Hazleton, 724 F.3d 297 (3d Cir. 2013), after
this Court had vacated and remanded the Third Cir
cuit's prior decision. City of Hazleton v. Lozano, 131
S. Ct. 2958 (2011). The Hazleton ordinances differ
in certain minor respects from the Fremont and

™?r
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stoTLBrch °fnances-but they ha™smular features and several identically-worded nrovisions. The court (speaking throughVf Judge"
ttf the °lnet ?^^ Nygaarf and Vana^> heWthat the rental provisions of the ordinances were a
constitutionally-preempted "regulation of immigration"
and were field preempted and conflict preemS•

The widely-differing decisions of these three cir
cuits on important questions of federal law on which
this Court has not spoken constitute a compelling

Ct. R. 10(a). The City of Hazleton has announced that

Octobe^24Pt;r TV" nhree ^ after this »e- »October 24, 2013. This Court may wish to combine
the two cases or consider them simultaneously.

, 133 S. Ct. 2022 (2013) (state law penalizing harborW
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The Fifth Circuit's plurality and concurring opin
ions not only conflict with the opinion of the Eighth
Circuit in Fremont and differ substantially from the
opinion of the Third Circuit in Hazleton, but they also
stand in direct conflict with the recent opinions of
this Court in Whiting and Arizona. This constitutes a
second, independent reason for the grant of a writ of
certiorari. See Sup. Ct. R. 10(c).

II. The Deep Split Among the Third, Fifth, and
Eighth Circuits Warrants Granting the Writ.

Implied preemption in the immigration context
occurs in one of three possible ways - (1) when a state
or municipality impermissibly enacts a constitutionally-
preempted "regulation of immigration," De Canas v.
Bica, 424 U.S. 351, 355 (1976), (2) through field
preemption, id. at 357-58, or (3) through conflict pre
emption, id. at 358. The three circuits are in dis
agreement on all three of these forms of implied
preemption, as applied to the ordinances at issue.

A. The Circuits are Sharply Divided on the
Issue of What Constitutes a Preempted
"Regulation of Immigration."

This Court has provided a perfectly clear (and
appropriately narrow) definition of what constitutes a
constitutionally-proscribed state or local regulation of
immigration: "[T]he fact that aliens are the subject of
a state statute does not render it a regulation of
immigration, which is essentially a determination of
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who should or should not be admitted into the coun
try, and the conditions under which a legal entrant
may remain." De Canas, 424 U.S. at 355. In the Fifth
Circuit below, the nine-judge majority divided in
ternally on the question of whether the Ordinance
constitutes a "regulation of immigration." Only four of
the nine judges (Judges Reavley, Graves, Dennis, and
Prado) concluded that this form of preemption ap
plied. ^

Judge Reavley attempted to apply a much broader
definition of "regulation of immigration" than that
given by this Court. Under his theory, any law that
encourages illegal aliens to voluntarily leave the rel
evant jurisdiction is an impermissible "regulation of
immigration." He argued that the Ordinance "works
to exclude and remove aliens from the City's borders
This is because no alien with an unlawful status will
be able to obtain the basic need of shelter through a
rental contract. Illegal aliens will therefore have no
recourse but to self-deport from Farmers Branch "
App. 38. Therefore, he concluded that the Ordinance
constitutes a preempted regulation of immigration
Judge Dennis agreed, arguing that the Ordinance
effectively exclude[s] certain noncitizens." App. 53.

The rest of the Fifth Circuit correctly concluded
that the Ordinance falls outside of this Court's defini
tion of a"regulation of immigration." As Judges Jones
and Elrod pointed out:

The Reavley and Dennis opinions do not,
because they cannot, demonstrate that the



13

Ordinance runs afoul of the test in De Canas.
The Ordinance does not determine the entry
or exit of anyone into or out of the United
States. It does not determine the conditions
under which a "lawful" immigrant may re
main. And the Ordinance's grants or denials
of rental licenses are designed to follow and
correspond with federal determinations con
cerning each applicant. This should be the
end of the constitutional preemption issue.

App. 105-06.

The Eighth Circuit majority also correctly rejected
the argument, adhering instead to this Court's defini
tion of a "regulation of immigration." "[TJhese provi
sions neither determine 'who should or should not be

admitted into the country,' nor do they more than
marginally affect 'the conditions under which a legal
entrant may remain.'" Fremont, 719 F. 3d at 941

(quoting De Canas, 424 U.S. at 355). The dissenting
judge in the Eighth Circuit, Judge Bright, apparently
disagreed, although he conflated "regulation of immi
gration" preemption with conflict preemption. See id.
at 958-59.

Although only a minority of the judges of the
Fifth Circuit and Eighth Circuit who considered the
regulation-of-immigration argument were willing to
accept it, the Third Circuit enthusiastically embraced
it. Ignoring the word "legal" in this court's phrase
the conditions under which a legal entrant may re

main," De Canas, 424 U.S. at 355, ChiefJudge McKee
concluded that prohibiting the harboring of illegal
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twL^ ?artments constituted a constitutionally-forbidden regulation of immigration." «By barring
aliens lacking lawful immigration status from rente!
housing mHazleton, the housing provisions "„ the
core of an alien's residency. States and localities have
status Hazleton, 724 F.Sd at 315. In other words
CLttn f' CirCUit'S °Verbroad «***>*£%un£^ J emigration," anything that deters
unlawful residency qualifies.

In sum, of the twenty-one judges on the three

challenge to the ordinances, thirteen rejected it and
eight agreed with it. In light of this sharp disagree
ment, grantmg the writ is warranted.

B' Sfi^i'8 are SharPI5r Divfded on

The three circuits are also fractured on the field-
preemption question. The plaintiffs in these lses
argued various field-preemption theories, claiming al
tentatively that the ordinances intruded on the fields
of alien registration, harboring, and removal.

In the Fifth Circuit below, field preemption was
yet another claim that internally divided the nine!
TTH?°nty- ^ JUdgeS (Eeavley and Graves) concluded that the Ordinance impermissibly intrudedTn
a preempted field. Judge Reavle/s rambling analvs s
was detached from field-preemption doctrine and
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consequently somewhat difficult to follow. See App.
40-44. He suggested that the Ordinance impermissi
bly treads upon the field of alien removal. App. 44
("Congress has occupied the field ofalien removal.").
It appears that he also believed that the Ordinance
intrudes upon "the national power to control and
conduct relations with foreign nations." App. 40. This
second field-preemption argument was one that the
plaintiffs did not make.

Other judges on the court distanced themselves
from any field-preemption holding. Judge Higginson,
who authored the plurality opinion, concurred sepa
rately and stated: "Because no such comprehensive
federal regulation has emerged, or been identified to
us, that governs the housing of non-citizens present
in the country contrary to law, I do not perceive that
the Supremacy Clause acts as a 'complete ouster of
state power' in this area." App. 61 (quoting De Canas
424 U.S. at 357).

The dissenting judges were emphatic in their
rejection of the field-preemption claims. Judge Owen
explained that a finding of field preemption in the
harboring field would be completely contrary to this
Court's holding in De Canas:

I respectfully submit that the Supreme Court
unequivocally held in De Canas that the fed
eral harboring laws do not give rise to field
preemption. In De Canas, the federal harbor
ing law in existence at the time expressly
provided that "'employment (including the
usual and normal practices incidental to

M- •,4^^^l^j>^^^^*-«
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employnient) shall not be deemed to consti
tute harboring '" Rnf a n^i-c • , consti-

an averse effect on law^sTdlnTwl^
If the federal harboring statnt* n worifrs.thert„ field of^olfTl^^

federal law explicitly said was not an oftt
App. 78 (internal citations omitted) The „«, j-
sentmgjudges were equally critcal„fr T* dlS"
the Ordinance w,= fi„u he notlon that
this argument irwronfremPted: "The premise *with th?sTpr nilcof' t "^ beMUSe i4 conffi*
tion of the fieW of r T^™*™1* explana-
^ether, OeVanllTm/ZT^' 'V^
strate how narrow the scopfoVfieM d6m°n-garding local legislation TJ PreemPti°n is re-App. 110. IeglSlatl0n that concerns illegal aliens."

The Eighth Circuit similarly rejected »11 t ^
plaintiffs' field-nreem^*- rejected all of the

Ce mtruded on the registration field-

^ (1941)] and m Arizona. . Althnno-J,
spective renters must disclose som^f"the"-me information that aliens musT disclol
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in complying with federal alien registration
laws, that does not turn a local property li
censing program into a preempted alien reg
istration regime. To hold otherwise would
mean that any time a State collects basic in
formation from its residents, including aliens
- such as before issuing driver's licenses - it
impermissibly intrudes into the field of alien
registration and must be preempted. It de
fies common sense to think the Congress in
tended such a result.

Fremont, 719 F.3d at 943. He was equally skeptical of
the claim that Congress had preempted all state
activity relating to harboring illegal aliens: "We find
nothing in an anti-harboring prohibition contained in
one sub-part of one section of 8 U.S.C. § 1324 that
establishes a 'framework of regulation so pervasive
. . . that Congress left no room for the States to sup
plement it. . . .'" Id. (quoting Arizona, 132 S. Ct. at
2501 (internal citations omitted)). Judge Bright ap
parently agreed, as his dissent did not recognize the
validity of any field-preemption claim. See 719 F.3d at
953-60.

In sharp contrast, the Third Circuit did not hes
itate to reach the conclusion that the Hazleton ordi

nances were field preempted. Indeed, Chief Judge
McKee's opinion for the court found field preemption
in not one, but two, fields. The court held that the
ordinances "intrude on the . . . occupied field of alien
harboring," 724 F.3d at 317, and that they "intrude on
the field occupied by federal alien registration law."
Id. at 321. In reaching the first holding, Chief Judge
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of federal harboring law does not sweep the states
from the harboring field.

C. The Circuits are Sharply Divided on
Whether Such Ordinances Are Conflict

Preempted.

Of all of the forms of implied preemption at issue
in the respective cases, the three circuits are most
fractured with respect to conflict preemption. The
plurality opinion below by Judge Higginson main
tained that the Ordinance was conflict preempted,
finding obstacles to the achievement of congressional
objectives in: (1) the slight differences between the
harboring that is prohibited by the Ordinance and
the harboring that is criminalized under 8 U.S.C.
§ 1324(a)(l)(A)(iii), (2) the desire of federal immigra
tion authorities for illegal aliens to have "a reliable
address," and (3) interference with a "careful balance"

purportedly struck by Congress when the harboring
statute was drafted. App. 11-15. Judge Dennis argued
in his concurrence that the Ordinance also conflicted

with the executive branch's decision not to expend its
resources removing a particular alien. App. 51.

The dissenting judges vigorously rejected these
conflict-preemption arguments. As Judge Owen ex
plained, any difference in the scope of the Ordinance
and the federal harboring statute does not give rise to
conflict preemption:

The Ordinance does not stand as an obstacle
to the accomplishment and execution of the
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full congressional purposes and objectives in
enacting the harboring laws. The harboring
laws encompass and proscribe conduct that
is far broader than the Ordinance. The fed
eral harboring law and the Ordinance may
be enforced simultaneously. Additionally
federal law provides that most, if not all'
UnZ t\ are Unlawful]y P^ent in theUnited States are not eligible for any State
or o«d public benefit, including public or as
sisted housing, that is provided by State- or
ocal-government-appropriated funding un

less aState affirmatively so provides by en
acting a state law. y

App. 82 Judges Jones and Elrod were even more
critical of this conflict-preemption argument:

On the most general level, the Higginson
opinion embodies the troubling concept that
a federal criminal statute, standing alone
The TF£!°£ VfCe P°Wer Nations.'The fact that the federal government has
chosen to criminalize the behavior of harbor
ing illegal aliens does not indicate Congress's
intent to prevent local authorities from legis
lating within their traditional spheres of
concern.

App. 129.

In response to the argument that the Ordinance
conflicts with federal removal decisions, the dissen"
"wf?e%Were GqUalIy CritiCah the Ordinance'slimited enforcement authority plays no role in the
process whereby the federal government detains and
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exercises discretion in deciding whom to remove from
the United States." App. 135. And as for the notion
that the Ordinance conflicts with some implicit "bal
ance" struck by Congress, Judges Jones and Elrod
said the following:

This complaint is at too high a level of gen
erality: Any local licensing regulation touch
ing the immigrant status - for instance, the
refusal to issue drivers' licenses - could be

said to conflict with the goals of federal im
migration law. . . . No extant federal law reg
ulates the housing of illegal aliens. There is
thus no evidence of a deliberate congres
sional choice on the subject; if anything, we
ought to infer congressional ambivalence
from the fact that Congress passed no law
concerning either "sanctuary cities" or, at the
opposite pole, cities that have attempted to
discourage influxes of illegal aliens.

App. 118.

The Third Circuit lined up with the majority
below on the subject of conflict preemption, and the
Eighth Circuit lined up with the dissenters. Chief
Judge McKee wrote for the Third Circuit that "Hazle
ton may not unilaterally prohibit those lacking lawful
status from living within its boundaries, without
regard for the Executive Branch's enforcement and
policy priorities." Hazleton, 724 F.3d at 318. Taking
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a position 180° different, Judge Loken wrote for the
Eighth Circuit:

Plaintiffs' conflict preemption argument suf
fers from the same infirmity. As the rental
provisions do not 'remove' any alien from the
United States (or even from the City), federal
immigration officials retain complete discre
tion to decide whether and when to pursue
removal proceedings. Unlike §6 of the state
law invalidated in Arizona, the rental provi
sions do not require local officials to deter
mine whether an alien is removable from the
United States. . . . Indeed, the rental provi
sions expressly require City officials to defer
to the federal government's determination of
whether an alien renter is unlawfully pre
sent. The Ordinance's deference to federal
determinations of immigration status "mir
rors the statutory language approved in
Whiting."

Fremont, 719 F.3d at 944 (quoting Farmers Branch,
675 F.3d at 830 (Elrod, J., dissenting)). The division
between the circuits could not be more extreme.

In sum, of the twenty-one judges to rule on the
question, thirteen found the ordinances to be conflict
preempted, and eight found no conflict preemption.
Granting the writ is necessary to provide guidance to
the lower courts on this divisive question.
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III. The Majority's Decision Stands in Direct
Conflict with this Court's Decisions in
Whiting and Arizona.

The disarray in the circuits over whether a city
may prohibit the knowing harboring of illegal aliens
in rented apartments is reason enough to grant the
writ. But there is an equally-compelling reason for
this Court to review the decision of the Fifth Circuit

in this case - the opinions of the judges in the ma
jority contradict the holdings of this Court in Whiting
and Arizona. There are five ways in which the major
ity disregarded these precedents.

A. The Majority Failed to Apply the Salerno
Standard for Facial Challenges.

The first error by the majority below was its com
plete failure to apply the Salerno standard for facial
challenges. "A facial challenge to a legislative Act is,
of course, the most difficult challenge to mount suc
cessfully since the challenger must establish that no
set of circumstances exist under which the Act would
be valid" United States v. Salerno, 481 U.S. 739, 745
(1987) (emphasis supplied). This Court reiterated the
Salerno standard in 2008: "In determining whether a
law is facially invalid, we must be careful not to go
beyond the statute's facial requirements and specu
late about 'hypothetical' or 'imaginary' cases." Wash
ington State Grange v. Washington State Republican
Party, 552 U.S. 442, 449-50 (2008) (quoting United
States v. Raines, 362 U.S. 17, 22 (I960)). This is be
cause "[t]he State has had no opportunity to implement

SRZ2
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ftruelatrl'rd itS,rrtS W ^ n° °CCasi- to construe the law mthe context of actual disputes or
to accord the law alimiting construction to a^d con!
stitutional questions." Id. at 450.

thp 9r/°r t0*riz°na> Some attorneys had argued that

rest «ri,„ • t • >-ouru put that argument torest. There is basic uncertainty about what the law
means and how it will be enforced At7LV
without the benefit ofadefinitive Lttpliu ntm
the state courts, it would be inapprom-iare t„
[the law] will be construed i»Iw 2 T
conflict with federal law.^C, 132 SCtTtt'lcf
Judge Owen explained how the Salerno 1 f",'Jould be applied in the case at bar tndert W
rf there are any permissible applications of the Ordi'
nance, we should not completely invalidate t on J"
basis of afacial challenge."App. 97. *he

The majority below did not follow this Court's
direction m Arizona. As Judges Jones and w ^
to apply the Salerm) stmdard: „Unf. J
three opposing opinions fail to heed, much less apl
these limits on our review powers. They invahtoe
aTiontT6 With°Ut ackn°w1^ it- valid apptcation to citizens and legally resident aliens." App 98

The undeniable fact that the Ordinance obvlouslv
could be validly applied where tenants were lawfulhpresent aliens should have been enough ,1 "S
his facial challenge. Instead, the majority'spre

emption holdings rely almost entirely on hypothetical
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scenarios - for example, finding conflict preemption
in a future case in which an illegal alien is denied his
occupancy permit by the City but Immigration and
Customs Enforcement (ICE) decides to forego removal
proceedings.

The Higginson plurality opinion unwittingly dem
onstrated precisely why facial challenges are so dis
favored. Judge Higginson assumed incorrectly that
the Ordinance could be read to permit the arrest ofan
unlawfully-present alien based on his immigration
status. App. 18. Judges Jones and Elrod pointed out
Judge Higginson's error: "Judge Higginson's conclu
sion that law officers will be able to hold aliens in
custody for possible unlawful presence is inaccurate
under the plain terms of the Ordinance Critically,
the Ordinance does not impose criminal liability on
any renter after the renter applies for an occu
pancy license." App. 123 (emphasis inoriginal). Judge
Higginson's inaccurate reading of the Ordinance
would have been less problematic if he had applied
the Salerno standard, giving state "courts . . . occa
sion to construe the law in the context of actual dis
putes." Washington State Grange, 552 U.S. at 450.8

8This misreading of the Ordinance only affected part of
Judge Higginson's decision. He divided his conflict-preemption
analysis according to "offenses applying to landlords," App. 10,
and "offenses applying to non-citizen renters," App. 16. Only the
latter portion of his analysis was rendered immaterial by his
misreading of the Ordinance.
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Gade v. National Solid Wastes Management Assn.,
505 U.S. 88, 110 (1992) (Kennedy, J., concurring)).

The judges in the majority below completely
failed to apply this presumption. As the dissent stated,
"[u]nfortunately, none of the three opposing opinions
accords the Ordinance this strong presumption. ..."
App. 101. In contrast, the dissenting judges correctly
applied the presumption against preemption:

The Ordinance, correctly viewed, falls within
the traditional police power of the City to
regulate housing by means of licensing. . . .
Because the Ordinance involves the local po
lice power, it is entitled to a strong presump
tion of constitutionality. This presumption
operates generally in federal preemption law....
It operates specifically in cases where local
regulations within the police power are asserted
to be preempted by federal immigration law.

App. 98-100 (citing Wyeth, 555 U.S. at 565; Altria
Group, Inc. v. Good, 555 U.S. 70, 76-77 (2008)); see
also App. 65.

C. The Majority Disregarded the Three Fac
tors in Arizona that Militated Against
Conflict Preemption.

In Arizona, this Court pointed to three elements
of Section 2(B) of the Arizona law that weighed
against a finding of conflict preemption:

Three limits are built into the state provi
sion. First, a detainee is presumed not to be
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of any alien's immigration status. Instead, the City
relies entirely on the federal government's verifica
tion pursuant to 8 U.S.C. § 1373(c). Moreover, the
federal government must report the alien to be un
lawfully present not once, but twice. And a tentative
or inconclusive verification report triggers no adverse
action.

The second limit described in Arizona is evident
on the face of the Ordinance. Section (D)(9) of the
Ordinance states: "The terms of this section shall be
applied uniformly, and enforcement procedures shall
not differ based on a person's race, ethnicity, religion,
or national origin." § (D)(9), App. 220, 231.

The third limit is also included in the text of the
Ordinance. Indeed, the Ordinance contains language
regarding the manner in which it is to be construed
that is virtually identical to the SB 1070 text ap
proved in Arizona: "The requirements and obligations
ofthis section shall be implemented in a manner fully
consistent with federal law regulating immigration
and protecting the civil rights of all citizens, nation
als, and aliens." § (F), App. 221, 233.

The opinions of the majority below disregarded
these factors entirely. In contrast, the dissenting
judges noted and relied in part on the presence of
these factors - in particular the presumption of
lawful presence unless and until the federal govern
ment specifically says otherwise. "'Plaintiffs and the
United States do not explain why a local law is con
flict preempted when the federal government has

i:
f
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'shall not attempt to independently make a
final determination on whether an alien is

authorized to work in the United States.'

§23-212(B). What is more, a state court
'shall consider only the federal government's
determination' when deciding 'whether an
employee is an unauthorized alien.' § 23-
212(H) (emphasis supplied). As a result, there
can by definition be no conflict between state
and federal law as to worker authorization,
either at the investigatory or adjudicatory
stage. . . . The federal determination on
which the State must rely is provided under
8 U.S.C. § 1373(c).

Whiting, 131 S. Ct. at 1981 (emphasis supplied). The
same two factors are present in Ordinance 2952. As
the district court found, Ordinance 2952 uses the pre
cise terms and classifications of federal immigration
law. "The Ordinance is tethered to federal immigra
tion law in several key respects, including its defi
nitions. . . ." App. 159. "Local enforcement based on
federal standards . . . remains at the foundation of

the Ordinance." App. 202. In addition, Ordinance
2952 contains language nearly identical to Arizona's
statutory text requiring local officials to rely solely on
federal determinations of immigration status: "The
building inspector shall not attempt to make an in
dependent determination of any occupant's lawful or
unlawful presence in the United States." § (D)(3),
App. 218, 231.

Judges Jones and Elrod noted just how untenable
the majority's conflict preemption holding was, in

' 1 ,
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132 S. Ct. at 2507-10. Both Arizona § 2(B) and Or
dinance 2952 expressly rely on 8 U.S.C. § 1373(c),
which requires the federal government to provide the
immigration status of any alien "for any purpose"
whenever a local official inquires. Ariz. Rev. Stat.
§ 11-1051(B); Ordinance 2952, §§ (D)(1), (E)(5), App.
217, 221, 228, 232. The text of the federal statute is
unambiguous:

Obligation to respond to inquiries

The Immigration and Naturalization Service
shall respond to an inquiry by a Federal,
State, or local government agency, seeking to
verify or ascertain the citizenship or immi
gration status of any individual within the
jurisdiction of the agency for any purpose au
thorized by law, by providing the requested
verification or status information.

8 U.S.C. § 1373(c) (emphasis supplied). As this Court
observed, Congress made federal compliance with lo
cal requests for immigration status verification man
datory: "Congress has obligated ICE to respond to any
request made by state officials for verification of a
person's citizenship or immigration status." Arizona,
132 S. Ct. at 2508. Through the enactment of 8 U.S.C.
§ 1373, Congress assured cities and states that if they
enacted programs that involved immigration status
inquiries, the federal government must respond. Where
a city or state relies upon the federal government's
determination of an alien's immigration status, con
flict preemption is unlikely.

THiJWS;
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right, not building inspector's uninformed
prerogative to guess.

App. 136-37. That reality should have put to rest the
conflict-preemption theories in this case.

E. Several Judges in the Majority Adopted
the Notion - Rejected in Arizona - that
Executive Branch "Enforcement Priori

ties" Have Preemptive Effect.

In Arizona, the United States made the bold
claim that the executive branch's enforcement priori
ties could have preemptive effect. The United States
then argued that if the state ever queried the federal
government about the immigration status of an alien
that the executive branch did not rank as a high
priority for removal, the state law requiring the query
would be preempted. This Court rejected that claim,
stating that "federal enforcement priorities" have no
preemptive effect:

It is true that §2(B) does not allow state of
ficers to consider federal enforcement priori
ties in deciding whether to contact ICE about
someone they have detained. ... In other
words, the officers must make an inquiry
even in cases where it seems unlikely that
the Attorney General would have the alien
removed. . . . Congress has done nothing
to suggest it is inappropriate to communi
cate with ICE in these situations, however.
Indeed, it has encouraged the sharing of

'.* ' M:s^^^*i^^;^''"
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Surprisingly the Dennis opinion below sought
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the enforcement resources to remove that alien.9

Putting a strong spin on a fragment of a sentence
in the Arizona opinion, Judge Dennis claimed: "The
[Supreme] Court held that the statute stood as an
impermissible obstacle to the design and purpose
of the largely discretionary immigration enforcement
system Congress created because it could result in 'un
necessary harassment of some aliens . . . whom federal
officials determine should not be removed. . . .'" App.
51. Judge Dennis also drew support from a recent
Eleventh Circuit opinion: "Much as with the instant
Ordinance, in that case 'Alabama ha[d] taken upon
itself to unilaterally determine that any alien unlaw
fully present in the United States cannot live within
the state's territory, regardless of whether the Execu
tive Branch would exercise its discretion to permit
the alien's presence.'" App. 64 (quoting United States
v. Alabama, 691 F.3d 1269, 1295 (11th Cir. 2012), cert,
denied, 133 S. Ct. 2022 (2013)).

Granting the writ is especially important with re
spect to this argument. Arizona stated that an execu
tive branch enforcement policy (or non-enforcement
policy) that ranks certain illegal aliens as low priori
ties for removal does not have the constitutionally-
significant consequence of invalidating state laws
that are consistent with federal statutes.

Judge Dennis's misunderstanding of Arizona in
this regard is one that is particularly dangerous to

Judge Dennis's concurring opinion was joined by Judges
Reavley, Prado, and Graves. SeeApp. 45.
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CONCLUSION

For the reasons stated herein a writ of +-
should be granted in this case Tb^ ,f °f Certl0ran
Court of Appeals shoul b ever ec]tZT'^
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