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QUESTIONS PRESENTED

1. Is a local ordinance prohibiting the knowing har
boring of illegal aliens in rental housing a preempted
"regulation of immigration"?

2. Is a local ordinance prohibiting the knowing har
boring of illegal aliens in rental housing impliedly
field preempted?

3. Is a local ordinance prohibiting the knowing har
boring of illegal aliens in rental housing impliedly
conflict preempted?

4. Is a local ordinance prohibiting the employment
of unauthorized aliens impliedly conflict preempted?
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PARTIES TO THE PROCEEDING BELOW

All parties are named in the caption above. Peti
tioner who was defendant/appellant below is the City
of Hazleton, Pennsylvania.

Respondents who were plaintiffs/appellees be
low are: Pedro Lozano, Humberto Hernandez, Rosa
Lechuga, John Doe 1, John Doe 2, John Doe 3, a
Minor by His Parents, Brenda Lee Mieles, Casa
Dominicana of Hazleton, Inc., Hazleton Hispanic
Business Association, Pennsylvania Statewide Latino
Coalition, Jane Doe 5, John Doe 7, and Jose Luis
Lechuga.

RULE 29.6 STATEMENT

The Petitioner is a Pennsylvania municipality.
There are no parent corporations or publicly-held cor
porations that own stock in the Petitioner.
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OPINIONS BELOW

The opinion of the United States District Court
for the Middle District of Pennsylvania is published
at 496 F. Supp. 2d 477 (M.D. Pa. 2007) and repro
duced below at App. 94. The original opinion of the
Third Circuit is published at 620 F.3d 170 (3d Cir.
2010). That opinion was vacated by this Court, 131
S.Ct. 2958 (2011), when this Court remanded the case
back to the Third Circuit for reconsideration in light
of Chamber of Commerce v. Whiting, 131 S.Ct. 1968
(2011). The subsequent opinion of the Third Circuit,
which is the basis for this petition, is published at
724 F.3d 297 (3d Cir. 2013) and reproduced below at
App. 1.

JURISDICTION

The judgment of the United States Court of Ap
peals for the Third Circuit, affirming the judgment of
the United States District Court for the Middle Dis

trict of Pennsylvania, was entered on July 26, 2013.
This Court possesses jurisdiction under 28 U.S.C.
§1254(1).

ii), >'-. pnMi;-! -



CONSTITUTIONAL AND

STATUTORY PROVISIONS AT ISSUE

Federal Constitutional and Statutory Provi
sions

United States Constitution, Article VI (Suprem
acy Clause):

This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof; and all
Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme
Law of the Land; and the Judges in every State shall
be bound thereby, any Thing in the Constitution or
Laws of any State to the Contrary notwithstanding.

8 U.S.C. §1324(a)(l)(A):

(a) Criminal penalties

(1)(A) Any person who -

(i) knowing that' a person' 'is an 'alien,' bririgs to 'or
attempts to bring to the United States in any manner
whatsoever such person at a place other than a desig
nated port of entry or place other than as designated
by the Commissioner, regardless of whether such
alien has received prior official authorization to come
to, enter, or reside in the United States and regard
less of any future official, action w^pl^ may,bet taken
with respect to such alien;

(ii) knowing or in reckless disregard of the fact that
an alien has come to, entered, or remains in the
United States in violation of law, transports, or moves



or attempts to transport or move such alien within
the United States by means of transportation or oth
erwise, in furtherance of such violation of law;

(iii) knowing or in reckless disregard of the fact that
an alien has come to, entered, or remains in the
United States in violation of law, conceals, harbors, or
shields from detection, or attempts to conceal, harbor,
or shield from detection, such alien in any place, in
cluding any building or any means of transportation;

(iv) encourages or induces an alien to come to, enter,
or reside in the United States, knowing or in reckless
disregard of the fact that such coming to, entry, or
residence is or will be in violation of law; or

(v)(I) engages in any conspiracy to commit any of
the preceding acts, or

(v)(II) aids or abets the commission of any of the
preceding acts,

Shall be punished as prpyided.in subparagraph.. (B). (li.

8 U.S.C. §1324a(a)(l)-(2)

(a) Making employment of unauthorized aliens
unlawful

(1) In general

It is unlawful for a person or other entity -
•; '• . • 11> vii>!:'! w'Mi of law; or

(A) to hire, or to recruit or refer for a fee, for employ
ment in the United States an alien knowing the alien
is an unauthorized alien (as defined in subsection



(h)(3) of this section) with respect to such employ
ment, or

(B)(i) to hire for employment in the United States
an individual without complying with the require
ments of subsection (b) of this section or (ii) if the

person or entity is an agricultural association, agri
cultural employer, or farm labor contractor (as de
fined in section 1802 of Title 29), to hire, or to recruit

or refer for a fee, for employment in the United States
an individual without complying with the require
ments of subsection (b) of this section.

(2) Continuing employment

It is unlawful for a person or other entity, after hiring
an alien for employment in accordance with para
graph (1), to continue to employ the alien in the
United States knowing the alien is (or has become) an
unauthorized alien with respect to such employment.

8 U.S.C. §1324a(h)(2)

Preemption

The provisions of this section preempt any State or
local law imposing civil or criminal sanctions (other
than through licensing and similar laws) upon those
who employ, or recruit or refer for a fee for employ
ment, unauthorized aliens.



8 U.S.C. §1373

(a) In general

Notwithstanding any other provision of Federal, State,
or local law, a Federal, State, or local government
entity or official may not prohibit, or in any way re
strict, any government entity or official from sending
to, or receiving from, the Immigration and Naturali
zation Service information regarding the citizenship
or immigration status, lawful or unlawful, of any in
dividual.

(b) Additional authority of Government enti
ties

Notwithstanding any other provision of Federal,
State, or local law, no person or agency may prohibit,
or in any way restrict, a Federal, State, or local gov
ernment entity from doing any of the following
with respect to information regarding the immigra
tion status, lawful or unlawful, of any individual:

(1) Sending such information to, or requesting or
receiving such information from, the Immigration and
Naturalization Service.

(2) Maintaining such information.

(3) Exchanging such information with any other
Federal, State, or local government entity.

(c) Obligation to respond to inquiries

The Immigration and Naturalization Service shall
respond to an inquiry by a Federal, State, or local

i.l ion MMTHV .-il-ll



government agency, seeking to verify or ascertain the
citizenship or immigration status of any individual
within the jurisdiction of the agency for any purpose
authorized by law, by providing the requested verifi
cation or status information.

8 U.S.C. §1357(g)(10)

Nothing in this subsection shall be construed to re
quire an agreement under this subsection in order for
any officer or employee of a state or political subdivi
sion of a State -

(A) to communicate with the Attorney General re
garding the immigration status of any individual,
including reporting knowledge that a particular alien
is not lawfully present in the United States; or

'• O-i':. '•'! V,l :<•'! i sl.alil-- O! UI1Y 1 r kl i V i i I i i : i!

(B) otherwise to cooperate with the Attorney Gen
eral in the identification, apprehension, detention, or
removal of aliens not lawfully present in the United
States.

8 U.S.C. §1621 (a), in pertinent part

Notwithstanding any other provisions of law ... an
alien who is not ... a qualified alien ... is not eligible
for any State or local public benefit....

Local Ordinances

Hazleton, Pennsylvania, Illegal Immigration Re
lief Act Ordinance (IIRAO) (Ordinance 2006-18,

as amended by Ordinances 2006-40 and 2007-7)

See App. 58-75. :iu <-;' ;" '<

not



Hazleton, Pennsylvania, Rental Registration Or
dinance (RO) (Ordinance 2006-13)

See App. 75-93.

STATEMENT OF THE CASE

Hazleton is a Pennsylvania city of the third class
that experienced a rapid increase in population dur
ing 2001-06, from approximately 23,000 to 30,000-
33,000 residents, due in part to a significant influx of
illegal aliens. Hazleton derives the majority of its tax
revenues from a local income tax. However, the pop
ulation increase was not accompanied by additional
income tax revenues, because many of the new arri
vals worked "off the books." Consequently, the influx
of illegal aliens overloaded the City's budget. In
addition to the fiscal costs, illegal aliens committed
numerous crimes in Hazleton, including murder. In
June 2006, the Mayor and City Council decided to
exercise their authority, consistent with federal law,
to take limited steps to discourage the employment
and harboring of illegal aliens. They enacted two

ordinances, described below, ,( >;(),) (, j<>••;.•; ni*11

A. The Rental Registration Ordinance

Ordinance 2006-13, the "Rental Registration Or
dinance" ("RO") was enacted primarily to address
increasing problems with overcrowded apartments. It
requires every landlord to obtain a permit prior to

'•-.•!";. ;l il U I i :'.' *. I TV' M I WUI'.n . ill
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allowing occupancy of a dwelling unit. RO §6.a; App.
85. It also requires any tenant to provide basic iden
tity and contact information to the City in order to
obtain an occupancy permit. Id. The City does not
confirm any information received from tenants at
that time. Occupancy permits are issued to all appli
cants, regardless of the information or documents
presented. RO §6.c; App. 86. The RO merely facili
tates the collection of information that may be used
later for code enforcement purposes, security pur
poses, or for the purpose of investigating a complaint
under the harboring provisions of the IIRAO.

B. The Illegal Immigration Relief Act Ordi
nance

Ordinance 2006-18, as later amended by Ordi
nances 2006-40 and 2007-6, (cpllectively the("Illegal
Immigration Relief Act" or "IIRAO") is the principal
ordinance at issue in this case.1 The employment pro
visions of the IIRAO allow the City to revoke the
business license of any business entity that know
ingly employs unauthorized aliens, after first giving
the business entity notice and an opportunity to cor
rect the violation. §4.A-B; App. 62-63. The IIRAO apr
plies federal definitions of immigration'status arid
federal standards of work authorization. §§3.E, 3.G,

4.B(3), 6.A; App. 61-64, 70. The IIRAO relies on the

1 The text of the amended IIRAO is found at App. 58. The
text of the RO is found at App. 75.

!0!M-:r:i1 ion -Int u.-'



federal government's verification of a person's work
authorization, pursuant to 8 U.S.C. §1373(c). §4.B(3);
App. 63-64. The IIRAO does not permit any Hazleton
official to "attempt to make an independent determi
nation of any alien's legal status, without verification
from the federal government." §7.E; App. 74. Em
ployers that use the federal government's E-Verify
Program to verify the work authorization of their em
ployees are granted safe harbor against the loss of
their business licenses. §4.B(5); App. 64.

The IIRAO also renders it unlawful to knowingly
provide rental accommodations to an illegal alien.
§5.A; App. 67. The IIRAO applies federal definitions
of unlawful presence in the United States. §§3.D, 6.A;
App. 61, 70. The City relies on the federal govern
ment's verification of an alien's immigration status,
according to the terms of 8 U.S.C. §1373(c). §§7.E,
7.G; App. 74, 75. The City will use the Systematic
Alien Verification for •Entitlements' (SAVE)' Iriternet-

based system, to obtain such verifications from the
federal government, unless the federal government
directs the City to utilize another method of verifi
cation. App. 218-219, n.58. Additionally, an employer
or landlord may toll enforcement of the IIRAO by
seeking re-verification of an alien's status from the
federal government. §§7.A-E- App., 71-7,4.;,,(,,,.. (, . |;(.(,

C. Procedural History

On October 30, 2006, Respondents, a group of
landlords, tenants, employers, and employees in the
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City of Hazleton, brought a facial challenge against
the IIRAO and the RO, seeking to enjoin the City
from enforcing the ordinances. On October 31, 2006,
the United States District Court for the Middle Dis

trict of Pennsylvania granted Respondents' request
for a Temporary Restraining Order. The District
Court exercised jurisdiction pursuant to 28 U.S.C.
§§1331, 1367 and 2201. The ordinances have never

been implemented or enforced.

On January 12, 2007, Respondents filed a Second
Amended Complaint seeking a permanent injunction
of the IIRAO and the RO. On July 26, 2007, the
District Court issued its opinion and on August 7,
2007, the District Court issued a final order granting
a permanent injunction.

On August 23, 2007, Petitioner appealed the
decision to the United States Court of Appeals for the
Third Circuit. On August 24, 2007, Petitioner filed a
corrected Notice of Appeal. The Court of Appeals
exercised jurisdiction pursuant to 28. U.S.C, §1291.
On September 9, 2010, the Third Circuit affirmed the
decision of the District Court but differed in its rea

soning. 620 F.3d 170 (3d Cir. 2010).

On December 8, 2010, Petitioner filed its first
Petition for Certiorari to this Court. On June 6, 2011,

this Court granted the Petition, vacated the Third
Circuit's decision, and remanded the case in its
entirety for reconsideration in light of Chamber of
Commerce v. Whiting, 131 S.Ct. 1968 (2011). City of
Hazleton v. Lozano, 131 S.Ct. 2958 (2011).

-non! id 2<S l ' ISA,, -o i 1'.' i

•ni;uii!'>''i t ho case n
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On July 26, 2013, the Third Circuit issued its
second opinion, once again holding that both the
employment provisions and the harboring provisions
of the ordinances were preempted. App. 1. Regarding
the employment provisions, the court claimed that
part of its previous holding was "not disturbed" by
Whiting and again held the employment provisions
to be conflict preempted. App. 17, 25-26. The court
generally held that they conflicted with federal law
by upsetting an "intricate balance that lead [sic] to
the enactment of [the Immigration Reform and Con
trol Act (IRCA)]." App. 18. The court claimed that this
"intricate balance" was upset because of minor differ
ences between the IIRAO and IRCA. See App. 17-32.

With respect to the ordinances' housing pro
visions, the court below again found them to be
impliedly preempted. Essentially, the court restated
its earlier reasons for finding preemption in its va
cated decision and then added an additional reason.

First, the court held that the housing provisions
were a constitutionally-preempted "regulation of im
migration," because the IIRAO operates tb "regu
late residency ... in Hazleton." App. 38-40 (internal
quotations and citations omitted). The Court found
regulation-of-immigration preemption while acknowl
edging that the ordinances "do not control actual
physical entry into, or expulsion from, Hazleton, or
the United States...." App. 40. Second, the court held
that the IIRAO and RO were field preempted- Spe
cifically, the court found that the ordinances im
permissibly intruded on the field of harboring and on

lo
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the field of alien registration. App. 40-43, 54-57.
Third, the court held the ordinances were conflict pre
empted because they "interfere with the federal gov
ernment's discretion in, and control over, the removal
process" and because they are "inconsistent with
federal anti-harboring law" as defined in the Third
Circuit. App. 43-44. The court also found conflict pre
emption because the ordinances would operate "with
out regard for the Executive Branch's enforcement
and policy priorities." App. 47.

REASONS FOR GRANTING THE WRIT

I. Introduction

This case involves a question; of, great inational
importance: whether municipalities may use their
police powers in a limited manner to assist the fed
eral government in returning the rule of law to immi
gration. In recent years, numerous municipalities
have utilized their police power to regulate rental
housing in order to discourage landlords from know
ingly harboring illegal aliens,2 Such Qj-dinances have
faced lawsuits proposing a variety of implied preemp
tion challenges. Three of those cases have reached the

A 2010 study calculated that 46 municipalities had con
sidered such ordinances, of which 17 had enacted the ordinances
by the time the study was published. See Kevin O'Neil, "Hazle
ton and Beyond: Why Communities Try to Restrict Immigra
tion," Migration Policy Institute Study (Nov. 2010), at http://
www.migrationinformation.org/Feature/display.cfm?ID=805.
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circuit courts. Over a four-week period in the summer
of 2013, the Third, Fifth, and Eighth Circuits pro
duced a deep and irreconcilable circuit split, by
issuing a total of ten opinions that reached dia
metrically opposite conclusions about the validity of
virtually-identical ordinance language.3

On June 28, 2013, the Eighth Circuit decided
Keller v. City ofFremont, 719 F.3d 931 (8th Cir. 2013),
reh'g en banc denied, F.3d (Oct. 17, 2013),
sustaining the provisions of a local ordinance that
prohibited the knowing harboring of illegal aliens in
rental accommodations. The majority (Judges Loken
and Colloton) held that the Fremont ordinance was

not a prohibited "regulation of immigration" and was
neither field nor conflict preempted. Judge Colloton
concurred specially, taking a different view only as to
certain standing issues that did not affect the pre
emption claims. Judge Bright dissented, believing the
ordinance to be conflict preempted.

On July 22, 2013, the Fifth Circuit, sitting en
banc, decided Villas at Parkside Partners v. City of
Farmers Branch, 2013 U.S. App. LEXIS 14953, 726
F.3d 524 (5th Cir. 2013). A splintered court issued six

.,-. •• .• I . .v i .Mvn I.i wi ,i a/l,li (it U I Iml II i iii.il

3 Additionally, at least one jurisdiction has suspended a
similar ordinance until these legal questions are resolved.
Robert Stewart, Inc. v. Cherokee County, No. 07-cv-0015 (N.D.
Ga. 2007). The parties agreed to suspend the relevant ordinance,
and the pending litigation, until all appeals were concluded in
this case and in Gray v. City of Valley Park, 567 F.3d 976 (8th
Cir. 2009).
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different opinions. Judge Higginson's opinion for a
five-judge plurality held the criminal provisions of the
Farmers Branch ordinance to be conflict preempted
and the remainder of the ordinance to be non

severable (notwithstanding the ordinance's robust
severability clause). Judge Reavley (joined by Judge
Graves) concurred only in the judgment, regarding
the ordinance as a constitutionally-preempted "regu
lation of immigration," as tantamount to a conflict-
preempted "removal" of aliens, and as trenching on
the federal foreign-relations power. Judge Dennis
(joined by three judges) specially concurred on conflict-
preemption grounds. Judge Higginson filed a special
concurrence to his own plurality opinion, commenting
that the ordinance is not field preempted but raising
dormant-Commerce-Clause concerns. Judge Owen con
curred and dissented, believing that only two portions
of the judicial review section of the ordinance were
preempted and dissentmg vigprouplv.as t» the rer
mainder of the ordinance. Judges Jones and Elrod
(joined by Judges Jolly, Smith, and Clement) vigorously
defended the ordinance as a valid exercise of the

police power that was not preempted as a "regulation
of immigration" or under field- or conflict-preemption
principles.

Four days later, the Third Circuit decided' the
instant case, on remand after this Court had vacated
the Third Circuit's prior decision. The court (speaking
through Chief Judge McKee, joined by Judges Nygaard
and Vanaskie) held that the rental provisions of the
ordinances were a preempted "regulation of immigration"



15

and were field- and conflict-preempted. The court also
held the employment provisions were conflict pre
empted, in spite of this Court's Whiting decision
erasing the basis for the Third Circuit's prior holding
on the subject.

The widely-differing decisions of these three cir
cuits on important questions of federal law on which
this Court has not spoken constitute a compelling
reason for the grant of a writ of certiorari.4 See Sup.
Ct. R. 10(a). The City of Farmers Branch, Texas
petitioned this Court for a writ of certiorari on Octo
ber 21, 2013. This Court may wish to combine the two
cases or consider them simultaneously.

The Third Circuit's opinion not only conflicts
with the opinion of the Eighth Circuit in Fremont
and differs from the opinions of the Fifth Circuit in
Farmers Branch, but it also stands in direct conflict
with this Court's opinions in Whiting and Arizona v.
United States, 132 S.Ct. 2492 (2012). This constitutes
a second, independent reason to grant the writ. See
Sup. Ct. R. 10(c).

4 In addition to the three circuits that have ruled on this

specific type of ordinance, three other circuits have ruled on sim
ilar preemption challenges to state criminal laws that prohibit
the harboring of illegal aliens. See United States v. Alabama,
691 F.3d 1269, 1285-88 (Uth Girt 2012), cert, denied, 133 S.Ct.
2022 (2013); United States v. South Carolina, 720 F.3d 518 (4th
Cir. 2013); Valle del Sol v. Whiting, 2013 U.S. App. LEXIS 20474
(9th Cir. Oct. 8, 2013). This case is an ideal vehicle for address
ing the preemption arguments in both contexts.

'ii! 1' "niii! The \vr;i
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In particular, the Third Circuit paid little heed
to this Court's direction that it reconsider in light of
Whiting its decision invalidating the employment pro
visions of the Ordinance. Rather than carefully exam
ining its own analysis and attempting to conform its
decision to Whiting, the Third Circuit doubled down
and reached the same decision again. The court's ra
tionale for doing so was transparently weak, relying
on picayune distinctions between the employment
provisions of the Hazleton Ordinance and the federal
IRCA, as explained below.

II. The Third Circuit Circumvented Whiting
in Holding on Remand that the Employ
ment Provisions are Preempted^

Despite this Court's express direction to the Third
Circuit to reconsider its decision in light of Whiting,
the Third Circuit again found the employment pro
visions of the IIRAO to be conflict preempted. In
Whiting, this Court sustained against a preemption
challenge Arizona's Legal Arizona Workers Act of
2007 ("LAWA"), which does the same Wo things that
the IIRAO employment provisions do: (1) prohibit the
employment of unauthorized aliens, and (2) encour
age or require businesses to use E-Verify.

Judge McKee admitted that three of his previous
bases for finding conflict preemption were expressly re
jected in Whiting. App. 15-17.Jnstead oft|ien reaching
the natural conclusion that the employment provi
sions of the IIRAO were therefore not preempted, he



17

argued that his fourth basis for conflict preemption -
that IRCA's "delicate balance" would be upset if
employers were "burdened" by compliance with the
Hazleton ordinance - was "not disturbed." App. 17-34.
He reached this conclusion by focusing on minor
distinctions between the IIRAO employment provi
sions and IRCA, while ignoring the fact that this
argument too was rejected by the Whiting majority.

A. The Third Circuit Adopted the Dissent's
View of Preemption in Whiting, that
Minor Differences Between a State and

Federal Law Suffice to Cause Conflict

Preemption.

This Court in Whiting made clear that "a high
threshold must be met if a state law is to'be pre1
empted for conflicting with the purposes of a federal
Act." Whiting, 131 S.Ct. at 1984. Accordingly, a fun
damental rule guides conflict preemption cases:
where there are differences between state and federal

law, the court should reconcile those differences, not
use them as a rationale for finding conflict pre
emption. "'The proper approach is to reconcile the
operation of both statutory schemes with one another
rather than holding [the state scheme] completely
ousted.'" De Canas v. Bica, 424 U.S. 351, 357 n.5
(1976) (quoting Merrill Lynch, Pierce, Fenner & Smith
v. Ware, 414 U.S. 117, 127 (1973)) (internal quotation
omitted). "To hold otherwise would be to ignore the
teaching of this Court's decisions which enjoin seek
ing out conflicts between state and federal regulation
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where none clearly exists." Huron Portland Cement
Co. v. Detroit, 362 U.S. 440, 446 (1960).

The court below ignored this rule. Seeking to
preserve the court's prior (vacated) holding that the
employment provisions of the IIRAO were conflict
preempted, Chief Judge McKee seized on three al
leged minor distinctions between the IIRAO and
IRCA. Those distinctions are not only insignificant,
but also illusory. First he argued that the IIRAO
extends to both employers and independent contrac
tors, but IRCA does not. App. 17-18. But he brushed
aside the fact that under federal law once an em

ployer becomes aware that an independent contractor
has hired unauthorized aliens (as occurs under the

IIRAO), IRCA also treats that relationship as an
employer-employee one under 8 U.S.C. §1324a(a)(4).
App. 21, n.13. Second, he pointed ouj;{that,thej IIRAO
does not provide an affirmative defense to employers
who fill out 1-9 forms, whereas IRCA does. App. 25-31.
But the affirmative defense in IRCA only allows the
employer to avoid criminal penalties. The employer
still must terminate the unauthorized alien's em

ployment. In contrast, the IIRAO utilizes an adminis
trative proceeding that allows the emp^qye^ jtq(correct
his violation by terminating the employee and com
pletely avoiding any penalty. See App. 28-29. Third,
he argued that under IRCA complaints must have
a "substantial probability of validity" to trigger an
investigation, whereas in IIRAO the complaint need
only be "superficially valid." App. 31 (quoting 8 U.S.C.
§1324a(e)(l)(B)). But he misstated what the IIRAO



19

says. A complaint will only be investigated if it is
"valid," §4.B(3); App. 63 - virtually the same standard
as IRCA's.

Chief Judge McKee's argument is not one that
the Whiting Court failed to consider. In fact, it is
precisely the argument that Justice Breyer made in
dissent. See Whiting, 131 S.Ct. at 1990-92 (Breyer, J.,
dissenting). Justice Breyer pointed to essentially the
same three differences between IRCA and Arizona's

LAWA. He reasoned that because Arizona's LAWA

"bring[s] nearly all businesses within its scope," id. at
1992, and because it did not "facilitate the presenta
tion of a defense" as easily as IRCA, id., and because
"any citizen of the State can complain" to trigger a
mandatory investigation, id. at 1990, it was therefore
preempted. However, Justice Breyer's argument
garnered only two votes on this Court.5 The Whiting
majority found no preemption in these minor differ
ences. Thus, Chief Judge McKee's line of reasoning
is one that this Court has already considered and
rejected.

By seizing on minor differences between the
IIRAO and IRCA, Judge McKee ignored this Court's
conflict preemption standard. A state statute is not
conflict preempted if it is possible to find a difference
between the relevant state and federal law. Under

that standard, every state law would be preempted.
The correct standard is whether "the state law

Justice Ginsburg joined the dissent.
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'stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Con
gress.'" Arizona, 132 S.Ct. at 2501 (quoting Hines v.
Davidowitz, 312 U.S. 52, 67 (1941)). That standard is
not met here.

B. The Whiting Court Rejected the "Dis
ruption of Balance" Argument Relied
upon Below.

Chief Judge McKee argued that his collection of
minor distinctions "undermine[s] the delicate balance

Congress erected for enforcing the prohibition on hir
ing unauthorized aliens." App. 33. In support of this
"delicate balance" concept, he quoted Whiting. But
Chief Judge McKee quoted Whiting out of context,
saying: "As the Supreme Court noted, 'Congress did
indeed seek to strike a balance among a variety of in
terests when it enacted IRCA.'" Id. (quoting Whiting,
131 S.Ct. at 1984). However in the sentences imme

diately thereafter, this Court explained what it meant
- something quite different from what Chief Judge
McKee suggested:

As with any piece of legislation, Congress did
indeed seek to strike a balance among a va
riety of interests when it enacted IRCA. Part
of that balance, however, involved allocating
authority between the Federal Government
and the States. The principle that Congress
adopted in doing so was not that the Federal
Government can impose large sanctions, and
the States only small ones. IRCA instead

, t i V. <i > v i I HUM i •
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preserved state authority over a particu
lar category of sanctions - those imposed
"through licensing and similar laws." Of
course Arizona hopes that its law will result
in more effective enforcement of the prohibi
tion on employing unauthorized aliens.

131 S.Ct. at 1984-85 (emphasis supplied). Chief
Judge McKee distorted Whiting severely. This Court
never suggested that slight differences between state
and federal approaches would upset a "delicate bal
ance" and therefore be conflict preempted.

On the contrary, Whiting recognized that Con
gress left states the authority to discourage the employ
ment of unauthorized labor through their licensing
laws. And Whiting made clear that much more than
minor distinctions between IRCA and a licensing law
is necessary to produce conflict preemption. "Implied
preemption analysis does not justify a 'freewheeling
judicial inquiry into whether a state statute is in
tension with federal objectives'; such an endeavor
'would undercut the principle that it is Congress
rather than the courts that preempts state law.'"
Whiting, 131 S.Ct. at 1984 (quoting Gade v. National
Solid Wastes Management Assn., 505 U.S. 88, 111
(1992) (Kennedy, J., concurring)). Chief Judge McKee's
conflict preemption argument relies solely on such
tension, at best. This Court directed the Third Circuit
to reconsider its decision in light of Whiting. The
Third Circuit has attempted to evade Whiting, not
follow it.

' :il.
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III. The Deep Split Among the Third, Fifth, and
Eighth Circuits Warrants Granting the Writ.

Implied preemption in the immigration context
occurs in one of three ways - (1) when a state or
municipality impermissibly enacts a constitutionally-
preempted "regulation of immigration," De Canas v.
Bica, 424 U.S. 351, 355 (1976), (2) through field pre
emption, id. at 357-58, or (3) through conflict preemp
tion, id. at 358. The Third, Fifth, and Eighth Circuits
are in disagreement on all three of these forms of
implied preemption, in their review of three similar
ordinances.

A. The Circuits are Sharply Divided on the
Issue of What Constitutes a Preempted
"Regulation of Immigration."

This Court has provided a narrow definition of a
constitutionally-proscribed regulation of immigration:
"[T]he fact that aliens are the subject of a state stat
ute does not render it a regulation of immigration,
which is essentially a determination of who should
or should not be admitted into the country, and the
conditions under which a legal entrant may remain."
De Canas, 424 U.S. at 355.

The Third Circuit below failed to apply the De
Canas definition. Ignoring the word "legal" in this
Court's phrase "the conditions under which a legal en
trant may remain," id. at 355, the court below con
cluded that prohibiting the harboring of.illegal aliens
in apartments constituted a constitutionally-forbidden
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"regulation of immigration." App. 38-40. "By barring
aliens lacking lawful immigration status from rental
housing in Hazleton, the housing provisions go to the
core of an alien's residency. States and localities have
no power to regulate residency based on immigration
status." App. 40. Under the Third Circuit's overbroad
redefinition of "regulation of immigration," anything
that discourages illegal aliens from residing within a
city qualifies. The court acknowledged that it was
creating a circuit split with the Eighth Circuit: "The
Eighth Circuit also concluded that the rental re
strictions do not determine who should or should not

be admitted into the country and do not conflict with
federal anti-harboring law.... [W]e disagree with those
conclusions as well." App. 45, n.26.

In sharp contrast to the court below, the Eighth
Circuit carefully followed De Canas)] Instead of at
tempting to redefine what constitutes a "regulation
of immigration," the Eighth Circuit adhered to this
Court's definition. "[T]hese provisions neither deter
mine 'who should or should not be admitted into the

country,' nor do they more than marginally affect 'the
conditions under which a legal entrant may remain.'"
Fremont, 719 F.3d at 941 (quotingDe'Oanasv 424 U.S.
at 355).

In the Fifth Circuit, the nine-judge majority di
vided internally on the question of whether the or
dinance constituted a "regulation of immigration."
Only four of the nine (Judges Reavley, Graves, Dennis,
and Prado) concluded that this form of preemption
applied. ' ' ' ' •,,"v.<-<' ''•' < •••>'<!?- insto:ui •;! n-
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In his concurring opinion, Judge Reavley applied
a broader definition of "regulation of immigration"
than that given by this Court. Under his theory, any
law that encourages illegal aliens to voluntarily leave
a city is an impermissible regulation of immigration.
He argued that the Farmers Branch ordinance, "works
to exclude and remove aliens from the City's borders.
This is because no alien with an unlawful status will

be able to obtain the basic need of shelter through a
rental contract. Illegal aliens will therefore have no
recourse but to self-deport from Farmers Branch."
Farmers Branch, 2013 U.S. App. LEXIS 14953 at *50.
Judge Dennis agreed in his concurrence, arguing that
the Ordinance "effectively excludes certain nonciti-
zens." Id. at *70.

The rest of the Fifth Circuit correctly concluded
that the Ordinance falls outside of this Court's defini

tion of a "regulation of immigration." As Judges Jones
and Elrod pointed out:

The Reavley and Dennis opinions do not, be
cause they cannot, demonstrate that the Or
dinance runs afoul of the test in De Canas.
The Ordinance does not determine the entry
or exit of anyone into or out of the United
States. It does not determine the conditions
under which a "lawful" immigrant may
remain. And the Ordinance's grants or deni
als of rental licenses are designed to follow
and correspond with federal determinations

;i!!ilM'!"!:i! Hi;;
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concerning each applicant. This should be the
end of the constitutional preemption issue.

2013 U.S. App. LEXIS 14953 at *131-*132 (Jones and
Elrod, J.J., dissenting).

In sum, of the twenty-one judges on the three
circuits who ruled on this "regulation of immigration"
challenge to the ordinances, thirteen rejected it and
eight agreed with it. Granting the writ is warranted
to eliminate this confusion among the circuits.

B. The Circuits are Sharply Divided on
Whether Field Preemption Displaces
Such Ordinances.

The three circuits are also fractured on the field

preemption question. The plaintiffs in these cases
argued various field preemption theories, claiming
that the ordinances intruded on the fields of alien

registration, harboring, and removal, alternatively.

The Third Circuit below had no hesitation in

finding the Hazleton ordinances to be field preempted
in not one, but two, fields. He concluded that the
ordinances "intrude on the ... occupied field of alien
harboring," App. 43, and that they "intrude on the
field occupied by federal alien registration law." App.
54. In reaching the,. forme^ holding, C^f Judge
McKee conceded that' 8 U.S.C.''§1324(0) expressly
invites state and local law enforcement to make ar

rests for harboring; but he nevertheless concluded
that field preemption still existed, even though fed
eral law invites state and local governments into the
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field. See App. 42-43. In reaching the latter holding,
Chief Judge McKee cited this Court's field preemption
holding in Arizona which invalidated Arizona's at
tempt to impose criminal penalties for violations of
the federal alien registration laws, and argued that
the City has "attempted] to create a local alien reg
istration requirement[.]" App. 56.

Here too, the Eighth Circuit reached the opposite
holding, rejecting all of the plaintiffs' field preemption
arguments. In forcefully rejecting the same "alien
registration" field preemption argument adopted by
the Third Circuit, Judge Loken stated:

The occupancy license scheme at issue is
nothing like the state registration laws in
validated in Hines and in Arizona.... Al
though prospective renters must disclose
some of the same information that aliens
must disclose in complying with federal alien
registration laws, that does not turn a local
property licensing program into a preempted
alien registration regime. ,To hold otherwise
would mean that any time a State collects
basic information from its residents, includ
ing aliens - such as before issuing driver's li
censes - it impermissibly intrudes into the
field of alien registration and must be
preempted. It defies common sense to think
the Congress intended such a result.

Fremont, 719 F.3d at 943. He was equally skeptical
of the claim that Congress had preempted all state
activity relating to harboring illegal aliens: "We find
nothing in an anti-harboring prohibition contained in

rtjU.lliV
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one sub-part of one section of 8 U.S.C. §1324 that
establishes a 'framework of regulation so pervasive ...
that Congress left no room for the States to supple
ment it....'" Id. (quoting Arizona, 132 S.Ct. at 2501
(internal citations omitted)). Judge Bright apparently
agreed, as his dissent did not rely on any field pre
emption claim. See Fremont, 719 F.3d at 953-60.

In the Fifth Circuit, field preemption internally
divided the nine-judge majority. Only two judges
(Reavley and Graves) concluded that the Ordinance
impermissibly intruded in a preempted field. 2013
U.S. App. LEXIS 14953 at *53-*59. Judge Reavley
suggested that the Ordinance impermissibly treaded
upon the "field of alien removal." Id. at *59. The other
judges in the majority distanced themselves^ from any
field preemption holding. Judge Higginson, who au
thored the plurality opinion, concurred separately
and rejected field preemption: "Because no such com
prehensive federal regulation has emerged, or been
identified to us, that governs the housing of non-
citizens present in the country contrary to law, I do
not perceive that the Supremacy Clause acts, as a
'complete ouster of state power' in this area." Id. at
*79 (quoting De Canas, 424 U.S. at 357) (Higginson,
J., concurring). The dissenting judges were equally
critical of the field preemption claim. "Taken together,
De Canas, Whiting and Arizona demonstrate how
narrow the scope of field preemption is regarding
local legislation that concerns illegal aliens." Id. at
*137 (Jones and Elrod, J.J., dissenting); Id. at *98
(Owen, J., concurring and dissenting).

•itui. -l..j.. (!! --t.Mii.iiij'. i, /(/. ;;'. •!>:->
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The Third Circuit is not the only lower court that
has been confused by this Court's field-preemption
holding in Arizona and has expanded that holding
beyond laws involving alien-registration schemes. On
October 15, 2013, the Supreme Court of Louisiana
also adopted this expansive field-preemption theory,
citing Arizona and declaring a driver's license law
concerning aliens to be field preempted. Louisiana v.
Sarrabea, No. 2013-K-1271 (La. Oct. 15, 2013). The
dissenting opinion relied upon the Eighth Circuit's
rejection of the same argument in Fremont. Id., slip
op. at dissent 5-6 (Victory, J., dissenting).

In sum, of the twenty-one judges in the three
circuits who adjudicated the various field-preemption
claims against the ordinances, sixteen rejected the
claims and five agreed with them. Here, too, this
disagreement warrants granting the' writ: This case
presents an ideal vehicle for clarifying that (1) the
field-preemption holding of Arizona does not render
every collection of information involving aliens a pre
empted "registration law," and (2) one sub-subsection
of federal harboring law does not sweep the states
from the harboring field. The confusion among the
lower courts will persisti!until this1 Cbttrt brings
clarity to the matter.

>!,,.
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C. The Circuits are Sharply Divided on
Whether Such Ordinances are Conflict

Preempted.

Of all of the forms of implied preemption at issue,
the three circuits are most fractured with respect to
conflict preemption. Offering a variety of theories
based on hypothetical scenarios, the judges who found
the ordinances to be preempted all came up with at
least one theory of conflict preemption.

The court below found conflict preemption in the
hypothetical possibility that a landlord might be forced
to evict an illegal alien tenant whom the Executive
Branch did not deem to be a high-priority for re
moval. "Hazleton may not unilaterally prohibit those
lacking lawful status from living within its bounda
ries, without regard for the Executive Branch's en
forcement and policy priorities." App. 47. The court
also found conflict preemption in the1 fact1 that the
Hazleton ordinance prohibited landlords from know
ingly providing rental housing to illegal aliens while
the Third Circuit's definition of federal "harboring,"
requires a showing that the harboring party attempt
to "hide from detection" an illegal alien. App. 51-52.

Chief Judge McKee acknowledged that the Third
Circuit was at odds with the'Eighth' Circuit on this
point. App. 45, n.26. Rejecting the argument that
would later be embraced by the Third Circuit, Judge
Loken wrote for the Eighth Circuit:

Plaintiffs' conflict preemption argument suf
fers from the same infirmity. As the rental

••-:!•' :..f!'iM'!pi ion :ii 1he tact t hi; titc

!•';•>!.ih Circuit



30

provisions do not 'remove' any alien from the
United States (or even from the City), federal
immigration officials retain complete discre
tion to decide whether and when to pursue
removal proceedings. Unlike §6 of the state
law invalidated in Arizona, the rental provi
sions do not require local officials to deter
mine whether an alien is removable from the
United States....

Fremont, 719 F.3d at 944. The Eighth Circuit also
rejected the claim that the ordinance was conflict pre
empted because a landlord might evict an illegal alien
tenant whom the federal government declined to
place in removal proceedings:

As the Ordinance's rental provisions would
only indirectly effect the "removal" of any
alien from the City, this reasoning is far too
broad. It would apply equally to the Califor
nia law upheld in De Canas and the Arizona
law upheld in ,Whiting,, because i denying
aliens employment inevitably has the effect
of "removing" some of them from the State.
See Truax v. Raich, 239 U.S. 33, 42 (1915)
("In ordinary cases [aliens] cannot live where
they cannot work.") Conflict preemption anal
ysis requires far greater specificity.

719 F.3d at 944. The split between the Third and
Eighth Circuits on trie conflict-preemption question
could not be wider.

As with the other forms of implied preemption,
the Fifth Circuit was divided on the matter. The plu
rality opinion by Judge Higginson maintained that

Mil!M ion (Ii:
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the Ordinance was conflict preempted, finding obsta
cles to the achievement of congressional objectives in:
(1) the slight differences between the conduct that is
prohibited by the Ordinance and the harboring that is
criminalized at 8 U.S.C. §1324(a)(l)(A)(iii), (2) the

desire of federal immigration authorities for illegal
aliens to have "a reliable address," and (3) interfer
ence with a "careful balance" purportedly struck by
Congress in the non-enforcement of anti-harboring
laws. Farmers Branch, 2013 U.S. App. LEXIS 14953
at *13-*19. Judge Dennis argued in his concurrence
that the Ordinance also conflicted with the executive

branch's decision not to expend its resources remov
ing a particular alien. Id. at *67-*68.

The dissenting judges emphatically rejected these
conflict-preemption arguments. As Judge Owen ex
plained, any difference between the scope of the or
dinance and the federal harboring statute does not
give rise to conflict preemption:

The Ordinance does.not stand as an obstacle
to the accomplishment and execution of the
full congressional purposes and objectives in
enacting the harboring laws. The harboring
laws encompass and proscribe conduct that
is far broader than the Ordinance. The fed

eral harboring law and the Ordinance may
be enforced simultaneously. Additionally, ...
federal law .provides,,that mPSt, if not all,
aliens who are unlawfully present in the
United States are not eligible for any State
or local public benefit, including public or as
sisted housing, that is provided by State- or

ii'cscii! id II;
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local-government-appropriated funding un
less a State affirmatively so provides by en
acting a state law.

Id. at *103-*104. Judges Jones and Elrod were even
more critical of this argument:

On the most general level, the Higginson
opinion embodies the troubling concept that
a federal criminal statute, standing alone,
can preempt local police power regulations.
The fact that the federal government has
chosen to criminalize the behavior of harbor
ing illegal aliens does not indicate Congress's
intent to prevent local authorities from legis
lating within their traditional spheres of
concern. ;

Id. at *162.

As for the notion that the Ordinance conflicts

with some implicit "balance" struck by Congress, the
Fifth Circuit's dissenters said the following:

This complaint is at too high a level of gen
erality: Any local licensing regulation touch
ing the immigrant status - for 'instance;' the
refusal to issue drivers' licenses - could be
said to conflict with the goals of federal im
migration law.... No extant federal law regu
lates the housing of illegal aliens. There is
thus no evidence of a deliberate congres
sional choice on the subject; if anything, we
ought to infer congressional ambivalence
from the fact that Congress passed no law
concerning either "sanctuary cities" or, at the

aitcc
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opposite pole, cities that have attempted to
discourage influxes of illegal aliens.

Farmers Branch, 2013 U.S. App. LEXIS 14953, at
*147-*148 (Jones and Elrod, J.J., dissenting).

In sum, of the twenty-one judges to rule on the
conflict-preemption question, thirteen found the ordi
nances to be conflict preempted, and eight found no
conflict preemption. Granting the writ is therefore
necessary to provide much-needed guidance to the
lower courts on this question.

rV. The Third Circuit's Opinion Regarding the
Rental Provisions Conflicts with this Court's

Controlling Precedents.

The Third Circuit's circumvention of this Court's

remand regarding the employment provisions of the
IIRAO, and the disarray among the circuits over the
housing provisions of such ordinances are reason
enough to grant the writ. However, this Court should
grant review of the housing portion of the decision
below also because it contradicted the holdings of this
Court in Arizona, Whiting, and De Canas. There are
six ways in which the decision below contradicted
these precedents.

!,..-!x'low con' i
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A. The Third Circuit Adopted the Notion
Rejected in Arizona that Executive
Branch "Enforcement Priorities" Have

Preemptive Effect.

The Third Circuit's conflict-preemption analysis
attempts to revive an argument based on agency "dis
cretion" that was rejected by this Court in Arizona
and that is inconsistent with longstanding preemp
tion doctrine. In Arizona, the United States argued
that the executive branch's enforcement priorities
could have preemptive effect. See Arizona, 132 S.Ct.
at 2527 (Alito, J., concurring in relevant part). The
United States claimed that if the state queried the
federal government about the immigration status of
an alien the executive branch did not rank as a high
priority for removal, the state law requiring the query
would be preempted. This Court rejected that claim,
stating that "federal enforcement priorities" have no
preemptive effect:

It is true that §2(B) does not allow state of
ficers to consider federal enforcement pri
orities in deciding whether to contact ICE
about someone they have detained.... In
other words, the officers must make an in
quiry even in cases where it seems unlikely
that the Attorney General would have the ,,
alien removed.... Congress has done nothing
to suggest it is inappropriate to communi
cate with ICE in these situations, however.
Indeed, it has encouraged the sharing of

•,ih
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information about possible immigration
lations. See 8 U.S.C. §1357(g)(10)(A).

vio-

Id. at 2508. Justice Alito rebuked the United States

in even stronger terms:

The United States' attack on §2(B) is quite
remarkable. The United States suggests that
a state law may be pre-empted, not
it conflicts with a federal statute or
tion, but because it is inconsistent
federal agency's current enforcement
ties. Those priorities, however, are not
They are nothing more than agency pol
am aware of no decision of this Court
nizing that mere policy can have pre-emj
force.... If accepted, the United States
emption argument would give the
unprecedented power to invalidate state
that do not meet with its approval,
the state laws are otherwise consistent
federal statutes and duly promulgated
lations. This argument, to say the
fundamentally at odds with ourfeder^Jl
tern.
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the executive branch declined to spend enforcement
resources to remove that alien: "[T]he housing provi
sions interfere with the federal government's discre
tion in deciding whether and when to initiate: removal
proceedings." App. 44-45. "Hazleton may not unilat
erally prohibit those lacking lawful status from living
within its boundaries, without regard for the Execu
tive Branch's enforcement and policy priorities." App.
47.

Granting the writ is especially important
respect to this argument. Arizona stated
ecutive branch enforcement policy does not
constitutionally-significant consequence
dating state laws that are consistent
statutes. The Third Circuit's disregard o
is particularly dangerous to our federal
threatens to disrupt not only the balance between
federal government and the states, but also
ance between the executive and legislative
of the federal government.

that

of

with

with

an ex-

have the

invali-

federal

Arizona

system. It
the

the bal-

branches

B. The Third Circuit Ignored the Field Pre
emption Holding of De Canas.

As noted supra, at Section III.B., the
cuit maintained that the federal harboririg
occupies that particular field, preempting
local laws, even harmonious ones, that deal
subject of harboring. Chief Judge McKee's
that the Hazleton ordinances "intrude on'
cupied field of alien harboring," App. 43,

bird Cir-

statute

state or

with the

conclusion

the ... oc-
not only

all

113
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unsupported by any of this Court's precedents, it is
directly contrary to De Canas.

In sharp contrast, none of the
of the Fifth Circuit embraced the

preemption argument. Judge Owen ex
finding field preemption in the harboring
plainly foreclosed by De Canas:

fifteeh judges
harboring field-

plained that
field was

I respectfully submit that the Supreme Court
unequivocally held in De Canas that the fed
eral harboring laws do not give rise to field
preemption. In De Canas, the federal harbor
ing law in existence at the time expressly
provided that "'employment (including the
usual and normal practices incidental to em
ployment) shall not be deemed to constitute
harboring.'" But a California law criminal
ized knowingly employing an unlawfully
sent alien if that employment would
adverse effect on lawful resident workers
the federal harboring statute occupied
the field of harboring aliens or the
employing aliens, then a state woul^
have been permitted to legislate at
these areas, and certainly, a state wou
be permitted to criminalize conduct th4t
federal law explicitly said was not an offense

pre-

e an

If

either
of

not

&11 in
d not

the

field

2013 U.S. App. LEXIS 14953 at *98 (internal cita
tions omitted).

Granting the writ is necessary to bring the Third
Circuit into conformity with De Canas. The Eleventh,
Fourth, and Ninth Circuits have recently come to the
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C. The Third Circuit Disregarded
Factors in Arizona that Militated 1

Conflict Preemption.

In Arizona this Court identified three elements

Section 2(B) of the Arizona law that wei
a finding of conflict preemption:

same incorrect conclusion. See Alabama, 691 F.3d at
1285-87, cert, denied, 133 S.Ct. 2022 (2013); South
Carolina, 720 F.3d 518; Valle del Sol v. Whiting, 2013
U.S. App. LEXIS 20474. If this Court's De Canas
holding is to be maintained as binding precedent, this
Court must grant the writ.

the Three

Against

ighed
of

against

Three limits are built into the state
sion. First, a detainee is presumed not
an alien unlawfully present in the United
States if he or she provides a valid Arizona
driver's license or similar identification
ond, officers "may hot consider race, co
national origin ... except to the extent
mitted by the United States [and] Aijizona
Constitution^]." ... Third, the
must be "implemented in a manner
tent with federal law regulating imrtngra
tion, protecting the civil rights of all persons
and respecting the privileges and immunities
of United States citizens."

provi-

to be

Sec

tor or

per-

provisions

consis-

'U

Arizona, 132 S.Ct. at 2507-08 (internal citations
omitted). The court below did not even mention these
factors, much less take note of the fact that all three
are present in the Hazleton ordinances.

«jiu
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The first factor is somewhat inapposite
the ordinances do not deal with arrest

Nevertheless, there is a presumption of
the IIRAO; and it is even more generous
the Arizona law. When verification of

lawful presence occurs, the City relies
the federal government's verification pursuant
U.S.C. §1373(c). IIRAO §7.G; App. 75. A
inconclusive verification report triggers
action. An alien is presumed to be lawfully
unless the federal government unequivocal'
otherwise. IIRAO §7.E; App. 74.

, because
authority.
status in

that in

alien's

entirely on
to 8

tentative or

adverse

present

y reports

them

any

no

The second limit described in Arizona

on the face of the IIRAO. Section 5.B(2)

complaint which alleges a violation on th^
national origin, ethnicity, or race shall
invalid and shall not be enforced." App. 68
limit is also included in the text of the IIRAO
the ordinance contains language that is
tical to the SB 1070 text approved in Arizona
requirements and obligations of this section
implemented in a manner fully consistent
eral law regulating immigration and protecting
civil rights of all citizens and aliens." §6.A;

is evident

States: "A
basis of

deemed

The third

. Indeed,
iden-

"The

shall be

with fed-

the

70.

be

nearly

App

The court below disregarded these factors entirely.
Given the virtually identical wording in relevant sub
sections of the IIRAO and §2(B) of the Arizona law,
one would have expected the court below to explain
why the presence of these Arizona factors did not
weigh in favor of the Ordinance. No explanation was
offered.
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D. The Third Circuit Disregarded the Def
erence to Federal Determinations of
Immigration Status that was Decisive
in Both Whiting and Arizona.

In both Whiting and Arizona, this Court stressed
that reliance on federal immigration classifications
and federal determinations of immigration status was
of decisive importance in the rejection of the conflict
preemption challenges in those cases. In Whiting, this
Court sustained the LAWAagainst a conflid; preemp
tion challenge in part because of this consistency:

Arizona went the extra mile in ensuring that
its law closely tracks IRCA's provisions in all
material respects. The Arizona law begins by
adopting the federal definition of who quali
fies as an "unauthorized alien." ... Not only
that, the Arizona law expressly provides that
state investigators must verify the work au
thorization of an allegedly unauthorized
alien with the Federal Government, and
'shall not attempt to independently make a
final determination on whether an alien is
authorized to work in the United S;ates.'
§23-212(B). What is more, a state court 'shall
consider only the federal government's de
termination' when deciding 'whether an em
ployee is an unauthorized alien.' §23-2^12(H)
(emphasis supplied). As a result, there c\an by
definition be no conflict between stat§ and
federal law as to worker authorization, ei
ther at the investigatory or ' adjudicatory
stage. The federal determination on which

'•WW :-<.\ VtlUW'
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the State must rely is provided und|er 8
U.S.C. §1373(c).

pplied,Whiting, 131 S.Ct. at 1981 (emphasis su
ternal citations omitted). The same two

present in the IIRAO. The terms and
classifications mentioned in the ordinance^
pressly tied to the terms and classifications
law. §§3.D-E; App. 61-62. In addition, the
tains language nearly identical to Arizona's
local officials to rely solely on federal
of immigration status: "At no point shall
official attempt to make an independent
tion of any alien's legal status, without
from the federal government, pursuant
States Code Title 8, Subsection 1373(c)."
74.

to

§7.

Likewise, in Arizona, this Court sustained
provision of the Arizona law most simil
IIRAO - Section 2(B). Arizona, 132 S.Ct. a
Both Arizona Section 2(B) and the IIRAO
rely on 8 U.S.C. §1373(c), which requires ti:
government to provide the inquiring local d
immigration status of any alien "for any
Ariz. Rev. Stat. §11-1051(B); IIRAO §§7.E,
74, 75. As this Court observed, "Congress
gated ICE to respond to any request made
officials for verification of a person's citizenship
migration status." Arizona, 132 S.Ct. at 2508
a city or state relies upon the'federal government's
determination of an alien's immigration status, con
flict preemption is unlikely. "As a result, there can by

the

,('(",,.

m-

fdctors are

imi)nigration
are ex-

of federal

IIRAO con-

requiring
determinations

any City
d^termina-
verification

United

E; App.

the

r to the

2507-10.

expressly
federal

fficial the

purpose."
7.G; App.
has obli-

by state
or im-
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definition be no conflict" between the IIRAO and
federal law. Whiting, 131 S.Ct. at 1981.

In contrast, this Court found Section
Arizona law to be preempted precisely
contemplated that state officers would
independent determinations of aliens'
"without any input from the federal government
Arizona, 132 S.Ct. at 2506. The IIRAO steers well
clear of such independent determinations by ex
pressly forbidding them.

6 of the

bbcause it
making

rem[ovability,
be

Faced with this Court's statement tha

liance upon a federal status determination
U.S.C. §1373(c) means "there can by
conflict between state and federal law,"
S.Ct. at 1981, the Third Circuit attempted
the matter entirely. Chief Judge McKee dec
since the IIRAO was field preempted, "[i]t is
irrelevant that [the housing provisions]
imposed pursuant to a valid status
§1373(c). Hazleton simply does not have the
to take that action...." App. 53. In other
assumed the correctness of his field preem
ing in order to avoid the fact that his
emption holding was inconsistent with
Arizona. The Third Circuit's disregard of
tive factor in Whiting and Arizona warrant^
the writ.

local re-

under 8

be no

Whiting, 131
to dodge

ared that

therefore

would be

under

authority
words, he

ion hold-

pre-

Wh\iting and
disposi-

granting

definition

verification

pti
conflict

this
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E. The Third Circuit Rejected the Salerno
Standard for Facial Challenges.

Facial challenges like those in the
must clear the high hurdle of the Salerno
"A facial challenge to a legislative Act is,
the most difficult challenge to mount
since the challenger must establish that
circumstances exist under which the Act
valid." United States v. Salerno, 481 U.S.
(1987) (emphasis supplied). This Court
Salerno standard in 2008: "In determining
law is facially invalid, we must be careful
beyond the statute's facial requirements
late about 'hypothetical' or 'imaginary' easels
ington State Grange v. Washington State.
Party, 552 U.S. 442, 449-50 (2008) (quoting
States v. Raines, 362 U.S. 17, 22 (I960))

instant case

Standard:

course,of

successfully
no set of
would be

739, 745

reiterated the

whether a

not to go

specu-

" Wash-

Republican
United

and

However, prior to Arizona, it was argued
standard did not apply in the preemption
Arizona, this Court put that argument to
is basic uncertainty about what the law
how it will be enforced. At this stage,'without
benefit of a definitive interpretation from
courts, it would be inappropriate to assume
will be construed in a way that creates a conflict
federal law." Arizona, 132 S.Ct. at 2510.

ChiefJudge McKee was not persuaded. He flatly
refused to apply the Salerno standard to this facial

that the

context. In

"There

and

the

the state

[the law]

with

rest

means
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challenge, ignoring the quotation above because the
Arizona majority did not specifically cite Salerno:

Although Justice Scalia's and Justice Alito's
opinions in Arizona cite Salerno and espouse
the City's approach, see Arizona, 132 S.Ct. at
2515 (Scalia, J., concurring in part and dis
senting in part); id. at 2534 (Alito, J., con
curring in part and dissenting in part), no
part of the majority opinion in Arizona^ and
no part of Whiting, references Salerno at
all.... That approach would reject a conflict
pre-emption claim in a facial challenge
whenever a defendant can conjure up just
one hypothetical factual scenario in which
implementation of the state law would not
directly interfere with federal law.

Chief Judge McKee essentially conceded' that the
ordinance could be applied constitutionally. Rather
than find the ordinance not preempted, he did what
this Court has admonished lower courts not to do - he
hypothesized about possible scenarios as his basis for
finding the ordinance preempted. For example, he re
lied on a hypothetical ICE decision to forego removal
proceedings in a hypothetical future case where the
illegal alien is evicted as a result of the ordinance.
See App. 44-45.

Chief Judge McKee seemed concerned that ap
plication of the Salerno standard would make it too
difficult for the plaintiffs to prevail. But that is pre
cisely what this Court has stated. "A facial challenge
to a legislative Act is, of course, the* most1 difficult
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challenge to mount successfully..." Salerno, 481 U.S.
at 745. This Court has made clear that "[f]acial chal
lenges are disfavored...." Washington State Grange,
552 U.S. at 450.

Granting of the writ is necessary to
Third Circuit into conformity with this
established standard for facial challenges.

jring the
Court's well-

F. The Third Circuit Rejected the Presump
tion Against Preemption.

This Court made clear in Arizona thai; the pre
sumption against preemption applies in imriigration-
related cases. "In preemption analysis, courts should
assume that 'the historic police powers of the States'
are not superseded 'unless that was the clear and
manifest purpose of Congress.'" Arizona, 132 S.Ct. at
2501 (quoting Rice v. Santa Fe Elevator Corp., 331
U.S. 218, 230 (1947); and citing Wyeth v. Lzvine, 555
U.S. 555, 565 (2009)). The presumption against pre
emption applies in "all pre-emption case|s." Wyeth,
555 U.S. at 565 (emphasis supplied).

In Whiting, this Court explained just [how diffi-
cult it is to defeat this presumption: Our precedents
'establish that a high threshold must be met if a state
law is to be pre-empted for conflicting with the pur
poses of a federal Act.'" Whiting, 131 S.Ct. at 1985
(quoting Gade, 505 U.S. at 110 (Kennedy, (l., concur
ring)).

!cDint .
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The court below not only failed to apply this
presumption, it considered and expressly rejected the
presumption with respect to the rental pro1visions of
the ordinances:

We find unpersuasive the City's argument
that we erred in failing to apply the pre
sumption against preemption to the hojising
provisions and see nothing in Arizoria or
Whiting suggesting otherwise. The hojising
provisions attempt to regulate who may live
within Hazleton based solely on immigration
status. In this area of "significant federal
presence," we will not apply the presumption
against pre-emption.

App. 37, n.23 (quoting United States v.
U.S. 89, 108 (2000)).

Locke, 529

Circiiit rightly
In so

Circuit's

The dissenting judges in the Fifth
applied the presumption against preem
doing, they revealed the error in the Thirjl
reasoning:

ptlon.

The Ordinance, correctly viewed, falls within
the traditional police power of the City to
regulate housing by means of licencing....
Because the Ordinance involves the local po
lice power, it is entitled to a strong presump
tion of constitutionality. This presumption
operates generally in federal preemption
law.... It operates specifically in cases where
local regulations within the police powder are
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asserted to be preempted by federal immi
gration law.

Farmers Branch, 2013 U.S. App. LEXIS
*122-*125 (Jones and Elrod, J.J.,
Wyeth, 555 U.S. at 565; Altria Group, Inc.
555 U.S. 70, 76-77 (2008)).

14953 at

dissenting) (citing
Good,

isThe presumption against preemption
mental principal in our federalist system,
courts can rely on tenuous preemption
and hypothetical scenarios to sweep aside ti
states and municipalities, as the court belo^
Third Circuit's purposeful rejection of the -
tion against preemption justifies the grantjing
writ.

a funda-

\jrithout it,
arguments

ne laws of

did. The

CONCLUSION

presump-

of the

for a writFor the foregoing reasons, the petition
ofcertiorari should be granted.
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