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CAPITAL CASE
QUESTIONS PRESENTED

1. Is it proper for a reviewing court to accord deference to a trial
court’s ruling on a Batson motion when the trial court holds
an extensive hearing on the motion and appears to
understand that it must assess the credibility of the
prosecutor, but does not proffer an explanation for the
denial?

2. Is it proper for a reviewing court to defer to a trial court’s
Batson ruling when the trial court acknowledges that it does
not independently remember the prospective juror’s
demeanor, but  the prosecutor also gave nondemeanor
reasons for his peremptory challenges, the record supports
his nondemeanor explanations, and the trial court only
credits the prosecutor’s race-neutral reasons after a thorough
hearing on the motion?
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STATEMENT OF THE CASE

On January 2, 1990, petitioner and his accomplices, Dauras Cyprian,

Patrick Linton, and Dino Lee, arranged to purchase narcotics from Jack

Barron and Willie Thomas, forced Barron and Thomas to the ground, bound

and blindfolded Barron and Thomas, and then removed their wallets.  While

petitioner was attempting to call Barron’s and Thomas’ drug contact, the gun

petitioner was holding discharged and shot Barron in the chest.  Petitioner

walked over to Thomas and shot him twice in the head, and then returned to

Barron and shot him in the head.

A jury convicted petitioner of two counts of first-degree murder and two

counts of second-degree robbery.  The jury also found true the special

circumstance of multiple murder and the special circumstance of murder in

the course of a robbery, as well as weapons-use allegations.  Petitioner was

sentenced to death after the jury determined it was warranted.

Petitioner appealed to the California Supreme Court.  On May 6, 2013,

the court affirmed his conviction and death sentence with two justices

dissenting.  See People v. Williams, 56 Cal. 4th 630, 299 P.3d 1185 (2013).

(Pet., App. 2a-162a.)  Rehearing was denied on June 19, 2013.  (Pet. App. 1a.)
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REASONS THE WRIT SHOULD BE DENIED

I. THE PETITION FOR WRIT OF CERTIORARI SHOULD BE DENIED
BECAUSE PETITIONER HAS FAILED TO PRESENT ADEQUATE
REASONS TO RECONSIDER THIS COURT’S JURISPRUDENCE ON
BATSON CLAIMS

Petitioner contends that certiorari is necessary because there is a split

of authority regarding whether deference should be accorded to implicit

denials of Batson motions; California’s precedent on this issue conflicts with

this Court’s jurisprudence; and that even under a narrow reading of this

Court’s precedent, petitioner’s equal protection rights were violated.  (Pet. at

14-23; see also Brief of Amici Curiae at 6-25.)  However, petitioner has failed

to present adequate reasons to grant certiorari in this case.

A. Relevant Facts and Proceedings

1. Juror Questionnaire And Voir Dire of Retha
Payton

In her juror questionnaire, Retha Payton stated that the death penalty

was “sometimes necessary.” During voir dire, Payton was asked about her

feelings on the death penalty and replied, “I have really not processed it

because under some circumstances you feel that it’s necessary and there are

times when you don’t.  It would depend on the circumstances.”  She also

noted she could not say whether the death penalty served as a deterrent.

When the prosecutor asked if she believed the death penalty had a deterrent

value, Payton answered, “I hadn’t really pinned it down. . . .  Sometimes it

would and sometimes it would not.  With some people it would and with some
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people it would not.”  When the prosecutor asked Payton if she could provide

any guidance regarding her feelings on the death penalty, Payton replied that

she had not thought about it “seriously.”

2. Juror Questionnaire and Voir Dire of Ruth Jordan

In her juror questionnaire, Ruth Jordan stated that the death penalty

had “never been a deterrent to crime” but that it was “necessary . . . because

so many people think it is.”  Jordan agreed somewhat with the statement

that “[a]nyone who intentionally kills another person without legal

justification, and not in self defense, should receive the death penalty.”   She

circled “I  Don’t  Know” when asked if  life in prison without the possibility of

parole was a more severe punishment than death.

During voir dire, Jordan was asked to elaborate on her response in the

questionnaire that capital punishment was not a deterrent to crime.  She

stated, “I just don’t think that it is a deterrent to crime and that is based on

the  fact  that  there  are  so  many  people  in  jail  for  capital  crimes.”  The

prosecutor asked Jordan if she had the ability to impose the death penalty on

another human being.  She replied, “I don’t understand you.”  Jordan later

stated she “believe[d]” she had the ability to impose the death penalty.
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3. The Batson Motions

During jury selection, the prosecutor used peremptory challenges to

excuse Harriet Reed, Theresa Cooksie, and Paula Cooper-Lewis.1  (Pet. App.

166a.) Defense counsel made a Batson motion. The trial court noted that,

based on the prospective jurors’ voir dire answers, it had “marked” on its

notes that it had expected some of those jurors to be excused via peremptory

challenge.  Nonetheless, it asked the prosecutor to justify his peremptory

challenges.  (Pet. App. 167a.)

The prosecutor stated that the three prospective jurors all “rated very

reluctantly in terms of their ability to impose the death penalty.”   In addition

to a potential juror’s answers on the questionnaire, he also rated the jurors’

reluctance towards answering his questions during voir dire.  (Pet. App.

167a.) He believed that Reed, Cooksie, and Cooper-Lewis failed to

affirmatively state they could impose the death penalty.  (Pet. App. 167a-

68a.)  The women’s reluctance to impose the death penalty was evident “from

the answers that they gave,” the time that it took them to respond to

questions, “their general demeanor in answering the questions,” and his

“impression from each of them.”    (Pet. App. 168a.)

1 Reed stated that the death penalty should only be imposed for “certain hardcore” or
“cruel” murders, where bodies were mutilated or burned, but had not thought about the
death penalty for “regular murders.” Cooksie’s answers on her jury questionnaire and during
voir dire indicated a strong reluctance to impose the death penalty.  Cooper-Lewis stated
that she had not decided whether California should have the death penalty.
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The court denied the motion and voir dire continued. After defense

counsel exercised a peremptory challenge, Jordan was placed in the jury box.

The prosecutor accepted the jury three times.  (Pet. App. 169a.)

When Payton was placed in the jury box, the prosecutor exercised a

peremptory challenge against her.  Defense counsel made a second Batson

motion.  (Pet. App. 171a.)  The court asked the prosecutor to explain his use

of the peremptory challenge.  (Pet. App. 172a.)

The prosecutor explained that after reading her juror questionnaire, he

had rated Payton “a two plus,” but had “downgraded her to a one” after

listening to her responses during voir dire.  The prosecutor stated, “In order

to get a one on my scale, she has to answer with extreme hesitance towards

any questions related to the death issue or I would never rate her down that

far.” The prosecutor added, “I would have to look at her questionnaire to

know  exactly  what  it  was  to  cause  me  concern  but,  obviously,  there  were

hesitations in her answers - - to the responses she gave me.”  The trial court

asked the prosecutor if he had his “sheet here” so that he could “put it on the

record.”   The prosecutor stated that he would have to return to his office to

retrieve it.  (Pet. App. 172a.)

Defense counsel noted that four out of the six African-American

potential  jurors had been dismissed by the prosecutor and that they had all

been women.  (Pet. App. 172a.)  Defense counsel asserted that the prosecutor

had utilized four of his twelve peremptory challenges to remove African-
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Americans and that the prosecutor had “kicked 75 percent” of the African-

Americans.  (Pet. App. 173a-74a.)

The court found that the prosecutor had justified the use of his

peremptory challenges and that they matched the court’s list of jurors that

would likely be dismissed through the use of peremptory challenges.  When

the prosecutor asked the court if it had made a mark near Payton’s name, the

court replied, “This one I did not.  I stopped making marks after awhile.  That

was my problem is that I started making marks and so those you had called

on I understood.  I stopped making marks after a point.  I’m sorry that I did

that but at this point I did forget to.”   (Pet. App. 174a.)

The court called a break in the proceedings to allow the prosecutor to

retrieve his notes.  After the break, the prosecutor told the court that Payton

had initially been rated a three, but had been “downgraded to one.”  The

prosecutor had written “ambivalent, no opinions” next to her name.  The

prosecutor stated that he had pulled the transcript of Payton’s voir dire and

noted that when Payton was asked if the death penalty served as a deterrent,

Payton replied, “I hadn’t really pinned it down.”  (Pet. App. 175a.)  Payton

later stated that she had not thought about the death penalty.  Based on her

answers, the prosecutor’s impression was that she did not know what she

thought about the death penalty and whether she could impose it.  The

prosecutor added, “It was my general impressions from my discussion with
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her  that  she  didn’t  have  the  ability  to  do  it,  or  I  wouldn’t  have  downgraded

her so far.”  (Pet. App. 176a.)

Defense counsel looked at the prosecutor’s transcript and argued that

Payton had stated she would not vote automatically to impose life or death.

(Pet. App. 176a.) He noted that Payton’s answers appeared to indicate that

her feelings on the death penalty “would depend on the circumstances.”   He

added that Payton had “indicated she had the ability to impose it.”  (Pet. App.

177a.)

The prosecutor countered that he did not believe that Payton had the

ability to impose the death penalty “in spite of what her answers were.”  He

added, “It  had a lot more to do with not what she said but how I read what

she was saying from being present in court with her and observing her

demeanor and the way she answered questions. . . .  It was my general

impression from the way she answered the questions, not what she said.”

(Pet. App. 177a.)

Defense counsel reiterated that the prosecutor had used thirteen

peremptory challenges and that four of them had been against African-

American women.  (Pet. App. 177a-78a.)  The prosecutor countered, “With the

answers that they gave and the way that they gave them, it wouldn’t have

made any difference to me whether they were white, black, Hispanic,

Chinese;  it  has nothing to do with it.”   He reiterated that he had dismissed
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those jurors because of their demeanor, their answers, and his perception

that they could not impose the death penalty.  (Pet. App. 178a.)

The court found that the prosecutor had made a “sufficient explanation”

for his use of a peremptory challenge against Payton.  The court stated that it

had made notes on some of the jurors, but did not have any notes on Payton.

(Pet. App. 178a.) However, the court stated that it was “accept[ing]” the

prosecutor’s explanation and, as such, “would not make a finding” of a Batson

violation.    (Pet. App. 178a.)

The defense accepted the jury.  The prosecutor then used a peremptory

challenge to excuse a juror, as did defense counsel.  (Pet. App. 179a.)  The

prosecutor then used a peremptory challenge to excuse Jordan.2  Defense

counsel made a third Batson motion, noting that the prosecutor had used five

peremptory challenges to remove five of the six African-American women.

(Pet. App. 180a-81.)  Counsel also noted that Jordan had been on the jury

when the prosecutor had earlier accepted the jury panel.  (Pet. 181a.)

The prosecutor explained that he had initially accepted Jordan because

the composition of the jury had been “somewhat satisfactory.”  The prosecutor

stated that he had “gone back down” and had “reviewed all [his] notes.”  The

prosecutor noted that he had rated Jordan “very low.”  He stated that he had

2  The California Supreme Court found that, although the prosecutor provided a
sufficient race-neutral reason to excuse Jordan, he may have confused her with another
prospective juror named Denise Jordan, who had indicated she would have reservations
about voting for the death penalty.  (Pet.  App. at 41a-45a.)
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been reluctant to dismiss her because he was afraid counsel would make a

Batson motion.  The prosecutor said that he had thought about the matter

further and decided it did not make sense to try the case in front of a person

who did not appear to have the ability to render a death verdict.  (Pet.  App.

181a.) The prosecutor reiterated, “It has nothing to do with the color of her

skin.  I can’t emphasize that enough.  It has to do with her responses.”  The

prosecutor emphasized, “I am kicking people who can’t impose the death

penalty.”    (Pet. App. 182a-83a.)

The court stated that it did not remember Jordan’s responses.  Defense

counsel argued that the prosecutor had accepted the jury with Jordan on it.

He reiterated that Jordan was African-American and that “five out of the six

black women ladies on this jury have been preempted.”  (183a-84a.)

The prosecutor explained that he kept “a rating system on the jury on

their own ability to impose the death penalty.”  The prosecutor stated that it

was his “impression not only from the answers to the questions but her

demeanor and the fashion in which she answered them, I don’t think she can

impose the death penalty on any case.”  (Pet. App. 184a.)  He further

explained, “[S]ometimes you get a feel for a person that you just know that

they can’t impose it based on the nature of the way that they say something.”

(Pet. App. 185a.)
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The court stated that the reason the prospective jurors were subjected to

Hovey3 voir dire is to ascertain whether  the prospective jurors “would be able

to impose the death penalty if warranted.”  The court noted that although

some of the prospective jurors could not be excused for cause, their answers

during voir dire were enough to justify a peremptory challenge.  (Pet. App.

186a.)

When defense counsel reiterated that the prosecutor had accepted the

jury with Jordan in the jury box, the court noted that attorneys had done this

in other cases “because they have either reconsidered or something.”  (Pet.

App. 186a.)  Defense counsel noted that “the numbers speak for themselves,”

prompting the prosecutor to state that he had justified his peremptory

challenges.  (Pet. App. 187a.)

At that point, the court stated, “I have to say in my other death penalty

cases I have found that the black women are very reluctant to impose the

death penalty; they find it very difficult no matter what it is.  I have found it

to be true.”  The court added, “But as I said I cannot say anything about

these.  I can only go by what [the prosecutor] is saying because I stopped

making notes on my Hovey.”  (Pet. App. 187a.) The court explained it was

“just making a little point.  I just wanted to tell you my observation that I

3 Hovey v. Superior Court, 28 Cal. 3d 1, 168 Cal. Rptr. 128, 616 P.2d 1301 (1980).
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have  seen this  before  and I  can understand why.   That’s  all.   But  I  am not

making my ruling based on that.”   (Pet. 188a.)

Defense counsel then argued, “I don’t mean to accuse the court of

anything.  If the court says that and the court is basing its ruling on that

information or experience I think that would be totally improper.”  The court

agreed, stating, “Of course it is improper.  I am just giving it for your

information, what I have observed.”   (Pet. App. 188a.)

The court denied appellant’s motion by stating, “And at this point I will

accept [the prosecutor’s] explanation.”  (Pet. App. 189a.)

B. Because The Record Establishes The Trial Court
Properly Understood The Required Analysis In
Evaluating The Credibility Of A Prosecutor’s
Explanation During A Batson Motion, Any Split Of
Authority On The Necessity Of Making Explicit Batson
Findings Does Not Justify The Granting Of Certiorari
In This Case

Petitioner contends that certiorari should be granted because the state

and federal courts are divided on whether a trial court must make explicit

and detailed findings when accepting a prosecutor’s explanations during a

Batson motion.  (Pet. at 14-18.)  Even if such a division exists, this case does

not clearly present the issue because it is evident from the record that the

trial court understood the requirement that it assess whether the

prosecutor’s reasons for exercising his peremptory challenges were

pretextual.
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The Equal Protection Clause of the Constitution forbids a prosecutor

from challenging potential jurors solely on the basis of their race. Batson v.

Kentucky, 476 U.S. 79, 89 (1986); see Miller-El v. Cockrell, 545 U.S. 231, 239

(2005) (Miller-El II).   Under  this  Court’s  jurisprudence,  a  trial  court  is

required to undertake a three-step analysis in evaluating an equal protection

challenge to the prosecutor’s use of peremptory challenges. Batson v.

Kentucky, 476 U.S. at 96-98; see Johnson v. California,  545  U.S.  162,  168

(2005).   “First,  the defendant must make out a prima facie case ‘by showing

that the totality of relevant facts gives rise to an inference of discriminatory

purpose.’” Johnson v. California, 545 U.S. at 168; see Miller-El II, 545 U.S. at

239.  Once the defendant has made such a showing, the burden shifts to the

prosecutor to explain his excusals by providing race-neutral explanations for

his use of peremptory challenges. Johnson v. California, 545 U.S. at 168; see

Miller-El II, 545 U.S. at 239.  If a race-neutral explanation is given, the trial

court “‘must then decide . . . whether the opponent of the strike has proved

purposeful racial discrimination.’” Johnson v. California, 545 U.S. at 168; see

Miller-El II, 545 U.S. at 239.

At the third step, “the critical question” in ascertaining whether

purposeful discrimination has been shown is the “persuasiveness of the

prosecutor’s justification for his peremptory strike.” Miller-El v. Cockrell, 537

U.S. 322, 338-39 (2003) (Miller-El I).  “[T]he issue comes down to whether the

trial court finds the prosecutor’s race-neutral explanations to be credible.” Id.
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at 339; see Snyder v. Louisiana, 552 U.S. 472, 477 (2008).  “[E]valuation of

the prosecutor’s state of mind based on demeanor and credibility lies

‘peculiarly within a trial judge’s province.’” Hernandez v. New York, 500 U.S.

352, 365 (1991); see Snyder v. Louisiana,  552  U.S.  at  477.   As  such,

“[d]eference to trial court findings on this issue makes particular sense” and,

thus, “in the absence of exceptional circumstances,” this Court defers to a

state court’s factual findings. Hernandez v. New York, 500 U.S. at 366.

Petitioner asserts that certiorari is necessary in this case because courts

are divided on whether such deference applies when a trial court denies a

Batson motion at the third step but does not specify its reasons for doing so.

(Pet. at 14-18.)  However, the record establishes that this case does not fall

within the parameters of any such division and, thus, certiorari should be

denied.

As petitioner concedes (Pet. at 15), in the cases holding that explicit

findings are required for deference to apply, the central reason for such a

conclusion is that, without explicit findings, the reviewing court cannot

ascertain whether the trial court properly determined that the prosecutor’s

race-neutral explanations were credible; these courts fear that the lack of

explicit fact-finding may indicate the trial court either conflated the second

and third steps of the Batson analysis or erroneously believed that any race-

neutral explanation satisfies Batson. See, e.g., United States v. McAllister,

693 F.3d 572, 580 (6th Cir. 2012) (because district court denied Batson
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motion by saying “‘All right,’” it was “unclear to what extent the district court

engaged in the third step, if it did at all”); United States v. Rutledge, 648 F.3d

555, 560 (7th Cir. 2011) (because district court merely denied the Batson

motion by stating that the prosecutor had offered a “‘nonracial reason,’” it

never resolved whether the reason was credible); Coombs v. Diguglielmo, 616

F.3d 255, 263 (3d Cir. 2010) (based on the record, the trial court failed to

determine whether the prosecutor’s explanations were pretextual); Addison v.

State, 962 N.E.2d 1202, 1210 (Ind. 2012) (because trial court denied a Batson

motion, stating that the prosecutor had given “‘race-neutral reasons’” for

striking the jurors, the trial court appeared to conflate steps two and three);

People v. Davis, 899 N.E.2d 238, 249 (Ill. 2008) (trial court’s denial of Batson

motion because prosecutor offered a “‘neutral explanation’” showed that court

never conducted the third-step analysis required by Batson); State v. Pona,

926 A.2d 592, 608 (R.I. 2007) (to ensure that a court has properly considered

the credibility of a prosecutor’s reasons, an adequate record must be made);

Jones v. State, 938 A.2d 626, 635-36 (Del. 2007) (because trial court merely

noted that prosecutor had offered race-neutral reasons, it did not engage “in

the type of credibility analysis mandated by Batson’s third step”).4

Here, however, the record clearly demonstrates that the trial court

properly understood that it was required at step three to assess the

4 Petitioner also cites to Commonwealth v. Rodriguez, 931 N.E.2d 20 (Mass. 2010)
(Pet. at 15); however, the court there required explicit factual findings based solely on state
case law. Commonwealth v. Rodriguez, 931 N.E.2d at 33.
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credibility of the prosecutor’s facially race-neutral explanations.  The

prosecutor’s reason for exercising peremptory challenges against the

prospective jurors who were the subject of the three Batson motions was that

he believed they could not impose the death penalty.  The trial court noted at

several points during the Batson motions that many of the prospective jurors

at issue matched its notes on the prospective jurors who were likely to be

struck during jury selection due to their voir dire responses.  (Pet. App. 167a,

174a, 186a.) The court stated it “understood” why the prosecutor had

exercised peremptory challenges against those prospective jurors, thereby

showing the trial court comprehended that it was required to determine

whether the prosecutor’s stated reasons were credible or pretextual.  (Pet.

App. 174a.)

The trial court further stated that the reason the prospective jurors

were subjected to Hovey voir dire was to ascertain whether they “would be

able to impose the death penalty if warranted.”  The trial court noted that

although some of the prospective jurors could not be excused for cause, their

answers during voir dire were enough to justify a peremptory challenge.

(Pet.  App. 186a.)   By indicating that the use of  a peremptory challenge was

justifiable and understandable if the prospective juror’s voir dire responses

indicated a reluctance to impose the death penalty, the trial court conveyed

that it was properly trying to assess whether the prosecutor’s proffered

explanations were credible.
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Moreover, at one point during the Batson motion on Payton, the court

asked the prosecutor if he had his notes on Payton since he was arguing that

her responses on the jury questionnaire and during voir dire supported his

assertion  that  she  could  not  impose  the  death  penalty.   (Pet.  App.  172a.)

After the prosecutor stated that the notes were in his office, the court called a

break in proceedings so that the prosecutor could retrieve his notes.  (Pet.

App. 175a.)  By trying to ascertain the content of the prosecutor’s notes,

rather than merely accepting the prosecutor’s statements at face value, the

trial court clearly conveyed it was attempting to assess whether the

prosecutor’s reasons were credible.

The trial court further indicated that it understood the proper third-step

analysis in responding to defense counsel’s argument that the prosecutor’s

explanation for kicking Jordan was pretextual because the prosecutor had

accepted the jury three times with Jordan on the panel.  The court noted

that, in other cases, attorneys had changed their minds about whether to

accept a juror because those attorneys had “either reconsidered or

something.”  (Pet. App. 186a.)  By countering defense counsel’s argument

based on its own experience in other cases, the court demonstrated that it

was finding that the prosecutor’s reasons for deciding to strike Jordan after

initially accepting her were credible.

Finally,  the trial  court denied the two Batson motions at issue here by

stating that it was “accept[ing]” the prosecutor’s explanations. (Pet. App.
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178a, 189a.) During the Batson motion  involving  Payton,  the  court  added

that it “would not make a finding” of a Batson “violation.”  (Pet. App. 178a.)

By stating that it had decided to accept the prosecutor’s proffered

explanations and that it was finding no Batson violation, rather than merely

stating that it was denying the motions or that the explanations were race-

neutral, the court indicated it had determined that the explanations were

credible.  Although the trial court did state at one point that it could “only go

by  what  [the  prosecutor]  is  saying”  (Pet.  App.  188a),  this  remark  did  not

indicate that trial court was merely acquiescing in the prosecutor’s

explanations since the comment was made at the end of the a lengthy

hearing in which the court allowed both sides to argue their positions and

since the record as a whole demonstrates that the trial court was properly

assessing whether the prosecutor’s explanations were pretextual or genuinely

held.

Because the record establishes that the trial court performed the

necessary analysis under the third step of Batson, this case is distinguishable

from, and therefore not in conflict with, cases declining to give deference to

the trial court’s ruling.  As such, this case is a poor vehicle to resolve any

conflict between jurisdictions regarding whether explicit findings are

necessary when denying Batson motions. Miller-El I,  537  U.S.  at  347  (“We

adhere to the proposition that a state court need not make detailed findings

addressing all the evidence before it.”); Braxton v. Gansheimer, 561 F.3d 453,
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462 (6th Cir. 2009) (“when the totality of the circumstances are considered,

the record reflects that the trial court, albeit in abbreviated fashion,”

determined that prosecutor’s race-neutral explanation was credible); Lamon

v. Boatwright, 467 F.3d 1097, 1101 (7th Cir. 2006) (even though trial court

made “terse” ruling, the record showed that the trial court “engaged in the

step-three inquiry”); Evans v. Smith, 220 F.3d 306, 314 (4th 2000) (although

trial court “did not record explicit findings,” the denial of the Batson motion

“in the context of the proceedings” made it clear that the trial court found the

prosecutor’s explanation to be credible); Edmonds v. State, 812 A.2d 1034,

1047 n.13 (Md. 2002) (reviewing court can find, based on the record, that the

trial court ruled on the “pretextuality of a proffered race-neutral reason”).

Therefore, certiorari should be denied.5

C. The California Supreme Court’s Batson Jurisprudence
Does Not Conflict With This Court’s Precedent

Petitioner further argues that certiorari should be granted because the

California Supreme Court’s precedent is inconsistent with this Court’s Batson

jurisprudence, particularly the “clear directive” in Snyder v. Louisiana.  (Pet.

at 18-20; see Brief  of  Amici  Curiae  at  23-25.)   However,  the  California

5  To the extent petitioner is arguing that the trial court’s failure to remember
Payton’s and Jordan’s demeanor during voir dire indicates that the court did not undertake a
proper analysis, such an argument is foreclosed by this Court’s decision in Thaler v. Haynes,
559 U.S. 43, 47-49 (2010) (per curiam). See United States v. Barnette, 644 F.3d 192, 214 (4th
Cir. 2011); Mash v. Commonwealth, 376 S.W.3d 548, 557 (Ky. 2012); State v. Jacobs, 32 So.2d
227, 233 (La. 2010).
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Supreme Court’s precedent does not contradict Snyder v. Louisiana, and the

case at bar is not the proper vehicle for resolving any purported conflict.

In Snyder v. Louisiana, the prosecutor gave two reasons for striking a

juror: the juror’s nervous demeanor and the juror’s concern that the trial

would prevent him from meeting his student-teaching obligations. Snyder v.

Louisiana,  552  U.S.  at  478.   The  trial  court  overruled  the Batson motion

without comment. Id. at  479.  Because  the  trial  court  had  not  made  an

express finding on the juror’s demeanor,  and because demeanor cannot be

shown from a cold record, this Court refused to presume that the trial court

credited the prosecutor’s demeanor-based reason for striking the juror. Id. at

479. Applying a deferential standard of review, this Court then examined the

record for evidence supporting the strike of the juror based on his teaching

obligations and found the reason to be pretextual. Id. at 479-84.  In light of

this finding, and because there was nothing in the record to establish that the

judge credited the explanation that the juror appeared to be nervous, this

Court concluded that the Batson motion should have been granted. Id. at

485-86; see Thaler v. Haynes, 559 U.S. at 48.

Thus, Snyder v. Louisiana does  not  stand  for  the  proposition  that  the

record must show that the trial court witnessed and explicitly confirmed a

prospective juror’s demeanor (Pet. at 18-19; Brief of Amici Curiae at 23-25), a

fact made clear by this Court’s subsequent per curiam decision in Thaler v.

Haynes, 559 U.S. at 47-49. See Mash v. Commonwealth, 376 S.W.3d at 557;
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People v. O’Shaughnessy, 275 P.3d 687, 691 (Colo. Ct. App. 2010).  Nor does

Snyder v. Louisiana hold that the trial court must make explicit findings on

nondemeanor-based explanations, as made clear by this Court’s application of

the deferential standard of review to the explanation regarding the teaching

obligation. Snyder v. Louisiana, 552 U.S. at 479 (the second reason proffered

for the strike of the prospective juror - - his teaching obligations - - “fails even

under the highly deferential standard of review that is applicable here”); see

Miller-El I, 537 U.S. at 347 (“We adhere to the proposition that a state court

need not make detailed findings addressing all the evidence before it.”).

Indeed, this Court in Snyder v. Louisiana reiterated that “in the absence of

exceptional circumstances, we would defer to the trial court.” Id. at 477

(citing Hernandez v. New York, 500 U.S. at 365).

As such, the California Supreme Court’s jurisprudence falls well within

the parameters set by this Court.  As noted by the California Supreme Court

in this case (Pet. App. at 30a), deference is accorded to a trial court’s Batson

ruling  when  the  trial  court  has  made  “‘a  sincere  and  reasoned  attempt  to

evaluate each stated reason.’” See also People v. Burgener, 29 Cal. 4th 833,

864, 129 Cal. Rptr. 2d 747, 62 P.3d 1 (2003). If the prosecutor’s reasons are

“inherently plausible and supported by the record,” the trial court need not

make detailed findings, but when the explanation is inherently implausible

and/or unsupported by the record, the trial court must do more than find that

the reasons are sufficient. People v. Silva, 25 Cal. 4th 345, 386, 106 Cal.
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Rptr. 2d 93, 21 P.3d 769 (2001).  Thus, California precedent requires the trial

court to provide a sufficient record so that the reviewing court can be assured

that the proper analysis was undertaken at Batson’s third step. See People v.

Lenix, 44 Cal. 4th 602, 621, 80 Cal. Rptr. 3d 98, 187 P.3d 946 (2008).

Moreover, even assuming that the California Supreme Court’s precedent

is in conflict with this Court’s precedent regarding when deference applies,

this case does not clearly present the issue because the record adequately

supports the prosecutor’s explanation that he exercised peremptory

challenges against Payton and Jordan because he believed they could not

impose the death penalty.  Although the prosecutor did rely, in part, on both

prospective jurors’ demeanor in answering questions posed to them during

voir dire, he also asserted that it was the content of their answers that made

it appear they would be reluctant to impose the death penalty.  For example,

during the Batson motion involving Payton, the prosecutor reiterated that his

peremptory challenges against Payton and the prospective jurors who were

the subject of the first Batson motion were due, in part, to “the answers that

they gave.”  (Pet. App. 175a-76a, 178a.)  During the Batson motion involving

Jordan, the prosecutor again emphasized that he based his peremptory

challenge, in part, on the answers that she gave.   (Pet. App. 181a-84a.)

The record supports the prosecutor’s explanations.  Payton stated

during voir dire that she had not really assessed her feelings on the death

penalty and did not know whether it had any deterrent value.   Jordan’s
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answers on both her jury questionnaire and during voir dire also contained

language that could be interpreted as a reluctance to impose the death

penalty because she indicated the death penalty was not a deterrent; she did

not strongly agree or disagree whether every intentional, nonself-defense

killing should receive the death penalty; and she did not know whether she

believed life in prison without the possibility of parole was a more severe

punishment than the death penalty.  Because the record does not establish

that the prosecutor’s explanations were pretextual, even under the most

stringent interpretation of Snyder v. Louisiana, petitioner’s Batson claim

fails. See Commonwealth v. Rodriguez, 931 N.E.2d at 33-34. Thus,

certiorari should be denied.

D. Certiorari Is Not Warranted Because The Record
Establishes That Petitioner’s Equal Protection Rights
Were Not Violated

Petitioner contends that certiorari is warranted because the trial court

merely accepted the prosecutor’s demeanor-based reasons, even though it did

not remember the jurors’ demeanor and because the “only indication” in the

record is that the trial court based its decision on “racial and gender

stereotypes.”  (Pet. at 21-22; see also Brief  of Amici Curiae at 19-23.)  These

arguments must be rejected because the trial court properly denied the

motions, which were based, in part, on nondemeanor-based reasons, and
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because the trial court repeatedly made clear that it was not basing its

decision on any racial or gender stereotypes.6

As already noted, the record belies the assertion that the prosecutor

solely gave demeanor-based reasons to support the exercise of his peremptory

challenges.  After retrieving his voir dire notes and the transcript of Payton’s

voir dire, the prosecutor noted that Payton had stated that she “‘had not

really pinned it down’” as to whether she thought the death penalty served as

a deterrent.  (Pet. App. 175a.) The prosecutor added that Payton had also

stated she had not thought about the death penalty.  Based on Payton’s

answers, the prosecutor believed Payton did not know what she thought

about the death penalty or whether she could impose it.  (Pet. App. 175a-

76a.)  Although the prosecutor stated that Payton’s demeanor in answering

the questions also caused him concern, he later reiterated that he had

additionally dismissed Payton, and the prospective jurors who were the

subject of the first Batson motion, because of their answers during voir dire.

(Pet. App. 177a-78a.)

In regards to Jordan, the prosecutor again emphasized that he had

exercised a peremptory challenge against her because her “responses” during

voir dire indicated she could not impose the death penalty.  (Pet. App. 181a-

6 Petitioner also argues that no court has ever conducted a proper step-three analysis
(Pet. at 21), but as already shown above, the record establishes that the trial court
understood that at the third step it was required to assess the credibility of the prosecutor’s
explanations.
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83a.)  Although the prosecutor also indicated he dismissed Jordan due to her

demeanor “and the fashion in which she answered” his voir dire questions, he

continued to assert that her “answers” also caused him concern.  (Pet. App.

184a-85a.)

The trial court’s inability to remember Payton’s and Jordan’s demeanor

during voir dire does not establish that the trial court improperly denied the

Batson motions.  In Thaler v. Haynes, this Court held that its jurisprudence

had not dictated “that a demeanor-based explanation for a peremptory

challenge must be rejected unless the judge personally observed and recalls

the relevant aspect of the prospective juror’s demeanor.” Id. at  47,  49.   In

reaching this conclusion, this Court noted that “the best evidence of the

intent of the attorney exercising a strike is often that attorney’s demeanor.”

Id. at 49; see also Hernandez v. New York,  500  U.S.  at  365  (the  “best

evidence” of whether a race-neutral explanation is credible “often will be the

demeanor of the attorney who exercises the challenge”).

Here, the trial court could find the prosecutor credible based on the fact

that he retrieved his voir dire notes and the transcript of  Payton’s voir dire

questioning and read excerpts of her responses to demonstrate why he

believed she could not impose the death penalty.  (Pet. App. 175a.)  During

the Batson motion involving Jordan, the prosecutor again referred to his

notes and the system that he used to rate the jurors.  (Pet. App. 181a.)

Moreover, the court could consider that the prosecutor had accepted the jury
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three times with Jordan in the jury box, that the prosecutor consistently

explained that all of his peremptory challenges were being exercised against

those he believed would be reluctant to impose the death penalty, and that a

number of the prosecutor’s peremptory challenges matched the court’s notes

on jurors who were likely to be struck based on their voir dire responses. See,

e.g., Miller-El I, 537 U.S. at 339 (credibility can be measured by prosecutor’s

demeanor, the reasonableness of his explanations, and whether the proffered

reason comports with trial strategy); Harris v. Hardy, 680 F.3d 942, 949 (7th

Cir. 2012) (credibility of party can be determined by considering whether

party is consistent in applying its nondiscriminatory justification); Mash v.

Commonwealth, 376 S.W.3d at 557 (credibility of prosecutor shown by his act

of showing court his “strike sheet”).  Thus, although the trial court could not

recall the demeanor of Payton and Jordan, there were ample reasons for the

trial court to find the prosecutor’s explanations to be credible.

Although petitioner argues that the trial court based its Batson denials

on gender and racial stereotypes (Pet. at 21-22; Brief of Amici Curiae at 19-

25), the court repeatedly made it clear that it was not basing its decisions on

any such stereotypes.  The court specifically indicated that it could not “say

anything about these” jurors who were the subject of the second and third

Batson motions and specifically stated, that although it had observed that

“black women are very reluctant to impose the death penalty,” it was “not

making my ruling based on that.”  (Pet. App. 187a-88a.)  The trial court later
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added it would be “improper” to base its rulings on the observations it had

made in other trials.  (Pet. App. 188a.) Thus, petitioner’s contention is

unsupported by the record. Cf. Smulls v. Roper, 535 F.3d 853, 867 (8th Cir.

2008) (Batson motion properly rejected, despite trial court’s “ill-advised

comments”).

Thus, petitioner has not established that his equal protection rights

were violated. Therefore, certiorari should be denied.

CONCLUSION

For the foregoing reasons, respondent respectfully requests that the

petition for writ of certiorari be denied.
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