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Court of Appeal, Second Appellate District 
Division One – No. B238426 

 
S210443 

 
IN THE SUPREME COURT OF CALIFORNIA 

 
En Banc 

__________ 
 

JOHN WADE FOWLER et al., 
Plaintiffs and Appellants, 

 
v. 
 

CARMAX, INC. ET AL., 
Defendants and Respondents. 

__________ 
 

[Filed July 10, 2013] 
__________ 

 
The petitions for review are denied.   
 
 

 
/stamped/ CANTIL-SAKAUYE 

      Chief Justice 
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IN THE COURT OF APPEAL 
OF THE STATE OF CALIFORNIA 

SECOND APPELLATE DISTRICT 

DIVISION ONE  
__________ 

 
B238426 

(Los Angeles County Super. Ct. No. BC388340)  
 

JOHN WADE FOWLER ET AL., 
Plaintiffs and Appellants, 

 
v. 
 

CARMAX, INC. ET AL., 
Defendants and Respondents. 

__________ 
 

[Filed Mar. 26, 2013] 
__________ 

 
APPEAL from an order of the Superior Court of 

Los Angeles County, William F. Highberger, Judge.  
Reversed with directions. 

[List of Counsel Omitted] 

__________ 
 
John Wade Fowler and Wahid Areso filed class 

complaints against CarMax,1 alleging wage and hour 

                                                 
1 CarMax, Inc., CarMax Auto Superstores California, LLC, 

and CarMax Auto Superstores West Coast, Inc.  CarMax, Inc. 
was dismissed without prejudice pursuant to a tolling agree-
ment by stipulation and order filed June 24, 2008. 



 3a

violations.  Fowler and Areso appeal from the trial 
court’s order granting CarMax’s motion to compel        
arbitration.  We reverse and remand with directions.  

BACKGROUND 
As a condition of applying for employment with 

CarMax, Fowler and Areso were required to sign the 
CarMax dispute resolution agreement, which provid-
ed that any claims arising out of employment with 
CarMax be “settle[d] . . . exclusively by final and bind-
ing arbitration before a neutral Arbitrator,” and any 
arbitration “will be conducted in accordance with the 
CarMax Dispute Resolution Rules and Procedures.”  
Fowler signed the agreement on August 5, 2006, and 
Areso signed it on May 17, 2006; CarMax also signed 
the agreement.  Fowler and Areso received a copy of 
the associated Dispute Resolution Rules and Proce-
dures.  We hereinafter refer to the agreement and 
the incorporated rules and procedures collectively as 
the arbitration agreement. 

The arbitration agreement allowed each party up 
to 20 interrogatories or document requests, and           
allowed each party to take up to three depositions.  
The arbitrator had the discretion to permit additional 
discovery “[u]pon the request of any Party and a 
showing of substantial need . . . but only if the Arbi-
trator finds that such additional discovery is not 
overly burdensome, and will not unduly delay conclu-
sion of the arbitration.” 

The arbitration agreement also prohibited class         
arbitration:  “The Arbitrator shall not consolidate 
claims of different Associates into one proceeding, 
nor shall the Arbitrator have the power to hear an 
arbitration as a class action (a class action involves 
an arbitration or lawsuit where representative mem-
bers of a large group who claim to share a common 
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interest seek collective relief ).”  The agreement also 
provided:  “Carmax may alter or terminate the [arbi-
tration agreement] on December 31 of any year upon 
giving thirty (30) calendar days written notice to        
Associates, provided that all claims arising before          
alteration or termination shall be subject to the [arbi-
tration agreement] in effect at the time the Arbitra-
tion Request Form is received by the Company.”          
Notice of termination or alteration of the arbitration 
agreement “may be given by posting a written notice 
by December 1 of each year at all CarMax locations.”  
The arbitration agreement and any award pursuant 
to it “shall be enforceable and subject to the Federal      
Arbitration Act, 9 U.S.[C.] § 1, et seq. . . .” 

In April 2008, Fowler, who was employed by Car-
Max as a sales consultant, filed a putative class           
action in superior court on behalf of a class of himself 
and other nonexempt CarMax employees, including a 
subclass of sales consultants.  The complaint alleged 
that CarMax failed to provide meal and rest periods, 
failed to comply with wage statement requirements, 
failed to timely pay wages due at termination, and 
violated the unfair competition law.  Areso’s wife 
Leena, who also was employed by CarMax as a sales 
consultant, filed a putative class action against          
CarMax on behalf of all persons employed by CarMax 
as sales consultants in the four years prior to filing, 
and an amended complaint filed in July 2008 added 
Areso as a named plaintiff.  Areso’s first amended 
complaint alleged that CarMax failed to provide meal 
breaks and violated the unfair competition law.2  The 
amended complaint also included a claim for civil 
penalties pursuant to the Private Attorneys General 
                                                 

2 The parties stipulated to the dismissal without prejudice of 
a cause of action for failure to reimburse for expenses. 
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Act of 2004 (PAGA), Labor Code section 2698 et seq.  
Areso filed a notice of related cases, and the actions 
were assigned to the same courtroom.  

Discovery ensued on both sides.  On August 20, 
2008, Fowler and Areso (hereinafter, collectively 
Plaintiffs) propounded special interrogatories and 
requests for production of documents to CarMax; 
Carmax responded in October 2008.  Also in August 
2008, CarMax propounded 34 requests for produc-
tion of documents on Plaintiffs, who responded on 
September 24, 2008.  On November 20, 2008, Car-
Max propounded special interrogatories on Plaintiffs, 
who responded in December 2008.  On February 17, 
2009, Plaintiffs served a second set of special inter-
rogatories and requests for production of documents 
on CarMax, who responded in April 2009.  Also in 
April 2009, CarMax served a second set of special           
interrogatories, and a second set of requests for pro-
duction, on Plaintiffs.  CarMax took the deposition of 
Leena Areso in September 2008, and took the deposi-
tion of Wahid Areso in October 2008.  In January 
2009, Plaintiffs took the deposition of CarMax’s per-
sons most knowledgeable. 

CarMax filed two motions for summary adjudica-
tion in January 2009:  one as to Leena and Wahid 
Areso’s first cause of action for failure to pay over-
time, and another as to Fowler’s fourth cause of           
action for failure to provide itemized wage state-
ments.  The trial court granted both of CarMax’s        
motions for summary adjudication on June 16, 2009.  
That same day, pursuant to a stipulation by the par-
ties, the trial court stayed Plaintiffs’ cases until the 
California Supreme Court entered a decision follow-
ing its grant of review in Brinker Restaurant Corp.          
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v. Superior Court (2008) 165 Cal.App.4th 25.3  Leena 
Areso appealed the summary adjudication on her 
overtime claim, and dismissed her other claims; we 
affirmed the trial court’s ruling.  (Areso v. CarMax, 
Inc. (2011) 195 Cal.App.4th 996.)  The remaining         
issues in Plaintiffs’ putative class actions are that 
CarMax failed to provide meal periods (Fowler and 
Areso) and rest periods (Fowler), and derivative 
claims. 

While the stay was still in effect, on June 2, 2011, 
counsel for Carmax sent a letter to Plaintiff ’s counsel 
requesting that Plaintiffs submit their cases to arbi-
tration and dismiss their class claims, in light of the 
United States Supreme Court’s April 27, 2011 deci-
sion in AT&T Mobility, LLC v. Concepcion (2011) 563 
U.S. ___ [179 L.Ed.2d 742, 131 S.Ct. 1740] (Concep-
cion).  Counsel for Plaintiffs refused, responding that 
CarMax had taken steps inconsistent with the intent 
to invoke arbitration and had waived its right to 
compel arbitration.  Plaintiffs also argued that in any 
event, the agreement was substantively and proce-
durally unconscionable and therefore unenforceable. 

CarMax then filed a motion on or about June 17, 
2011 to vacate the stay and compel arbitration on           
an individual basis.  Plaintiffs filed an opposition on 
July 1, 2011, arguing that CarMax had waived its 
right to compel arbitration, the agreement was pro-
cedurally and substantively unconscionable, Concep-
cion did not preempt the California Supreme Court 
decision in Gentry v. Superior Court (2007) 42 Cal.4th 
443 (Gentry), the Agreement violated the National 

                                                 
3 On April 12, 2012, the California Supreme Court deter-

mined issues related to meal and rest periods not in issue on 
this appeal in Brinker Restaurant Corp. v. Superior Court 
(2012) 53 Cal.4th 1004 (Brinker). 
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Labor Relations Act (NLRA) (29 U.S.C. § 151 et seq.), 
and the Plaintiffs’ claims under PAGA were not           
arbitrable.  Plaintiffs requested that the court allow 
additional discovery before issuing a ruling to “develop 
a more extensive factual record on whether Defend-
ants’ class action ban would prevent Plaintiffs and 
the putative class members from vindicating their 
non-waivable statutory rights.  Because Defendants 
had never raised this issue before the instant motion, 
there was no need to conduct discovery on the issue.” 

On July 19, 2011, the trial court held a hearing on 
CarMax’s motion to compel arbitration, took the case 
under submission, and requested supplemental brief-
ing from both parties.  The court issued a proposed 
order granting the motion to compel on November 9, 
2011.  After further argument on November 17, 2011, 
the court issued an order granting CarMax’s motion 
to compel on November 21, 2011.  The trial court 
granted the motion “based primarily on the holding 
and reasoning of [Concepcion],” which the court be-
lieved “raise[d] serious questions as to the continued 
validity of case such as [Gentry] . . . .”  The court 
found:  CarMax had not waived its right to compel 
arbitration; Gentry was no longer applicable to deter-
mine whether the class action waiver was invalid; 
the arbitration agreement was not unconscionable         
merely because it was a contract of adhesion; the 
PAGA claim was arbitrable on an individual basis; 
and the NLRA did not preempt the agreement.  The 
court concluded that Plaintiffs were required “to          
arbitrate their individual claims without inclusion of 
the class claims.”  The court stayed the case pending 
completion of the arbitration. 

Plaintiffs filed a timely notice of appeal. 
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DISCUSSION 
I.  The trial court’s order granting the motion 

to compel is appealable. 
CarMax contends that the trial court’s order com-

pelling arbitration is not appealable and we should 
therefore dismiss the appeal.  We disagree. 

A trial court order compelling arbitration is ordi-
narily reviewable only after the arbitration is com-
plete and a party appeals from the resulting judg-
ment.  (Flores v. West Covina Auto Group (2013) 212 
Cal.App.4th 895, 905.)  An exception is the death 
knell doctrine, which allows immediate appeal of 
such an order if it “effectively terminate[s] class 
claims while allowing individual claims to proceed.”  
(Ibid.)  As the California Supreme Court recently        
explained, an order “determining the plaintiff could 
not maintain his claims as a class action but could 
seek individual relief, was appealable . . . [b]ecause 
the order effectively rang the death knell for the 
class claims,” and therefore was “in essence a final 
judgment on those claims.”  (In re Baycol Cases I and 
II (2011) 51 Cal.4th 751, 757.)  That is precisely what 
the trial court’s order granting CarMax’s motion to 
compel did, in finding the class action waiver was        
enforceable and requiring Plaintiffs to arbitrate their 
individual claims without inclusion of the class 
claims.  In re Baycol Cases I and II make clear that 
Plaintiffs need not present evidence that they will 
not be able to pursue their individual claims as a       
result of the trial court’s order.  CarMax’s reliance on 
dicta to the contrary in Nelsen v. Legacy Partners 
Residential, Inc. (2012) 207 Cal.App.4th 11154 and 

                                                 
4 Despite what it termed Nelsen’s “default” in failing to show 

that he could not pursue his individual claims, the court of          
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Szetela v. Discover Bank (2002) 97 Cal.App.4th 1094, 
is therefore to no avail.  As we stated recently, grant-
ing a motion to compel arbitration when the arbi-
tration agreement includes a class action waiver 
“was the ‘death knell’ of class litigation through arbi-
tration. . . . Consequently, [appellant] filed a proper         
appeal. [Citations.]”  (Franco v. Athens Disposal Co., 
Inc. (2009) 171 Cal.App.4th 1277, 1288 (Franco ).) 
II.  CarMax did not waive the right to compel 

arbitration. 
The trial court concluded that CarMax had not 

waived its right to compel arbitration, although         
before it moved to compel CarMax had filed two        
successful motions for summary adjudication and ob-
tained “substantial discovery” from the Plaintiffs:  “It 
is true that this all happened, but the key point is 
that it would have appeared pointless and probably 
even a risky strategy . . . for defendants and their 
counsel to challenge the controlling effect of Discover 
Bank [v. Superior Court (2005) 36 Cal.4th 148 (over-
ruled in Concepcion, supra, 563 U.S. ___) (Discover 
Bank)] and Gentry . . . and similar California appel-
late authorities which appeared to prohibit state 
court enforcement of mandatory arbitration clauses 
to require individual arbitration only in the context 

                                                                                                   
appeal concluded it did not need to decide whether Nelsen’s         
appeal was within the death knell doctrine, instead exercising 
its discretion to treat the appeal as a petition for a writ of man-
date to “ensure appellate review of the court’s arbitration order 
in the event there is no future appellate proceeding in which the 
order will be reviewable.”  (Nelsen v. Legacy Partners Residen-
tial, Inc., supra, 207 Cal.App.4th at p. 1123.)  In this case, the 
trial court’s minute order stated:  “This matter is worthy of         
immediate appellate review via writ proceeding under the stan-
dards of C.C.P. section 166.1, and plaintiffs should so advise the 
Court of Appeal.” 
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of wage-and-hour class actions.”5  The trial court also 
stated, without further elaboration:  “Further, and as 
a separate basis to find no waiver, plaintiffs have 
failed to make the required showing of resulting 
prejudice.”  On appeal, CarMax argues that when 
Plaintiffs filed their class actions complaints in 2008, 
the California Supreme Court had held that class        
action waivers were both procedurally and substan-
tively unconscionable and thus unenforceable, first         
in the context of a consumer contract of adhesion       
(Discover Bank, at pp. 162-163), and then in the          
employment context (Gentry, supra, 42 Cal.4th at p. 
463).  CarMax contends that it would therefore have 
been futile to invoke the arbitration agreement, be-
cause under Gentry the arbitration agreement would 
have been unenforceable.6 

Public policy strongly favors arbitration and            
“requires a close judicial scrutiny of waiver claims.”  
(St. Agnes Medical Center v. PacifiCare of California 
(2003) 31 Cal.4th 1187, 1195 (St. Agnes).)  “Although 
a court may deny a petition to compel arbitration on 
the ground of waiver [citation] waivers are not to be 
lightly inferred and the party seeking to establish a 
waiver bears a heavy burden of proof.”  (Ibid.)  “[A]ny 

                                                 
5 We held in Franco that Gentry applies to claims for meal 

and rest periods under the Labor Code, and that such claims 
rested on unwaivable statutory rights.  (Franco, supra, 171 
Cal.App.4th at pp. 1290, 1294.) 

6 CarMax further contends that on April 27, 2011, when the 
Supreme Court decided Concepcion, Gentry was no longer good 
law, and CarMax soon thereafter moved to compel arbitration 
under the new state of affairs.  As we explain below, we dis-
agree that Concepcion overruled Gentry.  Nevertheless, given 
that Gentry subjected class action waivers to close scrutiny 
when Plaintiffs filed their class actions, whether Gentry sur-
vived Concepcion does not control our waiver analysis. 
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doubts concerning the scope of arbitrable issues 
should be resolved in favor of arbitration, whether 
the problem at hand is the construction of the con-
tract language itself or an allegation of waiver, delay, 
or a like defense to arbitrability.”  (Moses H. Cone 
Hospital v. Mercury Constr. Corp. (1983) 460 U.S. 1, 
24-25 [103 S.Ct. 927, 74 L.Ed.2d 765].) 

A written agreement to arbitrate an existing or         
future dispute can be waived if not properly asserted.  
(Code Civ. Proc., § 1281.2, subd. (a).)  To determine 
whether a party has waived its right to arbitration, 
“relevant and properly considered” factors include: 
“ ‘ “(1) whether the party’s actions are inconsistent 
with the right to arbitrate; (2) whether the ‘litigation 
machinery has been substantially invoked’ and the 
parties ‘were well into preparation of a lawsuit’ be-
fore the party notified the opposing party of an intent 
to arbitrate; (3) whether a party either requested          
arbitration enforcement close to the trial date or        
delayed for a long period before seeking a stay;             
(4) whether a defendant seeking arbitration filed a 
counterclaim without asking for a stay of the proceed-
ings; (5) ‘whether important intervening steps [e.g., 
taking advantage of judicial discovery procedures        
not available in arbitration] had taken place’; and         
(6) whether the delay ‘affected, misled, or prejudiced’ 
the opposing party.” ’  [Citation.]”  (St. Agnes, supra, 
31 Cal.4th at p. 1196.)  When, as in this case, “ ‘the 
facts are undisputed and only one inference may         
reasonably be drawn, the issue is one of law and          
the reviewing court is not bound by the trial court’s 
ruling.’  [Citation.]”  (Ibid.)  The essential facts in this 
case are undisputed, and we therefore engage in de 
novo review. 
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Initially, we note that Plaintiffs filed their class 
complaints in April and May of 2008, and roughly                  
a year later in June 2009, the parties stipulated to            
a stay of Plaintiffs’ cases pending the California                
Supreme Court’s 2012 decision in Brinker, supra,          
53 Cal.4th 1004.  That stay was still in effect when 
counsel for CarMax requested arbitration in June 
2011.  For the purpose of our waiver analysis, only 
slightly more than a year passed before CarMax indi-
cated that it intended to move to compel for arbitra-
tion. 

First, CarMax did not take any significant action           
inconsistent with the right to arbitrate.  CarMax          
engaged in more discovery than provided for in the 
arbitration agreement, but as noted above, the agree-
ment also allowed the parties to request additional 
discovery from the arbitrator.  CarMax also success-
fully moved for summary adjudication on two causes 
of action, but as CarMax points out, the arbitration 
agreement provides that a party may “challenge[] 
the legal sufficiency of an asserted claim . . . in a pre-
hearing brief,” and the arbitrator had the power to 
strike a legally deficient claim prior to the arbitra-
tion hearing. 

Second, the litigation machinery has been substan-
tially invoked, with significant discovery and two 
summary adjudication motions, but as noted above, 
those actions were consistent with the terms of the 
arbitration agreement. 

Third, CarMax did not delay for a long period            
before moving to compel arbitration and seeking a 
stay.  During the year after the filing of the com-
plaints and before the parties stipulated to a stay 
pending the decision in Brinker, supra, 53 Cal.4th 
1004, Gentry made a motion to compel a highly risky 
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proposition.  When CarMax filed its motion to compel 
with the stay still in effect, it acted only slightly more 
than a month after Concepcion at least arguably 
overruled Gentry. 

Fourth, CarMax did not file a counterclaim without 
seeking a stay. 

Fifth, as we explained above, CarMax did not take 
any important intervening steps such as engaging          
in judicial discovery not available in arbitration.  The 
arbitration agreement provided a mechanism for        
CarMax to request the somewhat more extensive          
discovery it propounded. 

Sixth, Plaintiffs have made no showing of preju-
dice.  Although Plaintiffs argue that the three years 
between the filing of their complaints and the motion 
to compel impaired their ability to enjoy the benefits 
or efficiencies of arbitration, as we pointed out above, 
fully two of those three years were subject to a stay 
agreed to by Plaintiffs pending the resolution of legal 
questions by the California Supreme Court in Brink-
er, supra, 53 Cal.4th 1004.  The parties actively liti-
gated the cases during the year preceding the stay, 
and Plaintiffs do not argue that any evidence was 
lost.  (See St. Agnes, supra, 31 Cal.4th at p. 1204.) 

Given the strong presumption against waiver, we 
agree with the trial court that no waiver occurred. 
III. The arbitration agreement is not uncon-

scionable. 
Plaintiffs contend that even if CarMax did not 

waive the right to arbitrate, the arbitration agree-
ment is unconscionable.  We agree with the trial 
court that the arbitration agreement as a whole is 
not unconscionable. 
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An agreement to arbitrate is invalid if it is              
both procedurally and substantively unconscionable.  
(Code Civ. Proc., § 1281; Civ. Code, § 1670.5; Armen-
dariz v. Foundation Health Psychcare Services, Inc. 
(2000) 24 Cal.4th 83, 114 (Armendariz).)7  The two 
types of unconscionability need not be present in the 
same degree, and “the more substantively oppressive 
the contract term, the less evidence of procedural un-
conscionability is required to come to the conclusion 
that the term is enforceable, and vice versa.”  (Armen-
dariz, at p. 114.) 

Procedural unconscionability arises in the making 
of the agreement, focusing on “the oppression that 
arises from unequal bargaining power and the sur-
prise to the weaker party that results from hidden 
terms or the lack of informed choice.”  (Ajamian v. 
CantorCO2e, L.P. (2012) 203 Cal.App.4th 771, 795.)  
There is no question here that the arbitration agree-
ment, presented to Plaintiffs for signature on a take-
it-or-leave-it basis as a precondition to applying for 
employment with CarMax, was a standard contract 
of adhesion imposed and drafted by CarMax, the          
party with superior bargaining power.  (Armendariz, 
supra, 24 Cal.4th at p. 113.)  Plaintiffs do not argue, 
however, that they were surprised by hidden terms 
or somehow not informed of the terms of the agree-

                                                 
7 The trial court expressed doubt that Armendariz, supra, 24 

Cal.4th 83, remained valid after Concepcion.  Recently, how-
ever, the California Supreme Court found the FAA applied in a 
construction defect dispute and then analyzed whether the arbi-
tration clause was unconscionable under Armendariz, without 
citation to Concepcion.  (Pinnacle Museum Tower Assn. v. Pin-
nacle Market Development (US), LLC (2012) 55 Cal.4th 223, 
246-250.)  We therefore employ Armendariz to examine whether 
the arbitration agreement as a whole is unconscionable. 
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ment.  There was therefore only some evidence of 
procedural unconscionability. 

Substantive unconscionability focuses on “ ‘ “overly 
harsh” ’ or ‘ “one-sided” ’ results.”  (Armendariz, supra, 
24 Cal.4th at p. 114.)  Plaintiffs argue that the                 
provision allowing CarMax to alter or terminate           
the Arbitration Agreement on December 31 of any 
year by posting notice 30 days in advance at CarMax 
locations is unilateral and renders the agreement 
substantively unconscionable.  Under California law, 
however, even a modification provision not providing 
for advance notice does not render an arbitration 
agreement illusory, because the agreement also con-
tains an implied covenant of good faith and fair deal-
ing.  (Peleg v. Neiman Marcus Group, Inc. (2012) 204 
Cal.App.4th 1425, 1463–1464.) 

Although Plaintiffs do not raise this point, the arbi-
tration agreement also provides:  “[A]ll claims arising 
before alteration or termination shall be subject to 
the [agreement] in effect at the time the Arbitration 
Request Form is received by the Company.”  To the 
extent that this express statement would subject 
claims “arising” before a modification but not submit-
ted to arbitration until after incorporation of that 
modification into the arbitration agreement, the         
covenant of good faith and fair dealing cannot vary 
the plain language.  (Peleg v. Neiman Marcus Group, 
Inc., supra, 204 Cal.App.4th at p. 1465.)8  Neverthe-
less, the arbitration agreement also provides that if 

                                                 
8 Plaintiffs cite Ingle v. Circuit City Stores, Inc. (9th Cir. 

2003) 328 F.3d 1165, overruled on another point in Concepcion, 
which found unconscionable a unilateral modification clause          
in an arbitration agreement.  That case, however, expressly did 
not hold that that clause by itself rendered the agreement un-
enforceable.  (Ingle, at pp. 1179-1180, fn. 23.) 
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any of the arbitration rules “is held to be in conflict 
with a mandatory provision of applicable law, the 
conflicting Rule or Procedure shall be modified auto-
matically to comply with the mandatory provision”          
until the rules can be formally modified to comply 
with the law.  The modification provision therefore 
does not constitute sufficient evidence of substantive 
unconscionability to counterbalance the relatively 
low level of procedural unconscionability. 
IV. Gentry is still good law. 

The trial court concluded that Concepcion rejected 
Gentry to the extent that it subjected a class action 
waiver in an arbitration agreement to special scrutiny 
as a precondition to determining whether to enforce 
the waiver.9 

Discover Bank, supra, 36 Cal.4th 148, which the 
United States Supreme Court overruled in Concep-
cion, supra, 563 U.S. ___, involved a consumer con-
tract of adhesion (a credit cardholder agreement).  
Our Supreme Court concluded that class action arbi-
tration waivers found in such consumer contracts 
may be substantively unconscionable “ ‘inasmuch as 
they may operate effectively as exculpatory contract 
clauses that are contrary to public policy.’ ”  (Discover 
Bank, at p. 161.)  The court explained that when a 
consumer contract of adhesion contains a class arbi-
tration waiver, under circumstances where disputes 

                                                 
9 The California Supreme Court has granted review in a case 

from Division Two of this district which held “the Concepcion 
decision conclusively invalidates the Gentry test.”  (Iskanian v. 
CLS Transportation Los Angeles, LLC (2012) 206 Cal.App.4th 
949, review granted Sept. 6, 2012, S204032.)  The court also            
has granted review in Franco v. Arakelian Enterprises, Inc. 
(2012) 211 Cal.App.4th 314, review granted February 13, 2013, 
S207760, in which we reached the opposite result. 
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likely involve small amounts of damages, and where 
a litigant alleges that the party with the greater          
bargaining power engages in a scheme to deliberately 
cheat individual consumers out of small amounts of 
money, under California law such a waiver is invalid 
as unconscionable.  (Id. at pp. 162-163.) 

The California Supreme Court followed Discover 
Bank with Gentry, supra, 42 Cal.4th 443, in which 
the court held that a class action waiver in an             
arbitration agreement not in a consumer contract, 
but between an employee and his employer, would be 
invalid “under some circumstances [in which] such a 
provision would lead to a de facto waiver and would 
impermissibly interfere with employees’ ability to 
vindicate unwaivable rights and to enforce the over-
time laws.”  (Gentry, at p. 457.)  The court noted that 
individual awards in wage-and-hour cases tended to 
be modest, and employees and their attorneys must 
weigh that anticipated modest recovery (and the 
modest means of the plaintiffs) against the risk of not 
prevailing and incurring substantial attorney fees.  
Further, a current employee who sues his employer 
faces a greater risk of retaliation, individual employ-
ees may not sue because they are unaware that their 
legal rights may be violated, and even where some 
individual claims are larger, class actions may be          
necessary for the effective enforcement of statutory 
policies.  (Id. at pp. 458-462.)  Under those circum-
stances and any others imposing “real world obsta-
cles to the vindication of class members’ rights . . . 
through individual arbitration,” (id. at p. 463) a class 
action waiver has an “exculpatory effect” and violates 
Civil Code section 1668.  (Gentry, at pp. 457, 463.)        
After considering those factors, if the trial court           
concludes that a class action “is likely to be a signifi-
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cantly more effective practical means of vindicating 
the rights of the affected employees than individual 
litigation or arbitration, and finds that the disallow-
ance of the class action will likely lead to a less          
comprehensive enforcement of overtime laws for the 
employees alleged to be affected by the employer’s        
violations, it must invalidate the class arbitration 
waiver to ensure that these employees can ‘vindicate 
[their] unwaivable rights . . . .’ ”  (Gentry, supra, 42 
Cal.4th at p. 463.)  If no other provision in the arbi-
tration agreement is unenforceable, the court should 
invalidate the waiver and send the case to arbitra-
tion as a class action, or have the class action heard 
in court if the parties so stipulate.  (Id. at p. 466.) 

Gentry established that an arbitration agreement 
between an employer and an employee required a         
different analysis than Discover Bank’s rule of          
substantive unconscionability for consumer contracts 
of adhesion.  The Discover Bank rule is “a legal deter-
mination subject to de novo review,” while Gentry “is 
based on whether a class . . . action . . . is a signifi-
cantly more effective practical means of vindicating 
unwaivable statutory rights, which is a discretionary 
determination subject to abuse of discretion review.” 
(Arguelles-Romero v. Superior Court (2010) 184 
Cal.App.4th 825, 841.) 

Presented with a class-action waiver in a consumer 
contract of adhesion, the court in Concepcion over-
ruled what it called Discover Bank’s conclusion that 
“most collective-arbitration waivers in consumer         
contracts [are] unconscionable,” noting “the times in 
which consumer contract were anything other than 
adhesive are long past.”  (Concepcion, supra, 131 S.Ct. 
at pp. 1746, 1750.)  The court did not have before it, 
as we do in this case, an employment agreement, 
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which the Gentry analysis examines not for un-
conscionability, but rather for whether, under the          
circumstances in the particular case, “a class . . . is 
likely to be a significantly more effective practical 
means of vindicating the rights of the affected            
employees than individual litigation or arbitration.”  
(Gentry, supra, 42 Cal.4th at p. 463.)  A class action 
waiver in such an agreement will be unenforceable if 
the trial court “finds that the disallowance of the 
class action will likely lead to a less comprehensive 
enforcement of [wage and hour] laws for the employ-
ees alleged to be affected by the employer’s viola-
tions.”  (Ibid.)  The Supreme Court did not address a 
situation in which an employee’s unwaivable statu-
tory rights were involved, and therefore Concepcion 
does not preclude our application of a Gentry analy-
sis. 

The trial court in this case, however, did not            
address the Gentry factors.  Because Gentry is still 
good law, the question on CarMax’s motion to compel 
is whether the circumstances of Plaintiffs’ class           
action establish that class litigation is likely to be        
significantly more effective as a practical means of       
vindicating the rights of members of the putative 
class, whether in individual litigation or arbitration.  
(See Gentry, supra, 42 Cal.4th at p. 463.) 

The Gentry analysis is fact intensive.  In the            
opposition to CarMax’s motion to compel, Plaintiffs       
requested additional discovery to establish a com-
plete factual record as to the Gentry factors described 
above.  The trial court held, however, that Gentry did 
not survive Concepcion, and so the court did not          
address the Gentry factors or Plaintiffs’ discovery        
request.  We therefore remand the matter for further 
proceedings, so that the trial court may determine 
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what additional factual and legal inquiries are neces-
sary to determine whether after applying Gentry the 
motion to compel should be granted or denied.  (See 
Wagner Construction Co. v. Pacific Mechanical Corp. 
(2007) 41 Cal.4th 19, 31.)10 
V.  The NLRA does not bar enforcement of the 

arbitration agreement. 
The National Labor Relations Board (NLRB)           

concluded in D.R. Horton, Inc. (2012) 357 NLRB          
No. 184, that requiring an employee to waive class         
treatment of grievances violated an employee’s rights 
under the NLRA.  Under the FAA, however, a federal 
statute does not override an arbitration agreement 
unless congressional intent is clear from the statute’s 
language or legislative history.  (CompuCredit Corp. 
v. Greenwood (2012) 565 U.S. ___ [181 L.Ed.2d 586, 
132 S.Ct. 665, 669].)  The NLRA’s provision that an 
employee may engage in “concerted activities for the 
purpose of collective bargaining or other mutual aid 
or protection” (29 U.S.C. § 157) does not show a clear 
congressional command to override the FAA, and 
D.R. Horton, Inc. did not identify any such command 
in the NLRA.  (Nelsen v. Legacy Partners Residential, 
Inc., supra, 207 Cal.App.4th at pp. 1133-1135.)  We 
decline to follow the NLRB’s decision. 

DISPOSITION 
The trial court’s order granting CarMax’s motion        

to compel arbitration is reversed.  The matter is          
remanded for a determination whether the factors in 
Gentry v. Superior Court (2007) 42 Cal.4th 443 exist 

                                                 
10 If Fowler can demonstrate that CarMax has violated a        

substantive provision of the Labor Code, his PAGA claims will 
allow recovery of additional remedies.  (See Arias v. Superior 
Court (2009) 46 Cal.4th 969, 981, 987.) 
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so as to allow John Wade Fowler to proceed in court 
with the class action.  Each side is to bear its costs on 
appeal. 

NOT TO BE PUBLISHED.  
 

JOHNSON, J. 
We concur: 

MALLANO, P.J. 
CHANEY, J. 
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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF LOS ANGELES  
__________ 

 
Case No. BC388340 

(consolidated w/ BC391477 and BC391478) 
 

JOHN WADE FOWLER, ON BEHALF OF HIMSELF 
AND ALL OTHERS SIMILARLY SITUATED, 

Plaintiff, 
v. 
 

CARMAX, INC., ET AL., 
Defendants. 
 

And Consolidated Actions 
__________ 

 
[Filed Nov. 21, 2011] 

__________ 
 
ORDER GRANTING DEFENDANTS’ MOTION 
TO COMPEL ARBITRATION OF ALL CLAIMS 

ON AN INDIVIDUAL BASIS 

 

I. INTRODUCTION 
A.  Question Presented:  

Should defendant/employers’ motion to vacate stay 
and to compel action into arbitration upon a separate 
and individual basis be granted? 
B.  Holding:  

The motion is granted in full based primarily on 
the holding and reasoning of AT&T Mobility LLC v. 
Concepcion (April 27, 2011) 131 S.Ct. 1740, and 



 23a

based also on two more recent summary orders of the 
United States Supreme Court reflecting its clear         
unwillingness to let stand state appellate decisions 
which are hostile to compulsory arbitration. 

Concepcion expressly overruled Discover Bank v. 
Superior Court (2005) 36 Cal.4th 148 (Moreno, J), 
and the inescapable reasoning of Concepcion appears 
to have impliedly overruled similar appellate cases 
from the California state court system which share 
the reasoning of Discover Bank insofar as they limit 
or prevent enforcement of mandatory arbitration 
clauses based on the perceived ineffectiveness of          
arbitration as a process to afford adequate relief to 
both the named plaintiff and putative class members. 

The United States Supreme Court’s recent ruling 
in Sonic-Calabasas A, Inc. v. Moreno (Oct. 31, 2011), 
131 S.Ct. ____, No. 10-1450, 2011 U.S. Lexis 7728, 
2011 WL 2148616, summarily granted the petition 
for certiorari, vacated the decision below, and            
remanded (commonly known as a “GVR” for grant/       
vacate/remand1) the most recent California Supreme 
Court case refusing to enforce arbitration of an           
employment-related claim:  Sonic-Calabasas A, Inc.       

                                                 
1 As noted by the United States Supreme Court in Wellons v. 

Hall (2010) 130 S.Ct. 727, 731, a GVR is considered appropriate 
in the following circumstances: 

[T]he standard for an order granting certiorari, vacating 
the judgment below, and remanding the case (GVR)           
remains as it always has been:  A GVR is appropriate when 
“intervening developments . . . reveal a reasonable proba-
bility that the decision below rests upon a premise that the 
lower court would reject if given the opportunity for further 
consideration, and where it appears that such a redetermi-
nation may determine the ultimate outcome” of the matter. 

Accord, E. Gressman, SUPREME COURT PRACTICE (9th ed.) at 
348-49. 
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v. Moreno (Feb. 24, 2011) 51 Cal.4th 659 (Moreno, J).  
The question presented there was whether or not a 
worker could be forced to take his individual wage 
claim into compulsory private arbitration as opposed 
to using a state-law created process commonly known 
as a “Berman hearing” under Labor Code § 98 et seq. 

The United States Supreme Court has issued yet 
another GVR ruling since Sonic-Calabasas directing 
the Florida state courts to reconsider their refusal to 
compel arbitration of at least certain claims – even if 
combined with claims not subject to arbitration –         
because the FAA “requires courts to ‘compel arbitra-
tion of pendent arbitrable claims when one of the 
parties files a motion to compel, even where the           
result would be the possibly inefficient maintenance 
of separate proceedings in different forums.’ ”  KPMG 
LLP v. Cocchi (Nov. 7, 2011) 131 S.Ct. ____, No. 10-
1521, 2011 U.S. Lexis 7924, 2011 WL 5299457, quot-
ing Dean Witter Reynolds Inc. v. Byrd (1985) 470 
U.S. 213, 217. 

These actions by a unanimous United States           
Supreme Court raise serious questions as to the          
continued validity of cases such as Sonic-Calabasas, 
Gentry v. Superior Court (2007) 42 Cal.4th 443, and 
Armendariz v. Foundation Health Psychcare Services, 
Inc. (2000) 24 Cal.4th 83, to the extent that they sub-
ject petitions to compel arbitration to special scrutiny 
as to the perceived adequacy of such arbitration or 
deny arbitration of state-law claims in the belief that 
state law can prohibit arbitration of state-law claims. 

The Supreme Court’s summary action in Sonic-
Calabasas and KPMG LLP necessarily also casts         
serious doubt upon the correctness of the recent deci-
sion in Brown v. Ralphs Grocery Co. (July 12, 2011) 
197 Cal.App.4th 489, rev. denied (Oct. 19, 2011)          
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under the Federal Arbitration Act in light of Concep-
cion.  While this Court, like all trial courts, is duty 
bound to follow state appellate precedent (Auto           
Equity Sales Inc. v. Superior Court (1962) 57 Cal.2d 
450), even on questions of federal law, “when there is 
‘[n]o contrary United States Supreme Court decision’ 
on the issue” (Brown, supra, 197 Cal.App.4th at 498, 
quoting People v. Landry (1996) 49 Cal.App.4th 785, 
791), the post-Brown summary rulings by the United 
States Supreme Court do appear to constitute such       
a “contrary United States Supreme Court decision       
on this issue.”  Brown cited People v. Landry and         
Arguelles-Romero v. Superior Court (2010) 184 
Cal.App.4th 825, 836, for the proposition that Gentry 
was distinguishable from Discover Bank and thus 
still good law since it was not expressly overruled in 
Concepcion (which is certainly true), but there was 
no reason for the United States Supreme Court to 
summarily vacate Sonic-Calabasas if Concepcion          
deserved such a narrow reading.2  It also must be 
noted that Brown was decided at a time when Sonic-
Calabasas was good law, continuing a long line of 
California Supreme Court cases setting forth multi-
ple limits on compulsory arbitration.  The Brown          
majority might well have reached a different result if 
they had reason to doubt Sonic-Calabasas remained 
good law.  Under all these peculiar circumstances 
this Court declines to follow Brown. 

This Court is not relying upon the logic of the           
dissent of Justice Anthony Kline in Morrow v. Hood 
Communications, Inc. (1997) 59 Cal.App.4th 924, 
926-31, and authorities cited therein that in “rare          

                                                 
2 The period for filing petitions for certiorari to the United 

States Supreme Court in Brown will not expire until January 
17, 2012, at the earliest. 
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instances” an inferior court “can properly refuse to        
acquiesce in the precedent established by a court of 
superior jurisdiction” “as a matter of conscience.”  If 
Brown remains good law, then, in the alternative, 
the current motion should be granted with the non-
arbitrable PAGA claim stayed pending completion          
of the arbitration (as contemplated by KPMG LLP,         
supra).  This Court in the exercise of its discretion as 
directed by Brown (197 Cal.App.4th at 504) would 
not find that such a clause, standing alone, voids the 
effectiveness of the balance of the arbitration agree-
ment, including its class waiver provision.3 

Further, and as shown by the tentative ruling            
of this Court in the otherwise unrelated case Allen v. 
99 Cents Only Stores, BC457737, where a somewhat 
similar petition to compel individual arbitration is 
before this Court today based on notably different 
contract language, not all adhesion contracts lead to 
an effective waiver of the right to litigate on a class 
basis.  The outcomes of such cases depend upon the 
actual contract (typically an adhesion contract) made 
by the parties. 
C.  Important Dates:  
May 17, 2006:  Plaintiff Wahid Areso (a) signs writ-
ten Employment Application Summary with defend-
ant CarMax, (b) checks box above his signature stat-
                                                 

3 Because Concepcion is such a new decision and its ultimate 
impact on arbitration jurisprudence is far from clear, this Court 
does not believe that the proper path in this context is to              
emulate Judge Richard Posner’s approach in Khan v. State Oil 
Co. (7th Cir. 1996) 93 F.3d 1358, where he followed a 28-year 
old Supreme Court precedent even as he called for its reversal.  
The question here is the correct interpretation and application 
of a quite new Supreme Court precedent at a time when its full 
implications continue to unfold in the context of Supreme Court 
action subsequent to the state appellate precedent. 
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ing “I do agree with the terms outlined above” (which 
includes Question “Do you agree to the CarMax Dis-
pute Resolution Agreement” set forth higher on same 
page 3 with signature) and (c) initials page 4 of 6 
therein and signs page 5 of 6 therein, which together 
set forth the CARMAX DISPUTE RESOLUTION 
AGREEMENT. 
August 5, 2006:  Plaintiff John Fowler signs the          
employer’s same standard forms as did plaintiff 
Areso in same fashion, with two full signatures, a 
check in the box “I do agree,” and initials on the first 
of the two pages of the CARMAX DISPUTE RESO-
LUTION AGREEMENT. 
April 8, 2008:  Plaintiffs file this action.  Various        
issues not relevant to this motion are decided there-
after. 
June 16, 2009:  This Court stays this case as to           
remaining issues to await guidance from California 
Supreme Court in Brinker v. Superior Court No. 
S166350. 
Feb. 24, 2011:  California Supreme Court decides 
Sonic-Calabasas. 
April 27, 2011:  United States Supreme Court           
decides Concepcion. 
June 2, 2011:  Defense counsel asks plaintiffs’ coun-
sel herein to stipulate to individual arbitration. 
June 17, 2011:  Defendants file this motion. 
July 12, 2011:  California Court of Appeal, 2d DCA, 
Div. 5, decides Brown v. Ralphs Grocery Co. 
July 19, 2011:  This motion is argued to the Court.  
Matter to be submitted on receipt of additional briefs 
due August 1 and August 12, 2011. 
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August 12, 2011:  Requested final supplemental 
brief submitted by plaintiffs and matter deemed 
submitted. 
August 16 & 26 and October 20 & 26, 2011:           
Parties herein submit unsolicited supplemental cita-
tions of authorities. 
October 19, 2011:  California Supreme Court denies 
review in Brown v. Ralphs Grocery Co. 
October 31, 2011:  United States Supreme Court 
summarily vacates California Supreme Court’s deci-
sion in Sonic-Calabasas and remands cases to that 
court “for further consideration in light of AT&T          
Mobility LLC v. Concepcion, 563 U.S. ___ (2011).” 
November 7, 2011:  United States Supreme Court 
summarily vacates Florida decision refusing to com-
pel arbitration.  KPMG LLP v. Cocchi. 
D.  Relevant Parties:  

Moving parties are the two remaining defendants 
CarMax Auto Superstores California, LLA and Car-
Max Auto Superstores West Coast, Inc.  By Stipula-
tion And Order filed June 24, 2008, defendant Car-
Max, Inc, was dismissed without prejudice pursuant 
to a tolling agreement. 

Although this case (including consolidated cases 
BC391477 and BC391478) started with five plain-
tiffs, three of the five are no longer at issue, leaving 
only Wahid Areso and John W. Fowler with open 
claims in this court.  Both were employed as Sales 
Associates, i.e. car sales personnel.   

Co-plaintiff Leena Areso (also a Sales Associate) 
took an appeal from this Court’s ruling on summary 
adjudication on May 5, 2009, that she and co-plaintiff 
Wahid Areso were not entitled to overtime because 
each was a commissioned sales employee.  (Wahid 
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Areso still has other, unresolved claims pending            
in this case, and for such reason he did not join          
that appeal.)  That summary adjudication ruling was 
recently affirmed in Areso v. CarMax, Inc. (May 20, 
2011) 195 Cal.App.4th 996, rev. denied (Aug. 31, 
2011), and Leena Areso has no claims left in this 
Court. 

Plaintiff Ricardo Fernandez voluntarily dismissed 
his claim on November 18, 2008, leaving his co-
plaintiffs to pursue the class claim at that time.  Co-
plaintiff Justin Weaver (who was a Sales Manager) 
voluntarily dismissed his class claim on May 12, 
2009, because (quoting his counsel’s declaration at 
the time):  “After further review of this case and          
discovery, it appears that a class of sales managers 
would not be certified.” 
E.  Contract Terms At Issue:  

Both plaintiff Wahid Areso and plaintiff John 
Fowler signed, initialed, and checked a box on iden-
tical form agreements made with CarMax.  The           
employer is generally referred to simply as CarMax 
in such documents, but on two occasions reference         
is made more particularly to “CarMax Auto Super-
stores, Inc.” 

As noted above in the timeline, on the primary 
signing page of the Employment Application Sum-
mary, each of these plaintiffs answered the question 
“Do you agree to the CarMax Dispute Resolution 
Agreement?” by entering YES in the template; they 
also signed their full signature and separately added 
a manual check mark in the box “I do agree with the 
terms outlined above.” 

Of greatest relevance is the actual, two-page            
Dispute Resolution Agreement itself, which was          
separately signed and initialed by each plaintiff.  It is 
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undisputed that it was signed by each plaintiff and 
reads in full as follows: 

CARMAX DISPUTE RESOLUTION AGREEMENT 
I recognize that differences may arise between       
CarMax and me during my application for employ-
ment with CarMax.  I recognize that it is in the           
interest of both CarMax and me that disputes be         
resolved in a manner that is fair, private, expeditious, 
economical, final, and less burdensome or adversarial 
than court litigation.  CarMax has an effective Open 
Door Policy, and I will try to take advantage of it 
where feasible.  I understand, however, that not all 
issues can be resolved using the Open Door Policy. 
Except as set forth below, both CarMax and I agree 
to settle any and all previously unasserted claims, 
disputes, or controversies arising out of relating to 
my application or candidacy for employment and           
employment and/or cessation of employment with 
CarMax, exclusively by final and binding arbitration 
before a neutral Arbitrator.  By way of example only, 
such claims include claims under federal, state and 
local statutory or common law, such as the Age            
Discrimination in Employment Act, Title VII of the 
Civil Rights Act of 1964, as amended, including the 
amendments of the Civil Rights Act of 1991, the         
Americans with Disabilities Act, the Family Medical 
Leave Act, and the law of contract and law of tort. 
I understand that if I do file a lawsuit regarding a 
dispute arising out of relating to my application or 
candidacy for employment, employment, or cessation 
of employment, CarMax may use this Agreement in 
support of its request to the court to dismiss the law-
suit and require me instead to use arbitration. 
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I understand that I still may exercise my rights            
under the National Labor Relations Act and file         
charges with the Equal Employment Opportunity 
Commission or similar federal, state, or local agency, 
but that upon receipt of a right-to-sue letter or           
similar administrative determination, I shall arbi-
trate any claim that I may have against CarMax.  I 
agree that if I commence an arbitration, it will be 
conducted in accordance with the CarMax Dispute 
Resolution Rules and Procedures. 
I understand that neither this Agreement nor the 
Dispute Resolution Rules and Procedures form a            
contract of employment between CarMax and me.           
I further understand that my consent to this          
Agreement in no way guarantees that CarMax will        
offer me employment.  If CarMax does offer me         
employment and I become employed at CarMax, this 
Agreement in no way alters the “at-will” status of          
my employment.  I understand that my employment, 
compensation, and terms and conditions of employ-
ment can be altered or terminated, with or without 
notice, at any time, at the option of either CarMax          
or myself.  I understand that no store manager or      
representative of CarMax, other than an Officer of 
CarMax at the level of Vice President or above, has 
authority to enter into any agreement for employ-
ment for any specific duration, to make any agree-
ment contrary to the foregoing, or to alter the Car-
Max Dispute Resolution Rules and Procedures. 

/s/ W. Areso  
    Applicant’s Initials 
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[start of page 2 of 2-page agreement] 
 
The Dispute Resolution Agreement and the          
Dispute Resolution Rules and Procedures          
affect your legal rights.  By consenting to this 
Agreement, you acknowledge receipt of the 
Dispute Resolution Rules and Procedures.  You 
may wish to seek legal advice before consent-
ing to this Dispute Resolution Agreement. 
[bold in original] 
I have read this Agreement and understand that I 
should read the Dispute Resolution Rules and Proce-
dures prior to accepting an offer of employment with 
CarMax. 
I understand that I may withdraw consent to this 
Agreement within three (3) days from the date              
on which I consent by notifying the Background 
Screening Department in writing (including my           
Social Security Number and the address of the place 
at which I applied for employment) that I am with-
drawing my application for employment at CarMax.  
The address for the Background Screening Depart-
ment is:  [omitted for brevity]  
I understand that by so notifying the Background 
Screening Department in writing, I will not be bound 
to this Agreement and that I no longer will be eligible 
for employment at CarMax.  I recognize that if I          
consent to this Agreement and do not withdraw          
within three days of consenting I will be required to 
arbitrate, as explained above, employment-related 
claims which I may have against CarMax, whether 
or not I become employed by CarMax. 
This Agreement will be enforceable throughout the 
application process, my employment, and thereafter 
with respect to any such claims arising from or relat-
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ing to my application or candidacy for employment, 
employment or cessation of employment with Car-
Max.  We then must arbitrate all such employment-
related claims, and we may not file a lawsuit in 
court. 

AGREED: 
/s/ W. Areso   5-17-06 
Signature   Date 
 
[# omitted for privacy reasons] 
Social Security Number 
 
CarMax agrees to consider this Employment Applica-
tion and to follow this Dispute Resolution Agreement 
and the Dispute Resolution Rules and Procedures in 
connection with the Associate who is completing this 
application. 
 
Scott A. Rivas 
Vice President, Human Resources  
CarMax Auto Superstores, Inc. 
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The CarMax Dispute Resolution Rules and Proce-
dures, incorporated by reference by the contract 
quoted above, are before the Court as Exhibit 3 to 
Defendants’ Compendium Of Evidence.  They provide 
in Rule 9(f ): 

f.  CONSOLIDATION  
i.  CLAIMS 
CarMax and the Associate are required to bring 
all existing claims subject to arbitration in one 
arbitration proceeding.  Any such claims not 
brought in one arbitration shall be waived and 
precluded.  The Arbitrator shall have the power to 
hear as many claims as an Associate and CarMax 
may have against each other consistent with 
Rule 2 of these Dispute Resolution Rules and 
Procedures.  The Arbitrator may hear additional 
claims that were not mentioned in the Arbitra-
tion Request Form, provided the party adding 
claims notifies the other Party at least thirty (30) 
calendar days prior to a scheduled arbitration, 
the additional claims are timely as of the date on 
which they are added, and the Party is not preju-
diced in its defense by such addition. 
ii.  PARTIES 
The Arbitrator shall not consolidate claims of dif-
ferent Associates into one proceeding, nor shall 
the Arbitrator have the power to hear an arbitra-
tion as a class action (a class action involves            
an arbitration or lawsuit where representative 
members of a large group who claim to share a 
common interest seek collective relief ). 
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II.  LEGAL ANALYSIS 
A. The Federal Arbitration Act Applies To       

These Parties And These Claims. 
The Federal Arbitration Act (“FAA”) applies to pro-

ceedings in state court.  Preston v. Ferrer (2008) 552 
U.S. 346, 353.  The limited exception in the FAA to 
certain workers personally involved in the physical 
aspects of interstate and international transportation 
of cargo (9 U.S.C. § 1, i.e. to “contracts of employment 
of seamen, railroad employees, or any other class of 
workers engaged in foreign or interstate commerce”) 
does not apply to the two CarMax sales employees          
at issue here, and plaintiffs and their counsel do             
not even attempt to make any such argument.  That 
Justice Clarence Thomas dissented in cases holding 
the FAA applicable to state court proceedings (see, 
e.g. Preston, supra, 552 U.S. at 363) does not under-
cut the fact that he joined the majority opinion in 
Concepcion vacating the ruling below, and his own 
concurrence depended in no way on the fact that that 
case had progressed through the federal system.  It is 
the reasoning of the majority in Concepcion which 
must be honored as a matter of stare decisis – not 
some attempt to predict votes in hypothetical future 
United States Supreme Court cases – which controls 
lower courts thereafter.  Further, a review of Justice 
Thomas’ own separate concurrence shows that he          
expressly agrees with the core reasoning of Justice 
Scalia’s majority opinion:  “Contract defenses un-
related to the making of the agreement – such as 
public policy – could not be the basis for declining to 
enforce an arbitration clause.”  131 S.Ct. at 1755.4 

                                                 
4 Justice Thomas further elaborated the same point as            

follows: 
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B. The Motion Is Not Untimely.  CarMax Has 
Not Waived Its Contract Rights.  

Plaintiffs’ first challenge to the motion is the con-
tention that by waiting three years defendants have 
waived their contract right, citing St. Agnes Medical 
Center v. PacifiCare of California (2003) 31 Cal.4th 
1187, Zamora v. Lehman (2010) 186 Cal.App.4th 1, 
Adolph v. Coastal Auto Sales, Inc. (2010) 184 
Cal.App.4th 1443, and similar cases.  Plaintiffs point 
to the fact that during this period an important legal 
question was litigated (e.g. the defense motion for 
summary adjudication which led to the appeal of the 
judgment adverse to Leena Areso on the overtime 
claim), and substantial discovery was obtained from 
all plaintiffs, including the two now relevant here.  It 
is true that this all happened, but the key point is 
that it would have appeared pointless and probably 
even a risky strategy under C.C.P. § 128.7(c) for          
defendants and their counsel to challenge the con-
trolling effect of Discover Bank, supra, and Gentry, 
supra, and similar California appellate authorities 
which appeared to prohibit state court enforcement 
of mandatory arbitration clauses to require individual 
arbitration only in the context of wage-and-hour class 
actions.  While this employer might theoretically have 
                                                                                                   

The Court’s analysis and conclusion [in the California          
Supreme Court] that the arbitration agreement was excul-
patory reveals that the Discover Bank rule does not con-
cern the making of the arbitration agreement.  Exculpatory 
contracts are a paradigmatic example of contracts that will 
not be enforced because of public policy.  * * * [¶]  Accord-
ingly, the Discover Bank rule is not a “groun[d] . . . for the 
revocation of any contact” as I would read § 2 of the FAA in 
light of § 4.  Under this reading, the FAA dictates that the 
arbitration agreement here be enforced and the Discover 
Bank rule is pre-empted. 

131 S.Ct. at 1756. 
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tried to subject itself to binding arbitration of a class 
claim by moving to compel, even though its arbitra-
tion agreement did not authorize arbitration of class 
claims, it is entirely understandable why it would not 
want to do so.  See extended discussion of problems 
with arbitration of class claims in Concepcion, supra, 
131 S. Ct. at 1750-52. 

Only when the United States Supreme Court spoke 
with clarity in Concepcion as to the incorrect result 
and reasoning of Discover Bank (and by implication 
the logic of Discover Bank’s antecedents and proge-
ny), did there exist a reasonable basis to bring this 
motion.  There was no waiver under these circum-
stances.  Letizia v. Prudential Bache Securities, Inc. 
(9th Cir. 1986) 802 F.2d 1185, 1187 (no waiver where 
no prior right to arbitrate), Fisher v. A.G. Becker (9th 
Cir. 1986) 791 F.2d 691, 694. 

Further, and as a separate basis to find no waiver, 
plaintiffs have failed to make the required showing of 
resulting prejudice.  St. Agnes Medical Center, supra, 
31 Cal.4th at 1203.   

The Court is not persuaded by plaintiffs’ citation         
at the final oral argument on November 17, 2011, to 
Roberts v. El Cajon Motors, Inc. (Nov. 8, 2011) ___ 
Cal.App.4th ___, 2011 Cal.App.LEXIS 1399.  The 
waiver analysis there turned on a party which had 
appeared in August 2009 but then waited until Jan-
uary 2010 to move to compel arbitration, over a year 
BEFORE the Concepcion decision issued, effectively 
changing the pre-existing jurisprudence set forth in 
lower court decisions.  While defendant CarMax was 
in litigation before this Court for much more than 
five months before it made the current motion, its 
assertion that it was not waiving an unknown right 
(to compel individual-only arbitration) rings true as 
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compared to any hindsight effort by El Cajon Motors 
to justify its delay based on clairvoyance of future 
events.  During the delay period, El Cajon Motors 
was engaging in efforts to “pick off” individual class 
members with side-deal settlements, an activity 
which the Court of Appeal found to prejudice the 
plaintiff in such case.  Id. at 29-31: 

Far from being “outside,” much less “completely 
outside” the litigation system, El Cajon’s settle-
ments with putative class members clearly are a 
direct result of this lawsuit. 

For this separate and independent reason, we 
conclude there is sufficient evidence in the record 
to support the findings that El Cajon acted in-
consistently with an intent to arbitrate and that 
its conduct prejudiced Roberts and her case by, 
among other things, reducing the size of the         
putative class.  [Italics in original.] 
There is no comparable “pick off” activity which         

occurred in this case according to the record before 
this Court.  Finally, note also that the trial court in 
El Cajon had found the entire arbitration contract 
unconscionable, making the waiver argument an       
alternative basis for the same conclusion.  By relying 
solely on the lower court’s waiver holding, the appel-
late court was able to avoid addressing the reach of 
Concepcion.  Id. at 21 n. 7. 
C. Plaintiffs’ Continuing Reliance On Gentry 

As An Independent Basis For Rejecting        
Arbitration Separate And Apart From.          
Reliance On Discover Bank Is Misplaced.  

This Court, based on its role as the trial court in 
Arguelles-Romero v. Superior Court (2010) 184 
Cal.App.4th 825, 836, is quite familiar with the           
conceptual difference between the requirements of 
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Discover Bank and the similar but not identical          
requirements of Gentry, both of which created case-
law preconditions based on state law principles 
which had to be met by the party seeking individual 
arbitration of a purported class representative’s 
claim.  The nominal question presented in both cases 
was whether or not an express class action waiver 
should be nullified, presumably leading to court-
ordered arbitration on a class-wide basis if the party 
seeking arbitration wished to press forward for such 
a non-judicial alternative.  In practical terms the 
question was really whether or not a class claim 
would proceed in state court (which the proponent of 
arbitration would likely accept as a less-bad alterna-
tive as compared to class arbitration) or, in the alter-
native, an individual putative class representative 
would find himself or herself compelled to pursue an 
individual claim in arbitration over his or her objec-
tion.  The Discover Bank and Gentry opinions were 
explicit that this was the anticipated Hobson’s choice 
for the party which thought it had contracted for         
individual arbitration: 

It may be the case that arbitration becomes a 
less desirable forum from Discover Bank’s view-
point if the arbitration must be conducted in                     
a classwide manner.  But the fact that a court’s 
refusal to enforce an unconscionable term of an 
arbitration agreement makes that agreement 
less desirable to the party imposing the term 
does not argue in favor of its enforcement.8 

8 We note both parties agree that, in the event 
a classwide arbitration is compelled, Discover 
Bank may waive the arbitration agreement and 
have the matter brought in court. 

Discover Bank, 36 Cal.4th at 173. 
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If the trial court invalidates the waiver on public 
policy grounds, then the parties may proceed            
to class arbitration or, if the parties wish, have 
the matter brought in court (see Discover Bank, 
supra, 36 Cal.4th at p. 173, fn. 8), unless the trial 
court invalidates the arbitration agreement al-
together for reasons discussed in the next part of 
this opinion. 

Gentry, 42 Cal.4th at 466. 
Discover Bank arose in the consumer context, was 

analyzed purely in terms of “unconscionability,” and 
relied primarily for its reasoning and outcome on the 
small size of the putative class members’ claims, 
which might escape adjudication if such a motion for 
individual claim arbitration was granted.  The later 
decision in Gentry extended the policy concerns of 
Discover Bank regarding the likely loss of the chance 
to litigate claims on a class basis to employment-
related claims.  In Gentry the concern for protection 
of the right to litigate on a class basis was extended 
to protect a putative class of current and former em-
ployees regardless of whether or not the individual 
claim was as small as the consumer claim in Discover 
Bank, due to fear that many employees (particularly 
incumbent employees) would fear retaliation if they 
pursued their individual rights.  In Gentry the Court 
relied both on unconscionability analysis (following 
directly in the footsteps of its own opinion in Discover 
Bank) and on a separately stated balancing analysis 
of whether or not use of arbitration on a non-class         
basis would undercut the effective enforcement of         
absent class members’ non-waivable rights under a 
state statute, relying on Armendariz, supra. Gentry’s 
key holding in this regard was stated as follows: 
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[W]hen it is alleged that an employer has              
systematically denied proper overtime pay to a 
class of employees and a class action is requested 
notwithstanding an arbitration agreement that 
contains a class arbitration waiver, the trial 
court must consider the factors discussed above:  
the modest site of the potential individual recov-
ery, the potential for retaliation against members 
of the class, the fact that absent members of            
the class may be ill informed about their rights, 
and other real world obstacles to the vindication 
of class members’ right to overtime pay through 
individual arbitration.  If it concludes, based on 
these factors, that a class arbitration is likely to 
be a significantly more effective practical means 
of vindicating the rights of the affected employees 
than individual litigation or arbitration, and finds 
that the disallowance of the class action will likely 
lead to a less comprehensive enforcement of over-
time laws for the employees alleged to be affected 
by the employer’s violations, it must invalidate 
the class arbitration waiver to ensure that these 
employees can “vindicate [their] unwaivable rights 
in an arbitration forum.” 

Gentry, supra, 42 Cal.4th at 463.  The stated test          
on remand was for the court below to determine 
“whether, in this particular case, class arbitration 
would be a significantly more effective means than 
individual arbitration actions of vindicating the right 
to overtime pay of the group of employees whose 
rights to such pay have been allegedly violated by 
[the defendant].”  Id. at 463. 

What is common to both Discover Bank and Gentry 
is the reliance on the premise that the court can and 
should attempt to rate the likely effectiveness of an 
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arbitration process according to its agreed terms to 
accomplish the state-law policy objectives deemed 
important to the court, e.g. the enforcement of non-
waivable state statutory rights, before the court will 
give effect to the contract previously made by the 
parties.  It is this core premise which flies in the face 
of the majority’s reasoning in Concepcion that: 

We have described this provision [§ 2 of FAA] 
as reflecting both a “liberal federal policy favor-
ing arbitration,” [cite], and the “fundamental 
principle that arbitration is a matter of contract,” 
[cite].  In line with these principles, courts must 
place arbitration agreements on an equal footing 
with other contracts, Buckeye Check Cashing Inc. 
v. Cardegna, 546 U.S. 440 (2006), and enforce them 
according to their terms, [citations omitted]. 

The final phrase of § 2, however, permits arbi-
tration agreements to be declared unenforceable 
“upon such grounds as exist at law or in equity 
for the revocation of any contract.”  This saving 
clause permits agreements to arbitrate to 
be invalidated by “generally applicable           
contract defenses, such as fraud, duress, or 
unconscionability,” but not by defenses that 
apply only to arbitration or that derive 
their meaning from the fact that an agree-
ment to arbitrate is at issue.  Doctor’s Associ-
ates, Inc. v. Casarotto, 517 U.S. 681, 687 (1996). 

131 S.Ct. at 1745 (emphasis added). 
The majority opinion did not just cite to Discover 

Bank as the one and only problematic California 
case.  Justice Scalia cited favorably two law review 
articles for the proposition: 

[T]he judicial hostility towards arbitration that 
prompted the FAA had manifested itself in “great 
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variety” of “devices and formulas” declaring arbi-
tration against public policy.  [cite]  And although 
these statistics are not definitive, it is worth not-
ing that California’s courts have been more likely 
to hold contracts to arbitrate unconscionable 
than other contracts:  Broome, An Unconscion-
able Applicable of the Unconscionability Doctrine:  
How the California Courts are Circumventing the 
Federal Arbitration Act, 3 HASTINGS BUS. L.J. 39, 
54, 66 (2006); Randall, Judicial Attitudes Toward 
Arbitration and the Resurgence of Unconscion-
ability, 52 BUFFALO L.REV. 185, 186-187 (2004). 

131 S.Ct. at 1747.  The opinion also cited a litany of 
California cases which it noted had refused to enforce 
arbitration on the grounds on unconscionability:         
Cohen v. DirecTV, Inc. (2006) 142 Cal.App.4th 1442, 
1451-53; Klussman v. Cross Country Bank (2005) 134 
Cal.App.4th 1283, 1297; and Aral v. EarthLink, Inc. 
(2005) 134 Cal.App.4th 544, 556-57. 

The unavoidable conclusion is that any test for         
the enforcement of an arbitration clause, including 
particularly an arbitration clause providing for           
individual arbitration of claims expressly or by           
silence (based on the holding of Stolt-Nielsen S.A. v. 
AnimalFeeds Int’l Corp. (2010) 130 S.Ct. 1758), which 
relies in whole or in part on the perceived sufficiency 
of such process to actually vindicate rights starts 
from an unacceptable premise and simply reflects 
continuing judicial hostility to the arbitration alter-
native to traditional litigation.  “The FAA was enacted 
in 1925 in response to widespread judicial hostility        
to arbitration agreements.”  131 S.Ct. at 1745.  The 
majority in Concepcion made express their deter-
mination that arbitration could not be defeated (or 
converted into non-contractual class arbitration) by 
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the application of purportedly neutral principles which 
accomplished by indirection the same thing which 
could not be accomplished overtly by a flat prohibi-
tion. 

When state law prohibits outright the arbitration 
of a particular type of claim, the analysis is 
straightforward:  The conflicting rule is displaced 
by the FAA.  Preston v. Ferrer, 552 U.S. 346, 353 
(2008).  But the inquiry becomes more complex 
when a doctrine normally thought to be generally 
applicable, such as duress or, as relevant here, 
unconscionability, is alleged to have been applied 
in a fashion that disfavors arbitration.  In Perry        
v. Thomas, 482 U.S. 483 (1987), for example, we 
noted that the FAA’s preemptive effect might           
extend even to grounds traditionally thought to 
exist “ ‘at law or in equity for the revocation of 
any contract.’ ”  Id. at 492, n. 9 (emphasis deleted).  
We said that court may not “rely on the unique-
ness of an agreement to arbitrate as a basis for          
a state-law holding that enforcement would be       
unconscionable, for this would enable the court to 
effect what . . . the state legislature cannot.”  Id., 
at 493, n. 9. 

131 S.Ct. at 1747.  Both Discover Bank and Gentry 
subject an arbitration clause to special scrutiny as        
a pre-condition to determining whether or not to          
enforce such clause on its terms, which is exactly 
what Concepcion rejects as a proper basis for apply-
ing the pro-arbitration terms of the controlling federal 
statute. 
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D. A Contract Of Adhesion Is Not, By That         
Aspect Alone, Procedurally Unconscionable 
Under The FAA.  

Attacks on the validity of contracts based on          
general principles of unconscionability can still be       
undertaken under the FAA so long as they are not 
premised on an analysis of the perceived adequacy          
of the agreed arbitration process itself.  The classic 
California state law analysis of unconscionability 
combines a procedural unconscionability test with 
substantive unconscionability, with the sum of the 
two having to be persuasive, but with an additional 
requirement that there be at least some of each ele-
ment.  Graham v. Scissor-Tail (1981) 28 Cal.3d 807, 
B. Witkin, SUMMARY OF CALIFORNIA LAW, Contracts 
§ 322.  For procedural unconscionability, the most 
common minimum showing for California state law 
analysis is to point to the adhesive nature of a           
contract.  Id.  While this is still good law in general, 
specific to the FAA, the opinion in Concepcion takes 
away the adhesive nature of the agreement as any 
basis to deny enforcement of the resulting arbitration 
clause: 

Although the rule [of Discover Bank] does not         
require classwide arbitration, it allows any party 
to a consumer contract to demand it ex post.  The 
rule is limited to adhesion contacts, Discovery 
Bank, 36 Cal.4th at 162-163, but the times in 
which consumer contracts were anything other 
than adhesive are long past.6 
6 Of course States remain free to take steps           
addressing the concerns that attend contracts          
of adhesion – for example, require class-action-
waiver provisions in adhesive arbitration agree-
ments to be highlighted.  Such steps cannot,       
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however, conflict with the FAA or frustrate its 
purpose to ensure that private arbitration agree-
ments are enforced according to their terms. 

131 S.Ct. at 1750. 
E. The PAGA Claim Is Also Subject To Manda-

tory Arbitration On An Individual Basis. 
The United States Supreme Court’s recent           

summary action in Sonic-Calabasas, coupled with          
its similar action in KPMG LLP, supports the conclu-
sion Franco v. Athens Disposal Co., Inc. (2009) 171 
Cal.App.4th 1277, has been impliedly overruled by 
Concepcion.  Franco denied a right to arbitrate state 
law Private Attorney General Act (“PAGA”) claims         
on an individual basis because PAGA claims of other 
class members are not litigated and thus deemed 
waived for such purposes.  The result in Franco was 
to deny effectiveness to the named claimant’s pre-
existing arbitration agreement to take all claims out 
of court and into arbitration.  In ordering arbitration, 
this Court is not attempting to preclude the two 
plaintiffs here from pursuing their personal PAGA 
claim in arbitration.  The determination of how to         
adjudicate such a claim is for the arbitrator(s) in          
the first instance.  Stolt-Nielsen, supra, 130 S.Ct. at 
1775 (applying FAA); Buckeye Check Cashing, Inc.            
v. Cardegna (2006) 546 U.S. 440, 445-46 (applying 
FAA), but see Greenspan v. LADT, LLC (2010) 185 
Cal.App.4th 1413 (applying California Arbitration Act). 

This Court finds that Concepcion had this result 
notwithstanding the later issuance of Brown v. 
Ralphs Grocery Co., because there is no other             
reasonable conclusion which can be drawn from the 
subsequent GVR summary action of the United 
States Supreme Court just days ago, vacating Sonic-
Calabasas.  Sonic-Calabasas arose out of an employ-
er’s effort to force an ex-employee to remove his wage 



 47a

claim from a “Berman hearing” before the state           
Labor Commissioner as authorized under California 
Labor Code § 98 et seq. and to press such claim, if at 
all, in contractual arbitration.  Thus, it had nothing 
to do with express waiver of class action claims in         
arbitration (the specific issue in Concepcion) but still 
a unanimous Supreme Court vacated the California 
Supreme Court’s February 2011 decision and sent the 
case back without even bothering to accept further 
briefing.  The even more recent GVR in KPMG LLP 
is also notable because there, as in Brown, the lower 
court had hesitated or refused to compel arbitration, 
even in part, because it believed that at least some 
claims were not susceptible to arbitration.  Both of 
these Supreme Court actions require the conclusion 
that Concepcion has broader scope than is reflected 
in the reasoning of Brown v. Ralphs Grocery Co. 

The distinction upon which the majority relied in 
Brown v. Ralphs Grocery Co. read Concepcion very 
narrowly:  

But United States Supreme Court authority does 
not address a statute such as the PAGA, which is 
a mechanism by which the state itself can enforce 
state law laws, for the employee suing under the 
AGA “does so as the proxy or agent of the state’s 
labor law enforcement agencies.”  [cite]  And, even 
if a PAGA claim is subject to arbitration, it would 
not have the attributes of a class action that the 
AT&T case said conflict with arbitration, such as 
class certification, notices, and opts outs.  Until 
the United States Supreme Court rules other-
wise, we continue to follow what we believe to be 
California law. 

197 Cal.App.4th at 503.  The result in Brown put the 
entire arbitration provision at risk because it found 
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that pursuit of representative claims (and class 
claims) through arbitration was prohibited: 

We therefore remand the matter to the trial court 
to exercise its discretion to determine whether to 
sever the PAGA waiver provision and enforce the 
arbitration agreement and class action waiver or 
whether to refuse to enforce the entire agreement 
or portions thereof. 

Id. at 504. 
To refuse arbitration of the PAGA claim because it 

was created by the legislature as a private, state-law 
alternative to inadequate public agency enforcement 
of the laws is a distinction without a difference under 
the reasoning of Concepcion since the real question is 
what federal law, i.e. the FAA, requires.  The claims 
at issue here are being pressed by Wahid Areso           
and John Fowler, not the State of California itself.  
Even though the State of California is not itself 
bound to the arbitration agreement these two per-
sons made, these two are.  It would defeat Congress’ 
long-standing goal of enforcing arbitration agree-
ments according to their terms to deny arbitration of 
these PAGA claims just because the State itself has 
failed to act directly to protect its workers.  Under 
the Supremacy Clause, California cannot create, as a 
matter of state law, a claim which can be pressed by 
a private party which is then exempt from the FAA if 
there is an agreement to arbitrate that complies with 
the FAA.  Concepcion, 131 S.Ct. at 1749:  “When state 
law prohibits outright the arbitration of a particular 
type of claim, the analysis is straightforward:  The 
conflicting rule is displaced by the FAA.” 
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F. Federal Cases Involving Potential Arbitra-
tion Of Federal Claims Are Not Relevant.  

The only claims presented in this case are state 
law claims.  That is characteristic of almost all class 
actions filed in California state courts because cases 
with federal law claims are subject to removal to        
federal court, which is their normal fate. 

The FAA is a federal statute entitled to complete 
supremacy over any provisions of state law, including 
any state constitutional law, statutory law and com-
mon law which is inconsistent therewith.  Converse-
ly, when two or more provisions of federal law are         
involved (be they constitutional, statutory or admin-
istrative regulations with the force of law) then a          
different process of harmonization of overlapping       
federal law is involved.  See, e.g. Gilmer v. Interstate/ 
Johnson Lane Corp. (1991) 500 U.S. 20, 26.  That is 
entirely separate and apart from the relatively sim-
ple process of given effect to the Supremacy Clause of 
the United States Constitution. 
G.  There Is No Cognizable NLRA Pre-Emption 

Of This Contract. 
The CarMax Dispute Resolution Agreement            

expressly allows an employee to pursue claims with 
the National Labor Relations Board.  Further, the       
only available remedy for a violation of the National 
Labor Relations Act is for the aggrieved party to file 
a charge with the Board and seek the filing of an 
administrative charge.  Amalgamated Association Of 
Street, Electric Railway & Motor Coach Employees        
Of America v. Lockridge (1971) 403 U.S. 274, 285-85.  
There is no private right of action created by that 
statute.  Id. 
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III.  CONCLUSION 
Defendants bring a legally well founded motion to 

compel these two remaining plaintiffs to arbitrate 
their individual claims without inclusion of the class 
claims.  The Supremacy Clause of the United States 
Constitution requires that the FAA be honored, even 
when it impedes the practical enforcement of “non-
waivable” California statutory claims or when it            
denies access to preferred or “mandatory” alternatives 
to arbitration created by state law.  The claims of         
absent class members are not thereby adjudicated.  
They remain inchoate and may or may not be pressed 
by the individual workers or become the subject of 
enforcement efforts by government agencies which 
are not themselves bound to these same individual 
arbitration agreements.  But to let the California 
courts accomplish by indirection what the state legis-
lature clearly could not accomplish overtly – to           
expressly prohibit the compulsory arbitration of 
rights created by state law – would defeat the explicit 
teaching of Concepcion. 

This Court is not trying to flout appellate authority 
by failing to follow the recent published state appel-
late opinion in Brown v. Ralphs Grocery Co.  This 
Court is simply recognizing that the subsequent         
issuance by the United States Supreme Court of           
its summary rulings in Sonic-Calabasas and KPMG 
LLP make clear that the FAA condemns continuing       
judicial reliance on “ ‘a great variety’ of ‘devices and 
formulas’ [to] declar[e] arbitration against public          
policy.”  Concepcion, 131 S.Ct. at 1747.  The Brown 
majority did not have the benefit of these more recent 
decisions, which constitute intervening, contrary         
precedents deserving their own due respect. 
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If the application of federal law to block resort          
to class actions when the arbitration contract so          
provides offends public policy, then the solution is to 
petition Congress to amend the FAA.  While the FAA 
stands in its present form, this is the required result. 
Dated:  November 21, 2011 
 

    /s/ William F. Highberger 
William F. Highberger 

                                          Judge of Superior Court 
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STATUTORY PROVISIONS INVOLVED 
 

Section 2 of the Federal Arbitration Act, 9 U.S.C. 
§ 2, provides: 

9 U.S.C. § 2.  Validity, irrevocability, and enforce-
ment of agreements to arbitrate 

A written provision in any maritime transaction            
or a contract evidencing a transaction involving           
commerce to settle by arbitration a controversy 
thereafter arising out of such contract or transaction, 
or the refusal to perform the whole or any part there-
of, or an agreement in writing to submit to arbitra-
tion an existing controversy arising out of such a con-
tract, transaction, or refusal, shall be valid, irrevoca-
ble, and enforceable, save upon such grounds as exist 
at law or in equity for the revocation of any contract. 
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CARMAX® 
Social Security Number   Location # 

□□□ - □□ - □□□□  □□□□ 
[Image Omitted] 

CARMAX DISPUTE RESOLUTION AGREEMENT 

I recognize that differences may arise between       
CarMax and me during my application for employ-
ment with CarMax.  I recognize that it is in the           
interest of both CarMax and me that disputes be         
resolved in a manner that is fair, private, expeditious, 
economical, final, and less burdensome or adversarial 
than court litigation.  CarMax has an effective Open 
Door Policy, and I will try to take advantage of it 
where feasible.  I understand, however, that not all 
issues can be resolved using the Open Door Policy. 

Except as set forth below, both CarMax and I agree 
to settle any and all previously unasserted claims, 
disputes, or controversies arising out of or relating         
to my application or candidacy for employment and           
employment and/or cessation of employment with 
CarMax, exclusively by final and binding arbitration 
before a neutral Arbitrator.  By way of example only, 
such claims include claims under federal, state and 
local statutory or common law, such as the Age            
Discrimination in Employment Act, Title VII of the 
Civil Rights Act of 1964, as amended, including the 
amendments of the Civil Rights Act of 1991, the         
Americans with Disabilities Act, the Family Medical 
Leave Act, and the law of contract and law of tort. 

I understand that if I do file a lawsuit regarding a 
dispute arising out of relating to my application or 
candidacy for employment, employment, or cessation 
of employment, CarMax may use this Agreement in 
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support of its request to the court to dismiss the law-
suit and require me instead to use arbitration. 

I understand that I still may exercise my rights            
under the National Labor Relations Act and file         
charges with the Equal Employment Opportunity 
Commission or similar federal, state, or local agency, 
but that upon receipt of a right-to-sue letter or           
similar administrative determination, I shall arbi-
trate any claim that I may have against CarMax.  I 
agree that if I commence an arbitration, it will be 
conducted in accordance with the CarMax Dispute 
Resolution Rules and Procedures. 

I understand that neither this Agreement nor the 
Dispute Resolution Rules and Procedures form a            
contract of employment between CarMax and me.           
I further understand that my consent to this          
Agreement in no way guarantees that CarMax will        
offer me employment.  If CarMax does offer me         
employment and I become employed at CarMax, this 
Agreement in no way alters the “at-will” status of          
my employment.  I understand that my employment, 
compensation, and terms and conditions of employ-
ment can be altered or terminated, with or without 
notice, at any time, at the option of either CarMax          
or myself.  I understand that no store manager or      
representative of CarMax, other than an Officer of 
CarMax at the level of Vice President or above, has 
authority to enter into any agreement for employ-
ment for any specific duration, to make any agree-
ment contrary to the foregoing, or to alter the Car-
Max Dispute Resolution Rules and Procedures. 

 

______________________  
    Applicant’s Initials 
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The Dispute Resolution Agreement and the          
Dispute Resolution Rules and Procedures          
affect your legal rights.  By consenting to this 
Agreement, you acknowledge receipt of the 
Dispute Resolution Rules and Procedures.  You 
may wish to seek legal advice before consent-
ing to this Dispute Resolution Agreement. 

I have read this Agreement and understand that I 
should read the Dispute Resolution Rules and Proce-
dures prior to accepting an offer of employment with 
CarMax. 

I understand that I may withdraw consent to this 
Agreement within three (3) days from the date              
on which I consent by notifying the Background 
Screening Department in writing (including my           
Social Security Number and the address of the place 
at which I applied for employment) that I am with-
drawing my application for employment at CarMax.  
The address for the Background Screening Depart-
ment is:  

CarMax Auto Superstores, Inc. 
Background Screening Department 

12800 Tuckahoe Creek Parkway 
Richmond, Virginia 23238 

I understand that by so notifying the Background 
Screening Department in writing, I will not be bound 
to this Agreement and that I no longer will be eligible 
for employment at CarMax.  I recognize that if I          
consent to this Agreement and do not withdraw          
within three days of consenting I will be required to 
arbitrate, as explained above, employment-related 
claims which I may have against CarMax, whether 
or not I become employed by CarMax. 
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This Agreement will be enforceable throughout the 
application process, my employment, and thereafter 
with respect to any such claims arising from or relat-
ing to my application or candidacy for employment, 
employment or cessation of employment with Car-
Max.  We then must arbitrate all such employment-
related claims, and we may not file a lawsuit in 
court. 

AGREED: 

 
_______________  __________ 
Signature   Date 
 
_______________ 
Social Security Number 
 

[Image Omitted] 
 

CarMax agrees to consider this Employment Applica-
tion and to follow this Dispute Resolution Agreement 
and the Dispute Resolution Rules and Procedures in 
connection with the Associate who is completing this 
application. 
 
Scott A. Rivas 
Vice President, Human Resources 
CarMax Auto Superstores, Inc. 
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CARMAX DISPUTE RESOLUTION RULES 
AND PROCEDURES 

Rule 1   PURPOSE 

CarMax has established an employment dispute reso-
lution procedure, culminating in formal arbitration, 
that is designed to provide a fair, private, exclusive, 
expeditious, final, and binding means for resolving 
legal disputes rising out of, or relating to, employ-
ment with CarMax, without the need for litigation in 
federal, state or local courts.  These Dispute Resolu-
tion Rules and Procedures govern arbitrations held 
pursuant to the CarMax Dispute Resolution Agree-
ment, whether brought by an Associate or by           
CarMax.  The term “Associate” includes applicants, 
employees, and former employees.  These Dispute 
Resolution Rules and Procedures are written to guide 
an Associate through the arbitration process; how-
ever, they apply with full force and effect to both         
Associates and CarMax. 

Rule 2   CLAIMS SUBJECT TO ARBITRATION 

Except as otherwise limited herein, any and all         
employment-related legal disputes, controversies or 
claims arising out of, or relating to, an Associate’s 
application or candidacy for employment, employment 
or cessation of employment with CarMax or one of        
its affiliates shall be settled exclusively by final          
and binding arbitration before a neutral, third-party 
Arbitrator selected in accordance with these Dispute 
Resolution Rules and Procedures.  Arbitration shall 
apply to any and all such disputes, controversies, or 
claims whether asserted against the Company and/or 
against any employee, officer, alleged agent, director 
or affiliate company. 
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All previously unasserted claims arising under fed-
eral, state or local statutory or common law shall be 
subject to arbitration.  Merely by way of example, 
these claims include, but are not limited to, claims 
arising under the Age Discrimination in Employment 
Act (ADEA), Title VII of the Civil Rights Act of 1964, 
as amended, including the amendments of the Civil 
Rights Act of 1991, the Americans with Disabilities 
Act (ADA), the Fair Labor Standards Act (FLSA), 42 
U.S.C. § 1981, as amended, the Employee Polygraph 
Protection Act, the Employee Retirement Income          
Security Act (ERISA), state discrimination statutes, 
state statutes and/or common law regulating employ-
ment termination, the law of contract or the law           
of tort, including, but not limited to, claims for           
malicious prosecution, wrongful discharge, wrongful 
arrest/wrongful imprisonment, and intentional/          
negligent infliction of emotional distress or defama-
tion. 

Claims by Associates for state employment insurance 
(e.g, unemployment compensation, workers’ compen-
sation, worker disability compensation) or under the 
National Labor Relations Act shall not be subject to 
arbitration.  Statutory or common law claims alleging 
that CarMax retaliated or discriminated against an 
Associate, however, shall be subject to arbitration. 

Rule 3  DISMISSAL/STAY OF COURT PRO-
CEEDINGS 

By agreeing to the Dispute Resolution Program, an 
Associate agrees to resolve through arbitration all 
claims described in or contemplated by Rule 2.  If          
an Associate files a lawsuit in court to resolve claims 
subject to arbitration, the Associate agrees that the 
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Court shall dismiss the lawsuit and require the Asso-
ciate to arbitrate the dispute. 

If an Associate files a lawsuit in Court involving 
claims which are, and other claims with are not, sub-
ject to arbitration, the Associate agrees that the court 
shall stay litigation of the nonarbitrable claims                  
and require that arbitration take place with respect 
to those claims subject to arbitration.  The Associate 
further agrees that the Arbitrator’s decision on the 
arbitrable claims, including any determinations as to 
disputed factual or legal issues, shall be entitled to 
full force and effect in any later court lawsuit on any 
nonarbitrable claims.  

Rule 4   COMMENCEMENT OF ARBITRATION 

a.  PROCEDURE 

An Associate shall commence an arbitration by com-
pleting and sending the attached CarMax Arbitration 
Request to: 

Arbitration Coordinator 
CarMax Auto Superstores, Inc. 
12800 Tuckahoe Creek Parkway 
Richmond, VA 23238 

b.  TIME LIMITS 

i.  FILING OF REQUEST FOR ARBITRATION 

The CarMax Arbitration Request Form shall be 
submitted no later than the applicable statute of 
limitations for the asserted claims under the                  
applicable law.  The failure of an Associate to           
initiate an arbitration within the applicable stat-
ute of limitations shall constitute a waiver with 
respect to that dispute relative to that Associate. 
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ii.  CARMAX’S RESPONSE 

Within twenty-one (21) calendar days of receipt          
of an Associate’s Arbitration Request Form, the 
Company shall send the Company’s Response to 
the Associate via first-class mail, postage prepaid, 
or hand delivery. 

c.  NOTICE/OTHER FILINGS 

All other communications, notices or filings, includ-
ing discovery requests and responses, shall be in 
writing, and shall be deemed to have been given if         
(i) delivered by hand to a person of suitable age and 
discretion; or (ii) mailed first-class mail, postage pre-
paid, as follows: 

If to CarMax: 

(i)  Arbitration Coordinator 
CarMax Auto Superstores, Inc. 
12800 Tuckahoe Creek Parkway 
Richmond, VA 23238; or 

(ii) to the Company’s attorney as designated        
in writing by the Company. 

If to the Associate: 

(i) to the Associate’s address of record as it          
appears on the Arbitration Request Form; or  

(ii) to the Associate’s attorney as designated         
in the Arbitration Request Form or later desig-
nated in writing by the Associate. 

Rule 5   SELECTION OF AN ARBITRATOR 

CarMax and the Associate shall participate equally 
in the selection of an Arbitrator to decide the arbi-
tration.  Within twenty-one (21) calendar days after 
the Company receives the Associate’s Arbitration         
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Request Form, National Arbitration and Mediation 
(NAM) or other Arbitrator and/or Arbitration Ser-
vice, such as the American Arbitration Association, 
as agreed to by the Parties shall be asked to provide 
a panel of seven (7) neutral arbitrators with experi-
ence deciding employment disputes.  The Company 
and the Associate then shall have the opportunity to 
review the background of the arbitrators by examin-
ing the materials provided by the Arbitration Service.  
Within seven (7) calendar days after the panel com-
position is received, the Associate and the Company 
each shall inform the Arbitration Service which arbi-
trators the Parties find unacceptable for deciding the 
dispute.  The Arbitration Service then will appoint 
an Arbitrator from among the named individuals the 
Parties found acceptable.  If all arbitrators on the 
first panel furnished by the Arbitration Service are 
stricken by the Parties as unacceptable for deciding 
the dispute, the Arbitration Service is authorized to 
furnish an additional panel, from which each party 
may strike up to three (3) arbitrators.  The Arbitra-
tion Service will then appoint an arbitrator from the 
remaining names. 

Rule 6   TIME AND PLACE OF ARBITRATION 

The arbitration hearing shall be held at the offices of, 
or a location selected by, the Arbitration Service in 
the city nearest the location where the Associate was 
or sought to be employed with the Company, unless 
the Parties agree otherwise.  If the Arbitration          
Service does not select an arbitration location within          
fifty (50) miles of the city of the Associate’s last          
employment with the Company, the Associate and 
the Company shall designate a mutually amenable 
location at which to hold the arbitration. 
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The Parties and the Arbitrator shall make every          
effort to ensure that the arbitration is completed, and 
an award rendered, as soon as possible.  There shall 
be no extensions of time or delays of an arbitration 
hearing except in cases where both Parties consent          
to the extension or delay, or where the Arbitrator 
finds such a delay or extension necessary to resolve                    
a discovery dispute or other matter relevant to the                    
arbitration. 

Rule 7   REPRESENTATION 

Both the Associate and the Company shall have the 
right to be represented by counsel. 

Rule 8   DISCOVERY 

a.  INITIAL DISCLOSURE 

Within fourteen (14) calendar days following the          
appointment of an Arbitrator, the Parties shall pro-
vide each other with copies of all documents (except 
for privileged documents that are protected from dis-
closure because they involve attorney-client, doctor-
patient or other legally privileged or protected com-
munications or materials) upon which they rely in 
support of their claims or defenses.  Throughout the 
discovery phase, each Party is under a continuing         
obligation to supplement its initial disclosure. 

Upon request, the Associate shall be entitled to a 
copy of all documents (except privileged documents 
as described above) in the Associate’s “PERSONNEL 
RECORDS FILE.” 
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b.  OTHER DISCOVERY 

i.  INTERROGATORIES/DOCUMENT 
REQUESTS 

Each Party may propound up to twenty (20) inter-
rogatories (including subparts) to the opposing 
Party.  Interrogatories are written questions 
asked by one Party to the other, who must answer 
under oath.  Such interrogatories may include a 
request for all documents upon which the respond-
ing Party relies in support of its answers to the 
interrogatories.  Answers to interrogatories must 
be served within twenty-one (21) calendar days of 
receipt of the interrogatories. 

ii.  DEPOSITIONS 

A deposition is a statement under oath that is 
given by one Party in response to specific ques-
tions from the other Party, and usually is record-
ed or transcribed.  Each Party shall be entitled to 
take the deposition of up to three (3) individuals 
of the Party’s choosing.  The Party taking the 
deposition shall be responsible for all costs associ-
ated therewith, such as the cost of a court report-
er and the cost of a transcript.  

iii.  ADDITIONAL DISCOVERY 

Upon the request of any Party and a showing             
of substantial need, the Arbitrator may permit 
additional discovery, but only if the Arbitrator 
finds that such additional discovery is not overly 
burdensome, and will not unduly delay conclusion 
of the arbitration. 
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c.  DISCOVERY DISPUTES 

The Arbitrator shall decide all disputes related to 
discovery.  Such decisions shall be final and binding 
on the Parties.  In ruling on discovery disputes, the 
Arbitrator shall be guided by the discovery rules        
contained in the Federal Rules of Civil Procedure. 

d.  TIME FOR COMPLETION OF DISCOVERY 

All discovery must be completed within the ninety 
(90) calendar days after the selection of the Arbitra-
tor, except for good cause shown.  In order to expedite 
the arbitration, the Parties may initiate discovery         
prior to the appointment of the Arbitrator. 

Rule 9   HEARING PROCEDURE 

a.  WITNESSES 

Witnesses shall testify under oath, and the Arbitra-
tor shall afford each Party a sufficient opportunity          
to examine its own witnesses and cross-examine         
witnesses of the other Party.  Either Party may issue 
subpoenas compelling the attendance of any person 
necessary for the issuing Party to prove its case. 

i.  SUBPOENAS 

A subpoena is a command to an individual to          
appear at a certain place and time in order to         
provide testimony.  A subpoena also may require 
that the individual bring documents when he or 
she gives testimony.  The Arbitrator shall have 
the authority to enforce and/or cancel such sub-
poenas provided that such subpoenas are issued 
no less than ten (10) calendar days prior to the 
commencement of an arbitration hearing or depo-
sition.  The Party issuing the subpoena shall be 
responsible for the fees and expenses associated 
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with the issuance and enforcement of the sub-
poena, and with the attendance of the subpoenaed 
witness at the arbitration hearing. 

ii.  SEQUESTRATION 

The Arbitrator shall ensure that all witnesses 
who will testify at the arbitration are not influ-
enced by the testimony of other witnesses.  Accord-
ingly, the Arbitrator may sequester all witnesses 
who will testify at the arbitration, provided that 
the Arbitrator shall permit the Associate bring-
ing the arbitration and the Company’s designated 
representative to remain throughout the arbitra-
tion, even though they may or may not testify at 
the hearing. 

b.  EVIDENCE 

The Parties may offer evidence that is relevant and 
material to the dispute and shall produce any and all 
nonprivileged evidence which the Arbitrator deems 
necessary to render a determination of the dispute.  
The Arbitrator need not specifically follow the Fed-
eral Rules of Evidence, although these rules may be 
consulted to resolve questions regarding the admissi-
bility of particular matters. 

c.  BURDEN OF PROOF 

To prevail, an Associate must prove that the Com-
pany’s conduct with respect to the Associate was a 
violation of applicable law. 

d.  BRIEFING 

Each Party shall have the opportunity to submit one 
pre-hearing brief and one post-hearing brief, which is 
a written statement of facts and law, in support of its 
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position.  Briefs shall be typed and shall be limited in 
length to twenty (20) double-spaced pages. 

Pre-hearing briefs may be submitted no later than 
ten (10) calendar days prior to a scheduled arbitra-
tion hearing.  Post-hearing briefs may be submitted 
no later than twenty (20) calendar days after the 
Parties receive the transcript of the arbitration from 
the court reporting service. 

e.  TRANSCRIPTION 

The Parties may arrange for transcription of the         
arbitration by a certified reporter.  The Parties shall 
share evenly the costs of the reporter and transcrip-
tion, subject to the provisions of Rule 13 below. 

f.  CONSOLIDATION 

i.  CLAIMS 

CarMax and the Associate are required to bring 
all existing claims subject to arbitration in one         
arbitration proceeding.  Any such claims not 
brought in one arbitration shall be waived and 
precluded.  The Arbitrator shall have the power to 
hear as many claims as an Associate and CarMax 
may have against each other consistent with          
Rule 2 of these Dispute Resolution Rules and           
Procedures.  The Arbitrator may hear additional 
claims that were not mentioned in the Arbitration 
Request Form, provided the Party adding claims 
notifies the other Party at least thirty (30) calen-
dar days prior to a scheduled arbitration, the addi-
tional claims are timely as of the date on which 
they are added, and the Party is not prejudiced in 
its defense by such addition. 
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ii.  PARTIES 

The Arbitrator shall not consolidate claims of          
different Associates into one proceeding, nor shall 
the Arbitrator have the power to hear an arbitra-
tion as a class action (a class action involves              
an arbitration or lawsuit where representative 
members of a large group who claim to share a 
common interest seek collective relief ). 

g.  CONFIDENTIALITY 

All aspects of an arbitration pursuant to these            
Dispute Resolution Rules and Procedures, including 
the hearing and record of the proceeding, shall be        
confidential and shall not be open to the public,          
except (i) to the extent both Parties agree otherwise 
in writing, (ii) as may be appropriate in any subse-
quent proceeding between the Parties, or (iii) as may 
otherwise be appropriate in response to a govern-
mental agency or legal process. 

All settlement negotiations, mediations, and the          
results thereof shall be confidential. 

Rule 10   SUBSTANTIVE CHOICE OF LAW 

The Arbitrator shall apply the substantive law of the 
State in which the Associate is, was or sought to be 
predominantly employed.  For claims arising under 
federal law, the Arbitrator shall follow the substan-
tive law applicable to the United States District 
Court for the district in which the Associate is or was 
predominantly employed. 

Rule 11   ARBITRATOR AUTHORITY 

The Arbitrator shall conduct the arbitration and 
shall have the authority to render a decision in             
accordance with these Dispute Resolution Rules and 
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Procedures, and in a manner designed to promote 
rapid and fair resolution of disputes.  To that end, 
seven (7) days prior to the scheduled arbitration 
hearing, the Parties shall participate in a telephone 
conference with the Arbitrator.  Where a Party has 
challenged the legal sufficiency of an asserted claim 
or defense in a pre-hearing brief, each Party may be 
heard.  A Party making such a challenge should file 
the pre-hearing brief as early as possible to permit 
due consideration of the issue.  The Arbitrator shall 
strike any legally deficient claim and/or defense by 
ruling communicated to the Parties at least five (5) 
days prior to the scheduled arbitration hearing. 

a.  JURISDICTION 

The Arbitrator’s authority shall be limited to deciding 
the claims, counterclaims, and defenses submitted 
for arbitration.  Unless the Associate is subject to a 
contract providing for the employment of the Associ-
ate under specified terms or for a given duration, the 
Associate’s employment remains alterable at the         
discretion of the Company and/or terminable at            
any time, at the will of either the Associate or the 
Company, with or without just cause.  Accordingly, 
the Arbitrator shall have no authority to require         
that CarMax have “just cause” to discipline or to          
discharge an Associate or to change the terms and 
conditions of employment of an Associate, unless          
specifically required by federal, state or local law, or 
as a remedy for a violation of applicable law by the 
Company with respect to the Associate. 

b.  SANCTIONS 

The Arbitrator shall have the power to award sanc-
tions against a Party for the Party’s failure to comply 
with these Dispute Resolution Rules and Procedures 
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or with an order of the Arbitrator.  These sanctions 
may include assessment of costs, prohibitions of          
evidence, or, if justified by a Party’s wanton or willful 
disregard of these Dispute Resolution Rules and Pro-
cedures, an adverse ruling in the arbitration against 
the Party who has failed to comply. 

Rule 12   AWARD 

Within twenty-one (21) calendar days after receipt of 
any post-hearing briefs, the Arbitrator shall mail to 
the parties a written award specifying appropriate 
remedies, if any.  In the Arbitrator’s discretion, the 
award may include findings of fact and conclusions of 
law. 

The Parties to an arbitration shall be provided with a 
copy of the Arbitrator’s award.  Other Associates who 
have agreed to arbitration may request copies of the 
arbitration decisions in a given case.  In cases where 
an arbitration decision is provided to an Associate 
who was not a Party to the particular arbitration,           
the Party-Associate’s name shall be deleted from the 
arbitration decision unless the Party-Associate agrees 
otherwise in writing. 

Rule 13   FEES AND EXPENSES 

a.  COSTS OTHER THAN ATTORNEY FEES 

i.  Definitions 

Costs of an arbitration include filing or adminis-
trative fees charged by the Arbitration Service, 
hourly fees charged by the Arbitrator, and ex-
penses of renting a room in which the arbitration 
is held.  Incidental costs include such items as 
photocopying or the costs of producing witnesses 
or proof.  
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ii.  Costs of Arbitration 

CarMax shall pay the costs of arbitration, exclud-
ing incidental costs. 

b.  ATTORNEY FEES 

The Arbitrator is authorized to award attorney fees 
in accordance with applicable law.  In the absence           
of an award, each Party shall be liable for its own         
attorney fees.  Any award shall be reasonable in light 
of the amount and complexity of work involved in the 
arbitration, and in accordance with customary billing 
rates of attorneys in the geographic area in which the 
arbitration is held. 

Rule 14   REMEDIES AND DAMAGES 

If the Arbitrator finds for the Associate, the Arbitra-
tor, in his discretion, may award appropriate relief in 
accordance with applicable law.  If appropriate relief 
includes reinstatement, such reinstatement will be          
to the position of employment the Associate held or, 
if such reinstatement is impractical, to a comparable 
position at the location of the Associate’s last employ-
ment.  If reinstatement at the place of the Associate’s 
last employment is not practical, reinstatement will 
be to a comparable position at CarMax in the same 
general geographic market area. 

Rule 15   SETTLEMENT 

The Parties may settle their dispute at any time.          
Prior to closure of the arbitration hearing, the Parties 
may settle the case without involvement of the Arbi-
trator.  Once the hearing has closed, settlement may 
take place only with the approval of the Arbitrator. 

At any point prior to the Arbitrator’s issuance of an 
award, the Parties may, by agreement, refer their 
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dispute to mediation before a mediator provided by 
the Arbitration Service. 

Rule 16   ENFORCEABILITY 

The Dispute Resolution Agreement and any award 
rendered pursuant to it shall be enforceable and             
subject to the Federal Arbitration Act, 9 U.S.C. § 1, 
et seq., and the Uniform Arbitration Act of Virginia, 
§§ 8.01-581.01 et seq., regardless of the State in 
which the arbitration is held or the substantive law 
applied in the arbitration. 

Rule 17   APPEAL RIGHTS 

The award rendered by the Arbitrator shall be final 
and binding as to both the Associate and the Com-
pany.  Either party may appeal the Arbitrator’s deci-
sion to a court in accordance with the appeal proce-
dures of the Federal Arbitration Act, 9 U.S.C. § 1 et 
seq., or the Uniform Arbitration Act of Virginia, 
§§8.01-581.01 et seq. 

Rule 18   SEVERABILITY/CONFLICT WITH LAW 

In the event that any of these Dispute Resolution 
Rules and Procedures agreed upon by the Parties                   
is held to be in conflict with a mandatory provision            
of applicable law, the conflicting Rule or Procedure 
shall be modified automatically to comply with the 
mandatory provision of applicable law until such 
point as these Dispute Resolution Rules and Proce-
dures may be modified in accordance with Rule 19 
below.  In the event of an automatic modification 
with respect to a particular Rule or Procedure, the         
remainder of these Rules and Procedures shall not be 
affected.  An automatic modification of one of these 
Rules or Procedures shall be applicable only in the 
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jurisdiction in which it is in conflict with a manda-
tory provision of law.  In all other jurisdictions, these 
Dispute Resolution Rules and Procedures shall apply 
in full force and effect.  

Rule 19  TERMINATION OR MODIFICATION 
OF DISPUTE RESOLUTION AGREE-
MENT OR DISPUTE RESOLUTION 
RULES AND PROCEDURES 

CarMax may alter or terminate the Agreement                     
and these Dispute Resolution Rules and Procedures 
on December 31 of any year upon giving thirty (30) 
calendar days written notice to Associates, provided 
that all claims arising before alteration or termina-
tion shall be subject to the Agreement and correspond-
ing Dispute Resolution Rules and Procedures in            
effect at the time the Arbitration Request Form is        
received by the Company.  Notice may be given by 
posting a written notice by December 1 of each year 
at all CarMax locations (including locations of affili-
ated companies).  A copy of the text of any modifica-
tion to the Agreement or Rules and Procedures will 
be published in the Applicant Packet, which will be 
available at such locations after December 31 of each 
year. 
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CARMAX® 

ARBITRATION REQUEST FORM 
(Please Print or Type) 

 
Name:____________________ 

Telephone:________________ 

Address of Record:________________________________ 
Street   City 

           ________________________________ 
State    Zip 

Position:__________________ 

Status (full- or part-time):_________________ 

Date of Hire:__________  Date of Incident:__________ 

Store/Place of Employment:_______________________ 

Please state the dispute you wish to have decided by 
an Arbitrator.  Please explain why you believe the 
Company’s actions were unlawful and state the basis 
for your claim (e.g., discrimination on the basis of 
sex, race, religion, national origin, etc., retaliation for 
filing of workers’ compensation claims, or other.) 

_________________________________________________ 

_________________________________________________ 

_________________________________________________ 
(Please attach additional sheets if necessary.) 

Please list the names of any witnesses to the Com-
pany’s alleged unlawful action. 

_________________________________________________ 

_________________________________________________ 

_________________________________________________ 
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Please state how you would like your dispute with 
CarMax resolved. 

_________________________________________________ 

_________________________________________________ 

_________________________________________________ 
(Please attach additional sheets if necessary.) 

If you will be represented by an attorney, please 
identify that person below. 

_________________________________________________ 
Name of Representative 

_________________________________________________ 
Address 

_________________________________________________ 
Telephone 

I hereby submit the above-described dispute for                     
arbitration.  I agree to accept the decision and award 
of the Arbitrator as final and binding as to all claims 
relating to my employment relationship with CarMax 
or its affiliate which have been or could have been 
raised under my Arbitration Agreement with Car-
Max.  I understand that unless the Arbitrator rules 
otherwise, I will be responsible for the fees of my own 
attorney should I retain one and for all of my inci-
dental costs, as set forth in Rule 13 of the CarMax 
Dispute Resolution Rules and Procedures. 

SIGNED: 

_____________________________   __________________ 
Associate      Date 

_____________________________   __________________ 

Associate’s Attorney    Date 


