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(i) 

QUESTION PRESENTED 
Whether the Seventh Circuit correctly concluded, in 

harmony with Pegram v. Herdrich, 530 U.S. 211 
(2000), that a person who exercises authority or 
control over the assets of a plan can be liable for 
breach of fiduciary duty under ERISA only if it 
exercised that authority or control when taking the 
action subject to complaint. 
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RULE 29.6 STATEMENT 
American United Life Insurance Company (“AUL”) 

is wholly owned by OneAmerica Financial Partners, 
Inc., which is itself wholly owned by American United 
Mutual Insurance Holding Company. No publicly 
held corporation owns 10% or more of AUL’s stock.
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BRIEF IN OPPOSITION 
ERISA provides that “a person is a fiduciary with 

respect to a plan to the extent (i) he . . . exercises any 
authority or control respecting management or 
disposition of its assets.” 29 U.S.C. § 1002(21)(A)(i). 
More than a decade ago, in Pegram v. Herdrich, this 
Court explained that “[i]n every case charging breach 
of ERISA fiduciary duty, . . . the threshold question 
is . . . whether that person was acting as a fiduciary 
(that is, was performing a fiduciary function) when 
taking the action subject to complaint.” 530 U.S. 211, 
226 (2000) (emphasis added). Every court of appeals 
to have considered the issue since Pegram agrees that 
a plaintiff cannot claim that a person may be deemed 
a fiduciary for all purposes at all times merely 
because that person had physical control over plan 
assets at some point. Rather, as decisions from the 
D.C., Second, Sixth, Eighth, Ninth, and Tenth 
Circuits make clear, the statutory text indicates that 
a person with control of plan assets is a fiduciary only 
to the extent of its control over those assets.  

Petitioner is asking this Court to upset that settled 
rule. Respondent provides services to companies that 
wish to offer their employees retirement investment 
options. Petitioner chose to use respondent’s services, 
and then selected the particular funds to make 
available to plan participants from respondent’s 
menu of options. Respondent put together the menu 
of funds from which petitioner would choose before 
receiving any plan assets. The funds on the menu 
charged fees, the amount of which was fully disclosed. 
Some of the funds on the menu would pay respondent 
a portion of those disclosed fees. That practice is 
known in the industry as “revenue sharing.” 
Petitioner claimed that respondent breached a 
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fiduciary duty in violation of ERISA when it accepted 
revenue sharing payments from the mutual fund 
companies out of the disclosed fees. The Seventh 
Circuit found that the actions complained of by 
petitioner occurred “well before” AUL assumed 
control of any plan assets, and that these actions did 
not “implicate AUL’s control over” plan assets. Pet. 
App. 17a.  

The fact that that ruling is in accord with the 
decisions of this Court and other courts of appeals is 
alone sufficient to deny the petition. In addition, the 
issue petitioner presents will have little relevance 
going forward because the Department of Labor 
recently adopted regulations clarifying that revenue 
sharing is lawful and detailing the disclosure 
obligations of service providers that engage in the 
practice. The petition should be denied. 

STATEMENT OF THE CASE 
I. REGULATORY AND INDUSTRY BACK-

GROUND 
Revenue sharing is an established and widespread 

practice in the 401(k) retirement services industry. 
See Pet. App. 4a. When a company wants to offer a 
401(k) plan to its employees, it often hires an outside 
company known as a “service provider”—in this case, 
AUL—to provide ministerial services for the plan, 
like recordkeeping and communications with plan 
participants. Many service providers also provide the 
plan sponsor with access to a pre-assembled “menu” 
of investment options from which the sponsor can 
pick a smaller group of funds to offer employees. 

In addition to helping 401(k) plans, service 
providers assist the mutual fund companies whose 
funds are on the service provider’s “menu.” For 
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example, if 401(k) plan participants invested directly 
in a mutual fund without a service provider as an 
intermediary, the fund would have to track the daily 
value and transactions of each individual account. 
But when a service provider is involved, it provides 
those recordkeeping services, so the investments of 
thousands of participants are reflected in a single 
omnibus account. This pooling of individual 
contributions “radically simplifies matters for the 
participating funds” and “substantially reduces the 
mutual funds’ administrative, marketing, and service 
costs.” Pet. App. 6a. Service providers thus receive 
compensation from the fund companies, with the 
compensation typically based on a percentage of 
funds invested. This compensation is known as 
“revenue sharing.” 

Although revenue sharing has been widespread in 
the 401(k) retirement services industry since the 
1990s, no law or regulation required service providers 
like AUL to disclose revenue sharing until July 1, 
2012, when a Department of Labor regulation went 
into effect. 77 Fed. Reg. 5632 (Feb. 3, 2012); 29 C.F.R. 
§ 2550.408b-2 (2012). The regulation does not pro-
hibit revenue sharing; rather, it requires service 
providers to disclose revenue sharing to their plan 
sponsor customers. 
II. FACTS 

Petitioner is the trustee and named fiduciary of the 
Leimkuehler, Inc. Profit Sharing Plan, a 401(k) plan 
(the “Leimkuehler Plan”). Pet. App. 57a ¶ 1. AUL is 
an insurance company that provides services to 
401(k) and other retirement plans. Id. ¶ 3. Its 
retirement plan services fall into two broad 
categories: (1) a means to invest the plan’s assets, 
which in the case of the Leimkuehler Plan is a group 
variable annuity contract that allows investments in 
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mutual funds, and (2) record-keeping and other 
administrative services. Id. at 5a-6a; see also id. at 
58a ¶¶ 6-8.  

A. AUL’s Investment Menu 
Like other 401(k) service providers, AUL does not 

offer all 7,500-plus mutual funds that exist in the 
marketplace. Pet. App. 8a. As of 2010, AUL’s 
investment menu included 383 options. Id. AUL can 
remove investment options from its menu, but it does 
so prospectively only: If a client has chosen a 
particular investment option, it can keep that option 
as long as it wishes, even if AUL decides to remove it 
from its menu for new clients (perhaps because of 
consistently poor performance). JA 600 (Tr. 42:17-
43:2). “[I]t’s up to the company [the plan sponsor] to 
decide whether or not they want to make a change.” 
Id. (Tr. 43:2-4). 

All of the options on AUL’s menu are associated 
with a particular share class of a particular mutual 
fund. Pet. App. 8a. The difference between share 
classes of a mutual fund is the “expense ratio,” i.e., 
the percentage of assets the fund company retains as 
its fee. Id. Expense ratios are “not taken from 
participant accounts,” but instead are “netted from 
the investment return at the fund complex.” JA 604 
(Tr. 84:4-21). As counsel for petitioner conceded at 
oral argument before the Seventh Circuit, AUL 
selected fund share classes when it assembled the 
investment menu, before petitioner selected invest-
ment options for the Leimkuehler Plan. Pet. App. 8a-
9a. Petitioner also conceded that the total costs of 
each investment option were publicly disclosed in 
mutual fund prospectuses and were specifically 
disclosed to the Leimkuehler Plan. Id. at 28a. 
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B. Separate Accounts 
Because AUL is an insurance company, its services 

to 401(k) plans are sold through an insurance 
product, specifically, a group variable annuity 
contract. The assets in the contract are held in a 
“separate account.” Pet. App. 5a. In the insurance 
world, a separate account is just what it sounds 
like—an account that is kept separate from the 
insurance company’s general account, beyond the 
reach of the company’s creditors. Id.; Ind. Code § 27-
1-5-1 (Class 1(c)).  

“In the 401(k) context, a separate account works 
very much like a mutual fund: Both allow investors to 
experience the return of underlying securities 
without having to buy them directly.” JA 561 ¶ 4. As 
the Seventh Circuit observed, “Because the 
performance of the separate account mirrors that of 
the mutual funds, investing in the separate account 
is the equivalent from the perspective of a Plan 
participant of investing in the funds directly.” Pet. 
App. 5a.  

The operation of the separate account is 
straightforward and ministerial. An employer collects 
payroll deductions from plan participants, adds any 
matching contributions, and then sends the money to 
AUL. “Once AUL has received the contributions, it 
invests them in mutual funds in accordance with 
directions that plans and plan participants have 
previously provided.” JA 561-62 ¶ 5; JA 663; JA 607 
(Tr. 109:2-17); JA 165. 

C. AUL’s Services to Mutual Funds 
When participants invest through an AUL-served 

401(k) plan, AUL performs many of the functions 
that would otherwise be performed by the fund 
company. Pet. App. 6a. For example, if a participant 
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invested directly in a mutual fund, the fund company 
would have to provide record-keeping services. AUL 
provides those services instead. Id. Similarly, if each 
401(k) plan invested directly with a mutual fund, the 
fund company would have to process each purchase 
and sale. Id. But when plans invest through AUL, the 
trades of all plans are aggregated and submitted as a 
single transaction, thereby reducing the fund 
company’s costs. Id. In addition, part of a mutual 
fund’s expense ratio is usually used to pay brokers 
who sell the funds, along with other marketing and 
distribution costs. When plans invest through AUL, 
fund companies do not incur these costs. Id. 

As compensation for these services, mutual fund 
companies share revenue with AUL (and other 
service providers) based on a percentage of the assets 
invested by plan participants. Pet. App. 6a. These 
payments come from the assets of the mutual fund 
companies and are paid directly to AUL; no revenue 
sharing flows through an AUL separate account. Id. 
at 6a-7a; JA 561-62 ¶ 5. AUL uses revenue sharing to 
reduce fees that would otherwise be charged directly 
to plans or participants. Pet. App. 7a (“It is also 
generally the case that the more AUL receives in 
revenue sharing, the less it charges plan sponsors or 
participants directly for its services.”); id. at 28a-29a; 
JA 609-10 (Tr. 134:13-19, 139:21-23). 

Fund companies pay different levels of revenue 
sharing, with the level varying by share class. In 
other words, the more money the mutual fund 
companies receive, the more they are willing to share. 
Pet. App. 7a. The mutual funds on AUL’s investment 
menu tended to have neither the highest nor the 
lowest expense ratios. As a result, AUL received 
neither the most nor the least amount of revenue 
sharing offered by the fund company for any given 
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fund. For example, AUL’s menu includes the “R-3” 
and “R-4” classes of the American Funds mutual 
funds, which pay revenue sharing of 50 and 25 basis 
points, respectively. JA 165, 174-75; JA 214. The 
menu did not include the “R-1,” “R-2,” or “R-5” share 
classes, which paid revenue sharing of 100 basis 
points, 75 basis points, and zero basis points, 
respectively. JA 174-75; JA 214. 

Petitioner criticizes AUL for its disclosure practices 
(Pet. 7-8), but whether AUL disclosed sufficient 
information to petitioner has no bearing on the 
question presented in this petition. Regardless, no 
law or regulation required service providers to 
disclose revenue sharing until July 1, 2012, when a 
Department of Labor regulation went into effect. 77 
Fed. Reg. 5632 (Feb. 3, 2012). And AUL actually 
began disclosing revenue sharing to new clients 
several years earlier, in 2007. 

D. AUL Uses Revenue Sharing to Offset 
Costs to the Plans 

AUL takes into consideration the revenue sharing 
payments it anticipates receiving when calculating 
the fees it charges directly to plans or participants. 
Pet. App. 7a; see also JA 609-10 (Tr. 134:13-19, 
139:21-23); JA 706-08 ¶¶ 20-24. AUL also offers 
401(k) investment products with a variety of pricing 
structures, including products that offer mutual 
funds with higher expense ratios (and higher revenue 
sharing) and lower billed fees, and other products 
with lower expense ratios and higher billed fees. Id.  

E. Petitioner Chose the Investment 
Options for the Leimkuehler Plan 

As the named fiduciary of the Leimkuehler Plan, 
petitioner was responsible for deciding which subset 
of the investment options on AUL’s menu would be 
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offered to participants in the Leimkuehler Plan. In 
making his initial selection, petitioner retained the 
services of an independent advisor—not an employee 
of AUL—who provides advisory services to 401(k) 
plans. Pet. App. 9a; id. at 29a-30a. Over the years, 
this advisor has continued to advise petitioner about 
changes to the Leimkuehler Plan’s investment line-
up. Id. at 30a. Petitioner directed AUL to change the 
Leimkuehler Plan’s investment options on at least 
two occasions. Id.  

For its part, AUL provided petitioner with data 
about the investment options he had chosen. See, e.g., 
JA 425-63. That data included the funds’ investment 
performance and expense ratios. Id. AUL also 
provided petitioner with the total expenses, expressed 
as a percentage of funds invested, associated with the 
Leimkuehler Plan. JA 449-50. Thus, as the district 
court observed, AUL disclosed “the bottom-line figure 
that participants who choose to invest in the fund 
must pay.” Pet. App. 28a. 

With two exceptions, AUL has never implemented 
changes to the Leimkuehler Plan’s investment 
options—either by changing mutual funds or by 
changing share classes within a mutual fund—unless 
directed by petitioner. The first exception occurred in 
2000, the second in 2011. Pet. App. 30a. Petitioner 
was notified of the first change (from one S&P 500 
index fund to another) in 2000, nine years before he 
filed this lawsuit. Id.; JA 698. In the 2011 change, 
neither the original fund nor the substituted fund 
paid revenue sharing. Pet. App. 30a; JA 519 ¶ 13. In 
all other instances, AUL invested participants’ money 
in the share class of the mutual fund they (and 
petitioner) had chosen. JA 561-62 ¶ 5. 
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III. PROCEDURAL HISTORY 
A. District Court Proceedings 

In August 2009, petitioner sued AUL alleging that 
it had breached its fiduciary duties and engaged in 
“prohibited transactions” in violation of ERISA by 
accepting revenue sharing payments without either 
fully disclosing the payments or providing a dollar-
for-dollar credit against other fees the Leimkuehler 
Plan had agreed to pay. AUL moved for summary 
judgment, arguing that it had not acted as a fiduciary 
when it received revenue sharing payments. 

The district court granted AUL’s motion, holding 
that AUL was not a fiduciary under ERISA with 
respect to the receipt of revenue sharing. Pet. App. 
55a. In ruling on AUL’s motion, the court examined 
whether AUL could be considered a fiduciary under 
29 U.S.C. § 1002(21)(A). The court held that the “to 
the extent” limitation in ERISA’s definition of 
“fiduciary” applies to both fiduciary duty claims and 
prohibited transaction claims. Id. at 32a-33a. Thus, 
AUL could have violated ERISA only if it was acting 
as a fiduciary when it accepted revenue sharing 
payments.  

Next, the district court found that, under Seventh 
Circuit precedent, AUL did not exercise “authority or 
control respecting the management or disposition of 
plan assets” under 29 U.S.C. § 1002(21)(A)(i). Pet. 
App. 34a-39a. While AUL receives plan contributions 
and places them in a separate account, and then 
allocates the contributions into investment accounts 
chosen by participants, these activities did not make 
AUL a fiduciary. Id. at 45a-46a. “[D]iscretion lies at 
the heart of ERISA fiduciary status,” the court said, 
id. at 37a, and ministerial authority or control is not 
sufficient to create fiduciary status. AUL’s substi-
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tution of one mutual fund for another on two 
occasions also did not preclude summary judgment 
because one substitution, in 2000, occurred outside 
the statute of limitations period, while the other did 
not involve any fund that paid revenue sharing. Id. at 
46a. 

AUL also did not become a fiduciary by offering 
plan sponsors a pre-selected menu of mutual funds 
(including pre-selected share classes) that plan 
sponsors could choose to include (or not) in their 
plans. In the district court’s view, AUL did not 
exercise the requisite authority or control over the 
ultimate disposition of plan assets because plan 
participants decided for themselves whether to invest 
in a particular investment option. Pet. App. 47a. 

The district court also found that AUL did not 
become a fiduciary under 29 U.S.C. § 1002(21)(A)(ii) 
by providing investment advice. Petitioner argued 
that the company provided investment advice by 
offering a menu of mutual funds, thus implicitly 
recommending that plan sponsors choose the funds 
on the menu. The court found that this argument was 
foreclosed by Hecker v. Deere & Co., 556 F.3d 575, 583 
(7th Cir. 2009), which ruled that a 401(k) service 
provider was not a fiduciary even though it provided 
a menu of mutual funds. Pet. App. 48a-49a. This 
argument also lacked factual support, since petitioner 
received investment advice from a third-party 
advisor. Moreover, AUL’s annual reports included no 
evaluative commentary about the appropriateness of 
particular funds, just information about expenses and 
historical returns. Id. at 49a. 

Finally, the court found that AUL was not a 
fiduciary under 29 U.S.C. § 1002(21)(A)(iii), which 
requires “discretionary authority or discretionary 
responsibility in the administration of [the] plan.” 
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Pet. App. 50a (alteration in original). Petitioner 
claimed discretion resided in AUL’s contractual 
rights to add, delete, or substitute investment 
options, or transfer assets from one investment 
account to another. The court found, however, that 
there was no evidence that AUL used any 
discretionary administrative power to affect plan 
participants’ investment decisions or increase the 
amount of revenue sharing it received. Id. at 53a-54a. 

B. Court of Appeals Decision 
The Seventh Circuit affirmed. It rejected three 

theories of fiduciary status, two offered by petitioner, 
and one by the Department of Labor.  

The court first examined whether AUL might have 
become a fiduciary by creating a menu of investment 
options available to plans and participants—what the 
court referred to as petitioner’s “product design” 
theory. Pet. App. 11a. The court found this theory 
“functionally indistinguishable” from the one rejected 
in Hecker v. Deere & Co. In Hecker, the Seventh 
Circuit concluded that “selecting which funds will be 
included in a particular 401(k) investment product, 
without more, does not give rise to a fiduciary 
responsibility.” Id. at 12a. 

The fact that AUL reserved the right to substitute 
or delete investment options did not create fiduciary 
status because AUL had never exercised that right in 
a way that might give rise to a claim. Pet. App. 12a-
13a. Likewise, the fact that the offerings on AUL’s 
platform were limited to certain share classes of 
mutual funds did not make AUL a fiduciary. If AUL 
had offered cheaper share classes, the court observed, 
it might have made up the difference by charging 
higher fees. Moreover, since AUL disclosed the 
expense ratio of each fund on its platform, petitioner 
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“was free to seek a better deal with a different 401(k) 
service provider if he felt that AUL’s investment 
options were too expensive.” Id. at 13a. In sum, the 
court ruled that “standing alone, the act of selecting 
both funds and their share classes for inclusion on a 
menu of investment options offered to 401(k) plan 
customers does not transform a provider of annuities 
into a functional fiduciary.” Id. at 13a-14a. 

The Seventh Circuit likewise rejected petitioner’s 
theory that AUL was a fiduciary because it held plan 
assets in a separate account. AUL keeps track of plan 
participants’ contributions and investment instruc-
tions and invests their money in the mutual funds 
participants select. Although these tasks are 
“essentially ministerial,” petitioner argued that they 
made AUL a fiduciary because ERISA imposes 
fiduciary status on people who exercise “any 
authority or control” over plan assets, not just 
“discretionary” control. Id. at 14a-15a (emphasis 
omitted). 

Clarifying its own earlier decisions and aligning 
itself with every other Circuit that has addressed the 
issue, the Seventh Circuit held that ERISA does not 
require the exercise of “discretionary” authority over 
plan assets to create fiduciary status. Pet. App. 14a-
16a. But the court went on to note that ERISA also 
provides that a person is a fiduciary “only ‘to the 
extent’ it exercises its authority or control.” Id. at 
16a. To be actionable, an exercise of control must 
involve the “action at issue in the suit”—here, the 
receipt of revenue sharing. Id. Petitioner did not 
allege that AUL mismanaged the separate account in 
any way, such as by “losing track of participants’ 
contributions or withdrawing funds in the separate 
account to pay for a company-wide vacation to Las 
Vegas.” Id. at 17a. Instead, the actions at issue—the 
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receipt of revenue sharing—had nothing to do with 
the management of the separate account. Id. This 
doomed petitioner’s second theory of fiduciary status. 

Finally, the Department of Labor filed an amicus 
brief arguing that AUL was a fiduciary because it 
retained the contractual right to delete or substitute 
funds that petitioner had selected for the plan. 
Although AUL exercised this right on only two 
occasions, neither of which could give rise to an 
ERISA claim, the Department argued that AUL 
“exercised” this authority, thereby becoming a 
fiduciary, every time it invested contributions in one 
of the chosen mutual fund share classes, rather than 
voluntarily investing them in less expensive share 
classes of the same funds. Pet. App. 18a.  

The Seventh Circuit rejected this theory, finding it 
to be “effectively a ‘non-exercise’ theory of exercise: 
because AUL could unilaterally substitute less 
expensive share classes, its failure to do so amounts 
to an exercise of its authority.” Id. The court held 
that the Department’s proposed approach was 
“unworkable,” “conflicts with a common-sense under-
standing of the meaning of ‘exercise,’ is unsupported 
by precedent, and would expand fiduciary responsi-
bilities . . . to entities that took no action at all with 
respect to a plan.” Id.  

REASONS FOR DENYING THE PETITION 
I. THERE IS NO CONFLICT AMONG THE 

CIRCUITS.  
Petitioner claims that the Seventh Circuit’s 

decision created a conflict with six other circuits “by 
holding that a plan provider’s undisputed exercise of 
control over plan assets is not, standing alone, 
dispositive of the provider’s fiduciary status.” Pet. 13. 
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Petitioner argues that other circuits “agree on the 
necessity and logic of ERISA’s imposition of fiduciary 
duties whenever one controls a plan’s assets.” Id. 
(emphasis omitted). According to petitioner, the 
Seventh Circuit “injected into this bright-line 
definition of ‘fiduciary’ an entirely separate issue of 
whether AUL actually misused the plan’s money in 
some illegitimate way, as opposed to whether it was 
in a position to do so by virtue of its control of plan 
assets.” Id. at 14. Petitioner’s argument mischarac-
terizes both the Seventh Circuit opinion and the 
opinions of the other circuits. 

First, the Seventh Circuit did not hold, as plaintiff 
contends, that “a person who exercises some 
authority or control over the assets of a plan is a 
fiduciary with respect to that plan only if he is 
alleged to have ‘mismanaged’ the plan’s assets.” Pet. 
i. Nor did it hold that “a service provider’s undisputed 
control over plan assets is not enough to render the 
provider a plan fiduciary.” Id. at 2. Rather, the 
Seventh Circuit held that AUL “is not acting as a 
fiduciary” under ERISA “when it makes decisions 
about, or engages in, revenue sharing.” Pet. App. 4a 
(emphasis added). As the Seventh Circuit succinctly 
stated, “Leimkuehler’s claims focus on share-class 
selection and revenue sharing, and AUL’s main-
tenance of the separate account involves neither.” Id. 
at 17a. 

Far from creating a circuit split, the Seventh 
Circuit clarified its earlier precedent and expressly 
“agree[d]” with other Circuits that ERISA imposes a 
fiduciary duty on anyone who manages or disposes of 
plan assets, without any “separate requirement of 
discretionary authority or control.” Pet. App. 16a. 
Petitioner’s claim was rejected not because the 
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Seventh Circuit cast doubt on that rule of law, but 
because it “does not help [petitioner] as much as he 
might think.” Id.  

As the Seventh Circuit explained, ERISA’s 
definition of fiduciary “states that an entity is a 
fiduciary only ‘to the extent’ it exercises its authority 
or control.” Pet. App. 16a. Indeed, this Court “has 
interpreted this phrase as requiring that an entity 
exercise authority or control with respect to the action 
at issue in the suit in order to be subject to liability as 
a fiduciary under this section.” Id. (emphasis added). 
Specifically, in Pegram v. Herdrich, 530 U.S. 211 
(2000), this Court explained that the threshold 
question is whether a person “was acting as a 
fiduciary (that is, was performing a fiduciary 
function) when taking the action subject to 
complaint.” Id. at 226 (emphasis added).  

The Seventh Circuit’s holding is a straightforward 
and faithful application of Pegram. “AUL’s control 
over the separate account can support a finding of 
fiduciary status only if Leimkuehler’s claims for 
breach of fiduciary duty arise from AUL’s handling of 
the separate account.” Pet. App. 17a. Put another 
way, AUL is a fiduciary to the extent it exercises 
control over plan assets. But that is not the fiduciary 
duty petitioner seeks to impose on AUL. Rather, 
petitioner is trying to impose a fiduciary duty that 
extends to AUL’s selection of share classes for its 
menu of investment options. As the Seventh Circuit 
found, that decision is completely unrelated to AUL’s 
handling of plan assets. Even petitioner conceded 
that “AUL selects share classes and decides how 
much it will receive in revenue sharing when it 
designs its investment-options menu.” Id. These 
selections occurred before petitioner became a client 
of AUL, and “well before a Plan participant deposits 
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her contributions in the separate account and directs 
AUL where to invest those contributions.” Id.  

Moreover, revenue sharing payments come from 
the assets of mutual fund companies and are paid 
directly to AUL; no revenue sharing flows through an 
AUL separate account. Pet. App. 6a-7a; JA 561-62 
¶ 5. Thus, because AUL was not acting as a fiduciary 
when taking the action subject to complaint—i.e., 
when selecting share classes for its investment-
options menu—any control it exercised over the 
separate account did not “render AUL a fiduciary 
under the circumstances of this case.” Pet. App. 17a. 
Whether AUL was a fiduciary for some other purpose 
or at some other time is irrelevant. 

Second, the Seventh Circuit’s decision is in 
harmony with the decisions of all other circuits to 
have considered the issue. As explained below, in 
each of the cases petitioner relies upon, the 
defendants were found to be fiduciaries only when 
the alleged breach was directly related to the 
defendant’s exercise of control over plan assets.  

1.  The D.C. Circuit.  In Chao v. Day, 436 F.3d 
234, 235 (D.C. Cir. 2006), the defendant was 
supposed to use plan assets to buy insurance for the 
plans, but instead “kept the money and provided the 
plans with fake insurance policies.” Day accepted 
checks from the plans, deposited those funds into his 
own account, and then absconded with the funds. 
That is, Day used his control of plan assets to steal 
money from the plan.  

The D.C. Circuit concluded that Day’s “authority or 
control” over plan assets was sufficient to make him a 
fiduciary when he used that control to steal plan 
funds. Id. at 236. Anticipating the kind of over-
reading of its ruling that petitioner proposes, the 
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court “hasten[ed] to emphasize the limited scope of 
today’s holding,” and stated that it did not “extend 
fiduciary status to every person who exercises ‘mere 
possession, or custody’ over the plans’ assets.” Id. at 
237. What mattered was that Day promised to use 
plan funds to purchase insurance for plan 
participants, “and then pilfered the plans’ assets by 
reneging on his promise.” Id. at 238. This caveat—
ignored by petitioner—mirrors the ruling of the 
Seventh Circuit. When a party exercises control over 
plan assets, it is a fiduciary, and can be held 
responsible for misdeeds in exercising that control, 
but no more.  

2.  The Second Circuit.  LoPresti v. Terwilliger, 
126 F.3d 34, 37 (2d Cir. 1997), involved a company 
that, pursuant to a collective bargaining agreement, 
was obliged to deduct money from employees’ 
paychecks and deposit it in a union pension fund. The 
money was deducted from the paychecks, but the 
pension funds never received it. Instead, the company 
took the money and used it to pay whichever of its 
creditors “screamed the loudest.” Id. The court 
determined that the defendant who “commingl[ed] … 
plan assets with the Company’s general assets, 
and … use[d] … those plan assets to pay Company 
creditors, rather than forwarding the assets to the 
Funds … ‘exercised authority or control respecting 
disposition of plan assets.’” Id. at 40 (alteration and 
omission omitted). Once again, this is perfectly 
consistent with the Seventh Circuit’s holding. When a 
party actually controls the disposition of plan assets, 
he can be held liable as a fiduciary for doing so 
wrongly.  

Significantly, another defendant in LoPresti was 
not a fiduciary because, although authorized to sign 
checks, he had “no responsibility for determining 



18 

 

which of the company’s creditors would be paid or in 
what order.” Id. at 40-41. Because he had no decision 
making responsibility regarding plan assets, he “did 
not exercise authority or control regarding the 
disposition of plan assets.” Id.  

3.  The Sixth Circuit.  In Briscoe v. Fine, 444 F.3d 
478, 482 (6th Cir. 2006), after M. Fine & Sons 
Manufacturing became insolvent, there remained 
some assets in the company’s healthcare plan, 
administered by Preferred Health Plan, Inc. (“PHP”). 
After the plan had ceased operation, PHP returned 
certain funds to M. Fine & Sons, as required by its 
agreement with the company. Id. at 492. The 
plaintiffs alleged that PHP breached its fiduciary 
duty by paying itself a fee from those remaining plan 
assets. The Sixth Circuit ruled that because PHP 
actually exercised control over the disposition of plan 
assets, it was a fiduciary “with regard to the control 
of those assets,” id. at 494, and so the claim against it 
could proceed. Like the D.C. Circuit, the Sixth Circuit 
cautioned against over-reading its ruling and 
emphasized that its holding “is a limited one” that 
would not “extend fiduciary status to every person 
who exercises ‘mere possession, or custody’ over the 
plan’s assets.” Id.  

Consistent with this caveat, the Sixth Circuit also 
held that the individual directors of M. Fine & Sons 
were not fiduciaries because there was no evidence 
that they “made any decisions with respect to plan 
management or the collection or distribution of plan 
assets.” Id. at 487-88. A director’s responsibility is 
limited to “obligations that arise from their specific 
fiduciary acts.” Id. The acts by the directors that 
could give rise to fiduciary liability—their selection of 
PHP as plan administrator and delegation of plan 
management to the human resources department—
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were not the acts that allegedly breached any 
fiduciary duty. Id. Thus the Sixth Circuit’s ruling in 
Briscoe parallels the analysis of the Seventh Circuit. 
Where the claim is that the defendant mishandled 
plan assets over which it exercised control, the 
defendant may be a fiduciary in a relevant way; but 
where the claim is unconnected to the particular 
control the defendant exercised, it is not.  

4.  The Eighth Circuit.  FirsTier Bank, N.A. v. 
Zeller, 16 F.3d 907 (8th Cir. 1994), involved the 
employee profit sharing plan of the Land Paving 
Company. FirsTier was “the named trustee under the 
Plan, authorized and directed to hold, manage, 
invest, and account for all Plan assets.” Id. at 911. 
FirsTier nonetheless argued that it had no fiduciary 
duty with respect to certain loans it made with plan 
assets before the company went bankrupt because it 
made the loans at the direction of the company 
(another plan fiduciary), and did not exercise 
discretion. The Eighth Circuit rejected the argument, 
ruling that “an ERISA trustee who deals with plan 
assets in accordance with proper directions of another 
fiduciary is not relieved of its fiduciary duties to 
conform to the prudent man standard of care.” Id. 
That is, the Eighth Circuit’s ruling stands for nothing 
more than that an entity that actually exercises 
control over the disposition of plan funds can be held 
responsible as a fiduciary for failing to use reasonable 
care in doing so. (In fact, FirsTier had not behaved 
unreasonably in making the loans and was 
determined not to have breached its duty. Id. at 912-
13.)  

5.  The Ninth Circuit.  In IT Corp. v. General 
American Life Insurance Co., 107 F.3d 1415, 1417-18 
(9th Cir. 1997), an administrator of an ERISA plan 
was empowered to process claims and either deny 
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them or pay them. The plaintiffs alleged that the 
administrator erroneously paid a large claim, thereby 
depleting plan assets that could have been used for 
other claims. The plan administrator had to 
“exercise[] its judgment” in determining whether 
medical claims were “doubtful.” Id. at 1418. Because 
the plan administrator exercised control over the 
money in the plan’s bank account, and the alleged 
breach related to that control, the Ninth Circuit 
observed that the plan administrator might be a 
fiduciary on that basis as well. Id. at 1421. 

6.  The Tenth Circuit.  In Coldesina v. Estate of 
Simper, 407 F.3d 1126 (10th Cir. 2005), the plaintiff 
was the trustee of his dental practice’s employee 
benefits plan. Upon the recommendation of a plan 
advisor, the plaintiff hired a company to serve as an 
administrator of the plan. The administrator 
accepted money and used the funds to pay for 
insurance for the benefit of plan participants. At 
some point, at the plan advisor’s direction, the 
administrator stopped using plan funds to buy 
insurance and instead forwarded them to the advisor 
with the understanding that the advisor would use 
the funds to buy the insurance. The trustee of the 
plan never authorized or knew about that decision, 
id. at 1130, and the advisor stole over $600,000 from 
the plan before committing suicide. Id. at 1131.  

The Tenth Circuit ruled that the administrator 
assumed fiduciary responsibilities when he decided to 
use his control over plan funds to write checks to the 
advisor. The administrator “had total control over the 
plan’s money while it was in his account.” Id. at 1133. 
Consistent with the Seventh Circuit’s analysis in this 
case, the administrator was deemed a fiduciary 
because he inappropriately disposed of plan assets 
while he was in control of them. As the Tenth Circuit 
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stated, the defendant “assumed control over 
disposition of the funds by exercising his own 
judgment rather than acting at the plan’s direction.” 
Id. at 1134 (emphasis added). This exercise of control 
over plan assets made the defendant a fiduciary for 
actions taken in relation to those assets. Petitioner 
here, in contrast, has made no similar claim against 
AUL, which acted at the direction of the Leimkuehler 
Plan and its participants. 
II. THE SEVENTH CIRCUIT’S DECISION 

CONFORMS WITH LONG-ESTABLISHED 
DEPARTMENT OF LABOR OPINIONS ON 
ERISA’S DEFINITION OF “FIDUCIARY.” 

Petitioner argues that the Seventh Circuit’s 
decision “disregards long-established Department of 
Labor policy holding that revenue sharing practices 
like AUL’s are subject to ERISA’s fiduciary pro-
visions.” Pet. 20 (capitalization omitted). Petitioner’s 
argument misconstrues the Department’s trilogy of 
opinion letters evaluating whether service providers 
that receive revenue sharing are fiduciaries engaged 
in prohibited transactions. See Dep’t of Labor, 
Opinion 97-15A, 1997 ERISA LEXIS 18, at *10-11 
(May 22, 1997) (the “Frost Letter”); Dep’t of Labor, 
Opinion 97-16A, 1997 ERISA LEXIS 17 (May 22, 
1997) (the “Aetna Letter”); Dep’t of Labor, Opinion 
2003-09A, 2003 ERISA LEXIS 11 (June 25, 2003) (the 
“ABN AMRO Letter”). Although the business models 
varied, the theme of the opinion letters is the same: A 
service provider acts as a fiduciary only when it 
“exercise[s] any authority or control to cause a plan to 
invest in a mutual fund that pays a fee to the [service 
provider] in connection with the plan’s investment.” 
Frost Letter at *10; accord Aetna Letter at *10 
(analyzing whether an entity “does not exercise any 
authority or control to cause a plan to invest in a 
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mutual fund”); ABN AMRO Letter at *16 (no 
violation “when the decision to invest in such funds is 
made by a fiduciary who is independent of” the 
service provider). An entity that merely carries out 
others’ directions about investing in mutual funds—
as AUL did—does not exercise authority or control 
and is not a fiduciary. Frost Letter at *10-11. The 
Seventh Circuit’s decision is not in conflict with these 
Department opinions. 

In an amicus brief to the Seventh Circuit, the 
Department of Labor argued that, because AUL 
reserved the contractual right to change its 
investment line-up, it exercised control over plan 
assets regardless of whether AUL ever actually 
exercised that right. This was not a position the 
Department had previously advanced in any of the 
opinion letters discussed above. As a new position 
advanced in an amicus brief, the argument was not 
entitled to deference. Cf. Christopher v. SmithKline 
Beecham Corp., 132 S. Ct. 2156, 2166 (2012). In any 
event, the Department’s argument reads the word 
“exercise” out of the statute. As the Seventh Circuit 
observed, the Department’s approach “conflicts with a 
common-sense understanding of the meaning of 
‘exercise,’ is unsupported by precedent, and would 
expand fiduciary responsibilities . . . to entities that 
took no action at all with respect to a plan.” Pet. App. 
18a. 
III. THE SEVENTH CIRCUIT’S DECISION IS A 

STRAIGHTFORWARD APPLICATION OF 
PEGRAM AND CONSISTENT WITH THE 
DECISIONS OF THIS COURT. 

Petitioner argues that the Seventh Circuit’s 
decision “conflicts with this Court’s recognition that 
‘the principal statutory duties’ ERISA imposes on a 
fiduciary ‘relate to the proper management, 
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administration, and investment of fund assets, the 
maintenance of proper records, the disclosures of 
specified information, and the avoidance of conflicts 
of interest.’” Pet. 22 (emphasis omitted) (quoting 
Mass. Mut. Life Ins. Co v. Russell, 473 U.S. 134, 142-
43 (1985)). Petitioner goes on to assert that AUL’s 
acceptance of revenue sharing constitutes a 
prohibited transaction. Pet. 22-23.  

Nothing in this case calls Russell into doubt for the 
simple reason that the obligations discussed in 
Russell presuppose that the defendant is a fiduciary. 
Russell does not illuminate the question recognized 
as a “threshold” determination in Pegram: whether a 
defendant is a fiduciary in any relevant way. If AUL 
was not acting as a fiduciary “when taking the action 
subject to complaint,” 530 U.S. at 226, as the Seventh 
Circuit found, that is the end of the inquiry.  
IV. THE CASE DOES NOT PRESENT A RE-

CURRING QUESTION BECAUSE THE DE-
PARTMENT OF LABOR NOW REGULATES 
REVENUE SHARING. 

Finally, petitioner argues that this case “raises a 
question of vital importance to every American whose 
retirement savings are invested in a retirement 
plan.” Pet. 24. Petitioner is wrong for two reasons. 
First, as discussed above, there is no conflict between 
the circuits for this Court to resolve. Second, the 
Department of Labor has recently issued regulations 
that require service providers like AUL to disclose 
their revenue-sharing arrangements. 77 Fed. Reg. 
5632 (Feb. 3, 2012); 29 C.F.R. § 2550.408b-2 (2012); 
Pet. App. 8a. This regulation does not prohibit 
revenue sharing, but instead requires service 
providers to disclose their revenue sharing practices. 
Because the Department has already regulated the 
practice of revenue sharing, any decision by this 
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Court is unlikely to affect anyone other than the 
parties to this case. 

CONCLUSION 
For the foregoing reasons, the petition for a writ of 

certiorari should be denied. 
    Respectfully submitted, 
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