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OPINION BELOW

The State seeks review of an unpublished opinion of the Minnesota Court

of Appeals, State v. Sago, 2013 WL 1943006 (Minn. Ct. App. May 13, 2013).

The Minnesota Supreme Court denied! the State's petition for further review on

August 6, 2013.

JURISDICTION

The State asserts jurisdiction ojf this Court under 28 U.S.C. § 1257(a). The

Minnesota Court of Appeals decided respondent Sago's case on May 13, 2013.

The judgment became final on August 14, 2013.

CONSTITUTIONAL PROVISION INVOLVED

The case involves the Double .Jeopardy Clause of the Fifth Amendment to

the United States Constitution:

No person shall be held to anslver for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury, except in
cases arising in the land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any person be subject for
the same offense to be twice put in jeopardy of life or limb; nor shall be
compelled in any criminal case: to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation

RESPONDENT'S STATEMENT OF THE CASE

The State of Minnesota charged Sago with being an ineligible person in

possession of a firearm in violation of Minn. Stat. § 624.713, Subd. 2. To prove

Sagowas ineligible to possess a firearm, the State was required to prove that Sago

had been convicted of a "crime of vidlence." See Minn. Stat. § 609.712, Subd. 5.



At trial, the State introduced a multip e page exhibit, numbered 14, which

consisted of certified copies of the Washington County, Minnesota, district court's

Register of Actions and three separate documents captioned Sentencing Order

from Sago's sentencing and two later probation violation hearings to prove that he

had been convicted of second-degree |riot which is a crime of violence. See Minn.

Stat. § 624.712, Subd. 5. The jury returned a guilty verdict and the district court

ordered that the probation department prepare a presentence investigation and the

matter was scheduled for sentencing.

At the June 15, 2012 sentencing hearing, the presentence investigation

report showed that Sago actually had been convicted of damage to property and

not riot in the second degree. (June 15 sentencing hearing at 5) Damage to

property is not a crime of violence. See Minn. Stat. § 624.712, Subd. 5. Sago's

sentencing was continued for two weeks and the prosecutor ordered the plea

transcripts for the underlying damage to property case. (June 15, 2012 sentencing

hearing at 6)

On June 29, 2012, the district court considered Sago's motion for a

judgment of acquittal and the State's rjiotion for a new trial. The district court at

this time had the benefit of the Octobejr 6, 2008 plea transcripts for Sago's damage

to property offense. (June 29, 2013 hearing transcript at 3)

At a July 6, 2012 hearing the State indicated that it had no idea that there

was an error with the damage to property conviction. (July 6, 2012 hearing at 11)

The district court issued an Order acquitting Sago of the offense. The district



court found that there was insufficient evidence to support Sago's conviction.

"The Court is granting defendant's Motion for Judgment ofAcquittal because it

was later discovered that the conviction provedat trial is not a valid conviction for

a crime of violence. The State could have chosen to introduce at trial evidence of

all three of defendant's convictions, including his juvenile adjudications, and it

chose not to. Without one or more ofthose convictions, however, the State has

failed to prove an essential element of the crime charged, and this conviction may

not stand." (July 6, 2012 hearing at 17-18)

ARGUMENT

Petitioner's Certiorari Petition ^hould be denied because the district court

properly entered ajudgment of acquittal, as there was insufficient evidence to

prove that Sago had been convicted of a crime of violence. Second, the prosecutor

knew or should have known the evidebce was insufficient for a conviction because

the State's own exhibit showed that there was an issue with the supposed

disqualifying offense so that this was not trial error warranting a new trial.

1. THE DISTRICT COURT PROPERLY GRANTED SAGO'S MOTION
FOR AN ACQUITTAL BECAUSE THE EVIDENCE OFFERED BYTHE
STATE WAS INSUFFICIENT TO PROVE AN ESSENTIAL ELEMENT
OF THE OFFENSE.

The district court properly acquitted Sago because there was insufficient

evidence to prove that he was convicted of a crime of violence. To satisfy due

process, the State must prove every element ofa crime beyond a reasonable doubt.

Patterson v. New York, 432 U.S. 197, 204 (1977); In re Winship, 397 U.S. 358,



364 (1970). A judgment of acquittal based on insufficient evidence bars a second

trial because it violates the prohibition against Double Jeopardy. See Fong Foo v.

U.S., 369 U.S. 141, 142(1962)

The district court properly acquitted Sago of the offense after considering

all of the evidence, which included the transcripts that proved that Sago had

pleaded to an offense that didnot maljce him ineligible to possess a firearm.

As this Court recently stated "our cases have defined an acquittal to encompass

any ruling that the prosecution's proof is insufficient to establish criminal liability

for an offense. Thus an acquittal incjudes a ruling by the court that the evidence

is insufficient to convict, a factual finding that necessarily establishes the criminal

i

defendant's lack of criminal culpability, and any other ruling which relates to the

ultimate question of guilt or innocence." Evans v. Michigan, 133 S. Ct. 1069,

1075 (20 \3)(internal citations and quotations omitted). The district court granted

Sago's post-verdict motion for an acquittal after it considered all the evidence

before it, including copies of plea transcripts that the state provided, which proved

conclusively Sago had not been convicted of the crime of violence used by the

State at trial. The district court properly ordered an acquittal because the evidence

guilty beyond a reasonable doubt.

The State argues, "the prior conviction admitted at trial- taken at face value-

was sufficient to sustain the guilty veidict." (State's Certiorari Petition at 5) This

argument ignores the procedural posture of the case. The State appealed from the

district court's order acquitting Sago of the offense, so the proper analysis

was legally insufficient to prove Sago



involves the evidence the district court considered in granting Sago's motion for

acquittal. As the Minnesota Court of Appeals recognized, "[t]he state cites no

caselaw demonstrating that, when viewing the evidence in the light most favorable

to the state in the context of a judgment of acquittal, the district court is required to

ignore the erroneous nature of evidence presented by the state." State v. Sago,

A12-1240, 2013 WL 1943006 (Minn. Ct. App. May 13, 2013). The State still has

not cited to any caselaw requiring the district court to ignore the overwhelming

evidence that proved Sago was not convicted of the crime of violence used at trial

by the State. The district court granted Sago's post-verdict motion for an acquittal

after considering the plea transcript for the alleged disqualifying offense. The

evidence taken at face value was not sufficient to sustain a guilty verdict.

The State's argument also ignores the fact that the December 11, 2008

exhibit 14 and submitted to the jury shows

that Sago was never convicted of riot in the second degree. (See Sentencing Order

included in the Appendix) The evidence proved that Sago had been convicted of

damage to property. Thejury verdict was rendered in error despite the evidence it

received.

The State tries to suggest that the district court did not acquit Sago of the

offense. (State's Certiorari Petition at 6) The district court's conclusion was clear.

The district court found that the State failed to prove an essential element of the

offense. The district court acquitted Sago of the offense.

Sentencing Order that was included in



The State's analogy to the troubled St. Paul Minnesota Police crime lab is

telling. (State's Certiorari Petition at 7) The State seems to imply that some level

of executive branch incompetence allbws a defendant to be retried following an

acquittal despite his protections against Double Jeopardy. Certainly, the State

should not be allowed to retry a defendant if a crime lab employee, through

negligence or incompetence, improperly processes evidence and a defendant is

acquitted. "The Double Jeopardy Clause forbids a second trial for the purpose of

affording the prosecution another opportunity to supply evidence which it failed to

muster in the first proceeding." Burks v. UnitedStates, 437 U.S. 1, 11 (1978).

Here, the district court properly acquijted Sago of the offense.

The evidence considered by fh$ district court proved beyond any doubt that

Sago had not been convicted of the charged crime of violence, an essential

element ofthe offense. The district c<Wt properly granted Sago's motion for an

acquittal because the evidence introduced at trial failed to prove that Sago was

convicted of a crime of violence. Given that Evans held that an improper acquittal

barred retrial, there is no reason for this Court to grant review in this case where

the district court properly granted Saga's motion for acquittal.

2. RETRIAL IS BARRED BY THE DOUBLE JEOPARDY CLAUSE OF
THE UNITED STATES CONSTITUTION BECAUSE SAGO WAS

ACQUITTED ON THE MERT S OF THE CASE.

The error in the conviction information was not trial error because the State

should have known about the error. The State relies on Lockhart v. Nelson, 488

U.S. 33 (1988) for the proposition that the prosecutor's error here was trial error



and that retrial is not barred by the Double Jeopardy Clause of the United States

Constitution. (State's Certiorari Petition at 5) In Nelson, the State introduced,

without objection from the defense, certified copies of four prior felony

convictions. Unbeknownst to the prosecutor, one of those convictions had been

pardoned by the Governor several years after its entry. Nelson, 488 U.S. 33 at 36.

This Court explained the difference between trial error and insufficient

evidence in Burks.

In short, reversal for trial error, as distinguished from evidentiary
insufficiency, does not constitute a decision to the effect that the
government has failed to prove Its case. As such, it implies nothing with
respect to the guilt or innocence of the defendant. Rather, it is a
determination that a defendant ljias been convicted through a judicial
process which is defective in some fundamental respect, e. g., incorrect
receipt or rejection of evidence,! incorrect instructions, or prosecutorial
misconduct. When this occurs, the accused has a strong interest in
obtaining a fair readjudication of his guilt free from error, just as society
maintains a valid concern for insuring that the guilty are punished.

Burks at 15.

This is not a case where the district court admitted evidence that should have been

suppressed or where there was an improper instruction. The State failed to prove

their case.

Here, the prosecutor, in order to| prove an essential element of the offense,

simply failed to review the exhibit he offered into evidence. The most cursory

review of the exhibit shows the Sentencing Order dated December 11, 2008

indicates that Sago had pleaded guilty to damage to property. While the

prosecutor here said he did not know about error in his exhibit, it is only because



of his negligence in failing to reviewthe document before he submitted it to the

jury. ("Also, the State had absolutely no idea that this evidence was inaccurate or

invalid." (July 6, 2012 hearing at 11)) The prosecutor did not know the evidence

was inaccurate because he failed to review his own evidence. Had the prosecutor

reviewed the exhibit that he offered in^o evidence he would have realized that

there was a problem with the evidence! He did not. Sago should not have to stand

trial again to allow the State another trial where they will, presumably, adequately

review their evidence before seeking to admit it.

This Court's decision in Nelson presented a different factual situation. In

Nelson, there is nothing in the decision that suggests the prosecutor failed to

review their exhibit before they offered it into evidence. Second, there was

nothing in the document to put the prosecutor on notice thatNelson had been

pardoned. The State improperly argues thatthe question is not what the state and

defense should have known, but simply whether "the evidence offered by the State

and admitted by the trial court- whethererroneously or not- would have been

sufficient to sustain a guiltyplea." (State's Certiorari Petition at 9) As argued

above, the evidence was not sufficient to sustain a guilty verdict and the

prosecutor here should have known the evidence was insufficient.

The State argues that "[requiring the state to always submit redundant

evidence, in order to avoid the remote possibility of a Double Jeopardy Clause

issue, would hardly be in the interest of judicial efficiency, and is not

constitutionally mandated." (State's CJertiorari Petition at 8) There is no need for a



prosecutor to submit redundant evidence. A prosecutor should be familiar with

the evidence they submit to a jury to ensure judicial efficiency. The district court

properly acquitted Sago afterthe Stat^ failed to prove an essential element beyond

a reasonable doubt. The issue surrounding the conviction information was not

trial error because it was not erroneously admitted evidence. The prosecutor knew

or should have known about the problem with the conviction because his own

exhibit put him on notice of the issue.

CONCLUSION

The district court properly acquitted

he had been convicted of a crime of violence

Sago after the State failed to prove that

There is no reason for this Court to

grant review to resolve any perceived

Evans and Nelson, because there is no

tension between this Court's decision in

should be dismissed.

Dated: January 16,2014

tension. The State's Certiorari Petition
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UNPUBLISHED OPINION

CHUTICH, Judge

In this appeal, the state argues that, the district court erred in entering a judgment

ofacquittal and dismissing the charge against respondent Esau Chucky Sago, rather than
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ordering a new trial. Because the distr

new trial and granted Sago's motion for j

ictt court properly denied the state's motion for a

udgment of acquittal, we affirm.

FACTS

Respondent Esau Chucky Sago was arrested on January 25, 2012, in St. Paul.

Ramsey County subsequently charged him with possession of a firearm by an ineligible

person. See Minn. Stat. § 624.713, subd. 1(2) (2010). In the complaint, the state cited

three alleged prior convictions that made Sago ineligible to possess a firearm: a second-

degree riot conviction; a juvenile adjuc.ication for a fifth-degree controlled substance

violation; and a juvenile adjudication for terroristic threats.

During a two-day jury trial, the state introduced into evidence a certified copy of

Sago's criminal conviction for second-degree riot in Washington County in 2008. The

state did not present any evidence of jSago's two juvenile adjudications. The jury

convicted Sago of felon in possession based on the riot conviction.

During the pre-sentence investigation process, the state learned that Sago's 2008

conviction was actually for first-degree criminal damage to property and not second-

degree riot. Under Minnesota law, criminal damage to property is not a crime of violence

that makes a person ineligible to posses$ a firearm. See Minn. Stat. § 624.712, subd. 5

(2010). The state notified the defense and the district court of the error.

The state moved for a new trial ajtid Sago moved for judgment of acquittal. The

district court denied the state's motion, concluding that rule 26.04 of the Minnesota Rules

of Criminal Procedure provided no mechanism for the state to move for a new trial. It

B-3



granted Sago's motion because his 20C8

support a conviction under section 624

DE

I. Motibn for a New Trial

The state first contends that the district court erred by denying its motion for anew

trial. Here, the district court denied the state's motion for a new trial because it

concluded that "[fjhere is no procedural; mechanism for the State to move for a new trial."

Under the Minnesota Rules ofCriminal Procedure, the district court may grant anew trial

"on written motion of a defendant" or "on its own initiative and with the consent of the

defendant."1 Minn. R. Crim. P. 26.0<j, subd. 1, 2. The rules of criminal procedure,

however, do not allow the state to movfc for a new trial. Thus, the district court did not

eiT in denying the state's motion for a new trial.

II. Judgment of Acquittal

The state also appeals the district court's grant ofSago's motion for judgment of

acquittal.2 Amotion for judgment of acquittal is properly granted where the evidence,

viewed in the light most favorable to the state, is insufficient to sustain a conviction.

criminal-damage-to-property conviction did not

713. The state appealed.

^CISION

The districtcourt asked Sago if he would
A motion for judgment of acquittal is

party or within 15 days after the jury is
18(1), (3). The jury found Sago guilty
judgment of acquittal until June 28, 20
motion before the district court, and the
timely because it was brought within
conviction was discovered. The state
waived any argument about the timeliness
N.W.2d 776, 780 (Minn. App. 1997)
waived), review denied (Minn. Aug. 5, 1997).

consent to a new trial, but Sago did not.
ypically made at the close of evidence for either
discharged. See Minn. R. Crim. P. 26.03, subd.
on April 26, 2012, but Sago did not move for
2. The state objected to the timing of Sago's
district court concluded that Sago's motion was
fifteen days after the error in his previous

not appeal this determination, and thus, has
of Sago's motion. See State v. Butcher, 563

(stating that issues not briefed on appeal are

does

B-4



State v. Simion, 745 N.W.2d 830, 841 (Minn. 2008); see also Minn. R. Crim. P. 26.03,

subd. 18(1) (stating that acourt may order "a judgment of acquittal on one or more of the

charges if the evidence is insufficient to sustain a conviction"). When the state's

evidence is insufficient for a conviction, "the only just . . . remedy is the direction of a

judgment of acquittal." State v. Clark, 755 N.W.2d 241, 256 (Minn. 2008) (alteration in

original) (quotation omitted). Areviewing court must determine whether the jury, acting

with due regard for the presumption of innocence and the requirement of proof beyond a

reasonable doubt, could reasonably havf concluded that the defendant was guilty of the

N.W.2d 465, 476-77 (Minn. 2004).

The state charged Sago with violating Minnesota Statutes section 624.713,

subdivision 1(2), which prohibits possession of a firearm by a person who has been

convicted of a crime of violence. Bece.use Sago had never actually been convicted of

found that the state failed to prove an essentialsecond-degree riot, the court explicitly

element ofthe crime. The district court's conclusion that the evidence was insufficient to

convict is an acquittal on the merits "because such a finding involve[d] a factual

determination about the defendant's guilt or innocence." State v. Sahr, 812 N.W.2d 83,

90 (Minn. 2012), cert denied, 133 S. Ct. 1455 (2013). Because the state's evidence was

insufficient for a conviction, the district court properly entered ajudgment of acquittal.

See Clark, 755 N.W.2d at 256.

The state argues that the district coMrt

have granted a new trial rather than grantin:

charge against Sago. This argument requjr

applied the wrong remedy and that it should

ing a judgment of acquittal and dismissing the

es us to analyze whether double jeopardy bars
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re-trial. "[W]hen there is an acquittal or. the merits, double jeopardy bars review of any

underlying issues . . . ." Id.; see also Evans v. Michigan, 133 S. Ct. 1069, 1074 (2013)

("A mistaken acquittal is an acquittal nonetheless, and we have long held that [a] verdict

of acquittal . . . could not be reviewed, on error or otherwise, without putting [a

defendant] twice in jeopardy, and therjeby violating the Constitution." (alteration in

original) (quotation omitted)).

The state argues that this case is governed by the Supreme Court's decision in

Lockhart v. Nelson, 488 U.S. 33, 109 S. Ct. 285 (1988). In Lockhart, the defendant

pleaded guilty to burglary and the state sought to sentence him under the habitual

criminal statute "which provides that a jdefendant who is convicted . . . and who has

previously been convicted of. . . [or] found guilty of four ... or more felonies, may be

sentenced to an enhanced term of imprisonment of between 20 and 40 years." Id. at 34-

35, 109 S. Ct. at 287 (alteration in original) (quotation omitted). At the sentencing

hearing, the state introduced certified copies of four prior felony convictions. Id. at 36,

109 S. Ct. at 288. On cross-examinatiom, the defendant claimed that the governor had

pardoned one of the convictions but eventually "agreed that the conviction had been

commuted rather than pardoned." Id. Based on the four prior convictions, the jury found

j

that the defendant qualified for an enhanced sentence. Id.

Several years later, the state investigated the allegedly pardoned conviction at the
i

district court's request and found that the defendant had in fact been pardoned for the

crime. Id. at 37, 109 S. Ct. at 289. The state informed the court that it intended to move

to resentence the defendant as a habitual offender, using a different prior conviction. Id.
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The district court held that the double-jeopardy clause prevented the state from

attempting to resentence the defendanj as ahabitual offender. Id. The Eighth Circuit
Court of Appeals affirmed. Id.

The Supreme Court granted revfew to address the issue of "whether the Double

Jeopardy Clause allows retrial when j reviewing court determines that adefendant's
conviction must be reversed because evidence was erroneously admitted against him."

Id. at 40, 109 S. Ct. at 290. The Supreme Court distinguished reversals "based solely on

evidentiary insufficiency" where the "government has failed to prove its case against the

defendant," and reversals based on "ordinary trial errors [such] as the incorrect receipt or

rejection of evidence." Id. (quotations omitted). "[T]he latter implies nothing with

respect to the guilt or innocence of the defendant but is simply adetermination that [he]

has been convicted through a judicial process which is defective in some fundamental

respect." Id. (alteration in original) (quotation omitted). The Supreme Court concluded

that "in cases such as this, where the evidence offered by the State and admitted by the

trial court—whether erroneously or not-^would have been sufficient to sustain aguilty

verdict, the Double Jeopardy Clause do^s not preclude retrial." Id. at 34, 109 S. Ct. at

287.

The state argues that the district dourt should have applied the Lockhart standard

in determining whether to grant ajudgment of acquittal. Specifically, the state contends

that the district court should have considered the evidence of the second-degree riot

charge offered by the state, erroneous oil not, in determining whether the evidence was

sufficient to sustain a guilty verdict. Because second-degree riot is a crime of violence
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that makes a person ineligible to possess a firearm, the state contends that the district

court erred by concluding that the evidence was insufficient and granting the judgment of

acquittal.

Although the facts of the present case are somewhat similar to those of Lockhart,

the procedural posture of this case is remarkably different. In Lockhart, the district court

did not grant a judgment of acquittal, but rather "declared [Lockhart's] enhanced

sentence to be invalid." Id. at 37, 109 S. Ct. at 289. Accordingly, the Supreme Court

reviewed the district court's determination that double jeopardy would bar the state's

attempt to resentence Lockhart. The court concluded that, in the context of the double-

jeopardy clause, the district court applied the incorrect standard and should have

considered all the evidence presented by the state, erroneous or not, to determine whether

retrial was permitted. Id. at 34, 109 S. Ct. at 287.

Here, unlike Lockhart, the state is appealing from the grant of a judgment of

acquittal. When determining whether to grant a judgment of acquittal, the district court is

required to view the evidence in the light most favorable to the state. See Simion, 745

N.W.2d at 841. Because the district court granted the judgment of acquittal and denied

the state's motion for a new trial, the district court never reached the double-jeopardy

issue presented in Lockhart. The state cites no caselaw demonstrating that, when viewing

the evidence in the light most favorable to the state in the context of a judgment of

acquittal, the district court is required to ignore the erroneous nature of evidence

presented by the state.
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In addition, Sago was never convicted of second-degree riot, unlike the conviction

in Lockhart that occurred and was subsequently pardoned. Thus, Sago's judgment of

acquittal was not based on an ordinary trial error, but rather was based on evidentiary
insufficiency because the government failed to prove its case. See Lockhart, 488 U.S. at

40, 109 S. Ct. at 290. The state could have introduced evidence at trial of Sago's juvenile

adjudications that make him ineligible to possess afirearm, but it chose not do so. "[T]he

Double Jeopardy Clause forbids a second trial for the purpose of affording the

prosecution another opportunity to supply evidence which it failed to muster in the first

proceeding." Clark, 755 N.W.2d at 256 (quotation omitted).

The district court properly concluded that "[wjithout one or more of those

convictions ... the State has failed to prove an essential element of the crime charged,

and this conviction may not stand." Thus, we affirm the district court's judgment of
acquittal.

Affirmed.
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