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CORPORATE DISCLOSURE STATEMENT 
Pursuant to Supreme Court Rule 29.6, 

Petitioner Sun Capital Partners III, LP states that it 
has no parent corporation and that no publicly held 
company has a 10% or greater ownership interest in 
it; Petitioner Sun Capital Partners III QP, LP states 
that it has no parent corporation and that no publicly 
held company has a 10% or greater ownership 
interest in it; and Petitioner Sun Capital Partners IV, 
LP states that it has no parent corporation and that 
no publicly held company has a 10% or greater 
ownership interest in it. 
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INTRODUCTION 
Respondent offers no plausible theory for 

dispelling the circuit conflict the Sun Funds have 
identified.  The Seventh Circuit and the D.C. Circuit 
have squarely held that this Court’s decisions 
interpreting the term “trade or business” in section 
162(a) of the Internal Revenue Code (“IRC”) (and, in 
particular, Commissioner v. Groetzinger, 480 U.S. 23 
(1987)) should govern interpretation of the same 
phrase in section 1301(b)(1) of ERISA.  See Cent. 
States Se. & Sw. Areas Pension Fund v. Messina 
Prods., LLC, 706 F.3d 874, 883 (7th Cir. 2013); 
Connors v. Incoal, Inc., 995 F.2d 245, 251 (D.C. Cir. 
1993).  In contrast, the First Circuit below made clear 
that it was “rejecting [the] argument that [the] 
Groetzinger test must be used in interpreting 
§ 1301(b)(1).”  App. 30a.  

Respondent would like to paper over that 
conflict with the theory that all circuits take a “fact-
based” approach to “trade or business” status and 
thus apply the same test.  But that superficial 
assertion fails to recognize that the circuits apply 
different legal standards in analyzing the facts.  
Under this Court’s section 162(a) decisions, providing 
management services to a company in which one 
invests does not convert an investor into a “trade or 
business.”  See Whipple v. Comm’r, 373 U.S. 193, 202-
03 (1963).  The First Circuit, however, repeatedly 
pointed to involvement in management (in contrast to 
being a passive investor) as the primary factor in 
holding that Sun Fund IV was a trade or business. 

Even without the circuit conflict, the decision 
below would warrant review due to the uncertainty it 
has cast over a critical sector of the economy.  The 
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threat of withdrawal liability under the First 
Circuit’s vague “investment plus” test will deter 
private equity funds from investing in companies 
with obligations to multi-employer pension plans.  
Cutting off a source of capital for such companies, 
especially those in distress, will potentially hasten 
their demise—resulting in not only a loss of jobs, but 
also a further weakening of the pension plans to 
which those employers contributed.  Those are 
precisely the results Congress sought to avoid.  

Respondent’s only retort is to ignore the 
consternation the decision has caused and claim that 
any negative consequences from the ruling would 
have already occurred in the wake of an unpublished 
2007 letter ruling from the Pension Benefit Guaranty 
Corporation (“PBGC”) reaching a similar result.  That 
assertion is meritless.  As the first court of appeals 
decision treating a private equity fund as a trade or 
business for purposes of withdrawal liability under 
ERISA, the decision below has fundamentally altered 
expectations, replacing a clear rule with uncertainty 
under the First Circuit’s standardless “investment 
plus” test. 

The Court should not wait for the effects of the 
decision to play out for years before resolving the 
circuit conflict and correcting the error below.  The 
petition for certiorari should be granted. 

ARGUMENT 
I. The Decision Below Conflicts with 

Decisions of Other Circuits Applying this 
Court’s Section 162(a) Cases to ERISA. 

The decision below conflicts with decisions of 
the Seventh and D.C. Circuits, which hold that this 
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Court’s interpretation of the term “trade or business” 
under section 162(a) of the IRC should govern 
interpretation of the same phrase in ERISA.  The 
First Circuit made clear that it “reject[s] the 
proposition” that section 162(a) decisions “are 
determinative,” App. 30a (emphasis omitted), and 
that it was “rejecting [the] argument that [the] 
Groetzinger test must be used in interpreting 
§ 1301(b)(1).”  Id.  None of Respondent’s theories for 
explaining away that conflict withstands scrutiny.  

Respondent first asserts that “most courts do 
not simply apply ... Groetzinger.”  Opp. 4.  Instead, 
Respondent claims (based on one district court 
decision) that Groetzinger is merely a “starting point” 
and argues that “all circuits” use “a more complex 
and fact-specific approach.”  Opp. 4-5.  Those claims 
ignore the holdings of the relevant decisions.  The 
Seventh Circuit has unequivocally declared that “in 
our circuit ... the Groetzinger test is the test for 
determining whether entities are ‘trades or 
businesses’ under section 1301(b)(1).  There is no 
more uncertainty; that issue is settled.”  Messina, 706 
F.3d at 883 (emphasis added); see also Cent. States 
Se. & Sw. Areas Pension Fund v. White, 258 F.3d 636, 
642 (7th Cir. 2001) (“[I]n interpreting the phrase 
‘trade or business,’ this court looked to Internal 
Revenue Code Section 162(a) ... and to the Supreme 
Court’s decision in [Groetzinger] interpreting that tax 
code section.”).  Similarly, the D.C. Circuit made clear 
that Groetzinger’s “construction of ‘trade or business’ 
is the most authoritative pronouncement available, 
and we therefore rely on it.”  Connors, 995 F.2d at 
251.  Respondent makes no attempt to address these 
unequivocal holdings. 
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Next, Respondent seeks to sidestep these cases 
by observing that Groetzinger limited its 
interpretation “to the specific income tax provision at 
issue in that case.”  Opp. 5.  But the Seventh and 
D.C. Circuits rejected that precise basis for refusing 
to apply the trade-or-business analysis from section 
162(a) cases to the ERISA context.  See White, 258 
F.3d at 642; Connors, 995 F.2d at 250-51.  Those 
courts explained that Groetzinger’s interpretation of 
“trade or business” under section 162(a) was a 
natural fit for interpreting the same phrase in ERISA 
because the phrase serves the same purpose in both 
statutes: “to distinguish trades or businesses from 
investments.”  White, 258 F.3d at 642 (internal 
quotation omitted); see also Connors, 995 F.2d at 250-
51 (noting that “the parties have offered no better 
interpretation” of “trade or business” than 
Groetzinger, “and we can imagine none”).   

Respondent also repeatedly asserts that all 
circuits apply a “fact-based test,” Opp. 9, essentially 
arguing that any court using a “fact-based” analysis 
is applying the same test.  Thus, Respondent claims 
that the cases show a uniform approach because 
other circuits also “analyz[e] the facts and 
circumstances surrounding” the alleged trade or 
business in each case.  Opp. 5.  That is a non 
sequitur.  That a court examined the facts says 
nothing about the legal rule used to assess the 
significance of those facts.  The Seventh and D.C. 
Circuits apply the rule from section 162(a) decisions, 
under which providing management services to the 
company in which one has invested cannot, in itself, 
transform an investor into a trade or business.  See 
Whipple, 373 U.S. at 202-03; Pet. 23.  Respondent 
itself confirms that the First Circuit did not follow 
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that rule as Respondent explains that the First 
Circuit’s “investment-plus” analysis turned on factors 
such as whether the Sun Funds were “passive” 
investors and various aspects of their involvement in 
management activity.  Opp. 8.  

Indeed, in attempting to show supposed 
uniformity, Respondent highlights another critical 
divergence between the First Circuit and other courts 
of appeals.  The Sun Funds pointed out that, unlike 
the First Circuit, the Seventh Circuit has never 
suggested that devoting time to managing the 
company in which one has invested (and that has 
incurred withdrawal liability) can convert an investor 
into a “trade or business.”  Pet. 17-18.  Respondent 
claims that the Sun Funds failed to explain part of 
the Seventh Circuit’s analysis in the Messina case 
supposedly showing that the Seventh Circuit used 
the same analysis as the First Circuit by “look[ing] at 
the additional activities” of the defendants.  Opp. 11.  
But the Sun Funds did describe that analysis, 
because it proves the Sun Funds’ point.  In Messina 
(and other cases), the Seventh Circuit analyzed the 
defendants’ activities in renting real estate, a 
business separate from the trucking business that 
had incurred withdrawal liability.  See Messina, 706 
F.3d at 880 (noting that the pension fund was not 
pursuing defendants “because of their ownership of or 
[management] positions within [the withdrawing 
employer], nor could it”; but instead “seeks to hold 
the Messinas liable for operating as a ‘trade or 
business’ as commercial and residential landlords”); 
Pet. 18.  Messina buttresses the Sun Funds’ point: no 
court, other than the First Circuit, has found that a 
defendant is engaged in a trade or business because it 
helps manage the company in which it has invested.  
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In any event, even if it were true that “all 
circuits” followed the same “complex and fact-specific 
approach” outlined by the First Circuit, Opp. 4, that 
would only confirm the need for review by this Court.  
Despite decrying the lack of “guidance” in this area, 
App. 38a, the First Circuit refused to provide any 
“guidelines for what the ‘plus’ is” in its “investment 
plus” test and instead went no “further than to say 
that on the undisputed facts of this case, Sun Fund 
IV is a ‘trade or business.’”  App. 23a.  If it were true 
that other circuits determined “trade or business” 
status on a similar ad hoc basis after considering an 
undifferentiated morass of facts, the confusion 
inherent in that system would separately justify 
granting the writ.  See, e.g., Conkright v. Frommert, 
559 U.S. 506, 518-20 (2010) (reversing lower court to 
ensure “efficiency, predictability, and uniformity” in 
ERISA and to avoid “the uniformity problems that 
arise from” “ad hoc” standards for decisionmaking). 
II. The Decision Below Conflicts with This 

Court’s Precedents.  

Respondent is also wrong in claiming that the 
decision below is consistent with this Court’s section 
162(a) precedents.  Whipple established a clear rule: 
it is “untenable” to claim that “one who actively 
engages in serving his own corporations for the 
purpose of creating future income through those 
enterprises is in a trade or business.”  373 U.S. at 
203.  The First Circuit refused to apply that rule.  
Instead, it held that an entity that solely “make[s] 
investments, manage[s] those investments, and 
earn[s] only investment returns” can be a trade or 
business, App. 31a, and it made clear that some 
undefined amount of management activity could 
convert an investor into a trade or business, see, e.g., 
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id. at 24a (relying on “activ[e] involve[ment] in 
management”).  That approach cannot be reconciled 
with Whipple.  Indeed, other courts have recognized 
that, under Whipple, where a partnership invests in a 
business and its partners have “active involvement” 
in the business, including “appl[ying] ... knowledge 
and experience to insure that an investment is 
successful,” the partnership is not thereby engaged in 
a trade or business.  Lewin v. Comm’r, 335 F.3d 345, 
349, 350 (4th Cir. 2003) (per curiam) (internal 
quotation omitted). 

Respondent argues that Whipple is limited to 
holding that managing a corporation one owns is not 
‘“without more, a trade or business.’”  Opp. 9 (quoting 
Whipple, 373 U.S. at 203) (emphasis added by 
Respondent).  According to Respondent, the First 
Circuit identified something “more” to justify its 
ruling.  The problem with that theory is that there is 
a fundamental mismatch between the “plus” factors 
the First Circuit used for its “investment plus” test 
and factors that may properly count as something 
“more” under Whipple.  The First Circuit repeatedly 
framed the issue before it as whether each Sun Fund 
was “merely a ‘passive’ investor,” App. 4a, and cited 
“activ[e] involve[ment] in management,” id. at 24a, as 
a key factor making Sun Fund IV a trade or business.  
But under Whipple, management activity itself 
cannot trigger “trade or business” status.  Instead, 
the something “more” must involve receipt of non-
investment income.  Whipple, 373 U.S. at 202-03.   

Respondent thus falls back on the 
management fee offsets to satisfy Whipple’s 
something “more.”  Opp. 8.  But the supposed offsets 
cannot support the decision below.  The Sun Funds 
have shown that the GP of Sun Fund IV waived its 
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fees and thus that Sun Fund IV did not receive any 
offsets.  Pet. 25.  Respondent, moreover, does not 
dispute that it admitted below that the GP “has 
waived management fees.”  App. 92a.  The First 
Circuit’s refusal to acknowledge such undisputed 
facts should not stand in the way of review here. 

More importantly, even if the Sun Funds did 
receive a fee offset, that could not satisfy the Whipple 
test.  Under Whipple, providing management services 
to a company one owns cannot amount to a trade or 
business absent separate income for those services.  A 
discount on fees that an investment fund would 
otherwise pay its GP for management services it 
consumes—especially a discount that prevents double 
charging—is not such income.  Pet. 25.  Critically, 
moreover, the offset is not remuneration for services 
provided by the Sun Funds.  The First Circuit itself 
described the offset, not as a payment to the Funds 
for services, but rather as a consequence of the 
Funds’ ability to “funnel management and consulting 
fees” to affiliates of their GPs, which provide the 
services.  App. 33a.  Nothing in that arrangement (a 
discount in return for a business referral) justifies the 
leap to holding that the Sun Funds were themselves 
in the “trade or business” of providing management 
services. 
III. The First Circuit’s Vague “Investment 

Plus” Test Creates Needless Uncertainty 
and Will Deter Investment. 

Even if there were not a circuit conflict, the 
uncertainty the First Circuit’s decision has created 
and the deterrent effect it has on investment would 
warrant granting immediate review.   
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Respondent claims that the PBGC already 
determined in 2007 that a private equity fund could 
be a “trade or business,” and that if any deleterious 
effects would follow from such a decision, they would 
already have happened.  But an unpublished letter 
ruling from a PBGC appeals board and a published 
decision of a federal court of appeals are not 
equivalent legal precedents.  As the First Circuit 
explained, the PBGC’s letter was a “one-member 
decision and was apparently not published, or at least 
not made widely publicly available,” App. 18a n.13, 
and it “was not the result of public notice and 
comment, and merely involved an informal 
adjudication,” id. at 20a.  Because the decision was 
not entitled to Chevron deference, id. at 20a-22a, it 
had no controlling effect on any subsequent court.  
The reaction to that decision predicts nothing about 
the impact the First Circuit’s ruling will have. 

Respondent, moreover, has no response to the 
outpouring of anxious commentary confirming the 
significance of the decision below.  See Pet. 27 n.16.  
As of November 2013, a Google search revealed at 
least thirty client alerts or other articles warning 
private equity funds about the consequences of the 
decision.  As of February 2014, that number has 
nearly doubled, and the decision has also received 
attention in treatises and practitioners’ guides, 
almost uniformly highlighting the uncertainty 
generated by the vague “investment-plus test.”  See, 
e.g., 3 ERISA Practice and Litigation § 12:7 (2013); 
Adam H. Isenberg & Monique Bair DiSabatino, 
Private-Equity Funds Beware: How You Could Be 
Exposed to Pension Liability After Sun Capital, AM. 
BANKR. INST. J. 20, 84-85 (Oct. 2013).   
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In addition, given the use of the term “trade or 
business” in section 414(c) of the IRC, the uncertainty 
extends “beyond potential liability of the private 
equity fund for withdrawal liability” under ERISA.  1 
Jeffrey D. Mamorsky, Employee Benefits Handbook § 
24:37 (2013).  For example:  

“If private equity funds are deemed to be 
engaged in a trade or business, then 
they could be treated as a common 
parent under 414(c) so as to result in the 
fund and all of the portfolio companies 
in which the fund owns a controlling 
interest being treated as a single 
employer for qualified plan purposes, 
including the nondiscrimination 
requirements.”   

Id.; see also Pet. 30-31.  Respondent has no response 
whatsoever to such concerns about potential spillover 
effects of the decision. 

 Sooner or later this Court will have to resolve 
the questions presented in the Petition.  The Court 
should not force an industry that supports 18,000 
companies employing over 7.5 million Americans, see 
PEGCC, PE by the Numbers (June 2013), 
http://www.pegcc.org/education/pe-by-the-numbers/, 
to suffer years of uncertainty and needless litigation 
when the Court can resolve those questions now. 
IV. The Posture of the Case Does Not Counsel 

Against Review. 

The suggestion that the interlocutory posture 
of the case counsels against review, Opp. 2, is also 
meritless.  The district court held on summary 
judgment that neither Sun Fund could be deemed a 
“trade or business” and entered final judgment in 
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their favor.  App. 84a-85a.  If this Court reverses the 
First Circuit, that final judgment will be reinstated 
and this litigation will be over.  This Court frequently 
grants certiorari in cases in a parallel posture.  See, 
e.g., Altria Group, Inc. v. Good, 555 U.S. 70, 75-76 
(2008); F. Hoffman-La Roche Ltd. v. Empagran S.A., 
542 U.S. 155, 160 (2004); Clackamas 
Gastroenterology Assocs., P.C. v. Wells, 538 U.S. 440, 
442-44 (2003).  Indeed, it does so despite the same 
objections about “interlocutory posture” raised by 
Respondent here.  See, e.g., Respondent’s Br. in Opp. 
in F. Hoffman-La Roche Ltd. v. Empagran, No. 03-
724, 2003 WL 22793763, at *6 (filed Nov. 14, 2003). 

It is thus settled law that the interlocutory 
posture of a case does not bar review of an “important 
and clear-cut issue of law that is fundamental to the 
further conduct of the case.”  Eugene Gressman et al., 
SUPREME COURT PRACTICE 281 (9th ed. 2007) 
(collecting authorities).  This petition presents such a 
question.  The test for “trade or business” status 
under section 1301(b)(1) is entirely distinct from 
remaining issues in the case and could terminate the 
litigation.  Moreover, contrary to Respondent’s 
suggestion that the “record is not fully developed,” 
Opp. 3, nothing to be decided in the pending remand 
will have any bearing on the questions presented 
here.  The remand will address solely the factual 
question whether Sun Fund III received a fee offset 
and the question whether any Sun Fund satisfies the 
“common control” requirement of the statute.  See 
App. 39a.  Nothing in the resolution of those issues 
can affect this Court’s decision on the issues 
presented here. 

Judicial economy also favors granting review 
now, since there is no point in requiring the parties 



 
 
 
 

12 
 

 

and the lower courts to complete proceedings on 
remand and another appeal through the First Circuit 
merely to return here a year from now presenting 
exactly the same questions for review.   

Finally, immediate review is warranted given 
that the decision is deterring investment in 
employers with unfunded pension obligations.  If the 
decision may be overturned, it should not be allowed 
to stifle potentially business-saving (and job-saving) 
capital injections in myriad employers for a year or 
more before this Court considers granting review. 

 
CONCLUSION 

For the foregoing reasons, the petition for 
certiorari should be granted. 
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