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(i) 

QUESTIONS PRESENTED 
1. Whether the State is precluded from challeng-

ing the application of the federal reserved water 
rights doctrine to navigable waters to effectuate the 
rural subsistence priority provided for by the Alaska 
National Interest Lands Conservation Act (ANILCA), 
16 U.S.C. § 3101 et seq., when the State previously 
litigated and lost the issue twice in the Ninth Circuit, 
chose not to petition for certiorari from the second of 
those decisions a decade ago, and forfeited the issue 
by declining to raise it in the courts below in this pre-
sent round of litigation.   

2. Whether the fact-bound application by the dis-
trict court and the Ninth Circuit of the federal re-
served water rights doctrine to various Alaska waters 
in order to fulfill the rural subsistence priority war-
rants review by this Court.   
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INTRODUCTION 
At root, the Petition challenges whether ANILCA’s 

rural subsistence priority may be applied to naviga-
ble waters in which the federal government has re-
served water rights.  However, the State is clearly 
precluded from attempting to relitigate that issue.  It 
litigated and lost the issue twice previously in the 
Ninth Circuit, with the court of appeals holding each 
time that ANILCA’s rural subsistence priority applies 
to those navigable waters in which the United States 
has reserved rights.  John v. United States, 247 F.3d 
1032 (9th Cir. 2001) (“Katie John II”) (initial en banc); 
Alaska v. Babbitt, 72 F.3d 698 (9th Cir. 1995) (“Katie 
John I”). 

The en banc decision in Katie John II included a 
“Special Statement” by Judge Rymer expressing the 
concern that “Alaska has had two bites at the same 
apple,” id. at 1050 (Rymer, J.), because it was “rais-
ing precisely the same issue on this appeal as we 
heard and determined on the last one,” id. at 1051, a 
view echoed by other members of the initial en banc 
panel.  See id. at 1033-34 (Reinhardt, J., concurring).  
The decision also included a vigorous debate between 
three judges on the one hand who were of the view 
that the subsistence priority should extend “to all 
navigable waters within the State of Alaska,” id. at 
1034-44 (Tallman, J., concurring in the judgment) 
(emphasis in original), and three judges on the other 
who argued that ANILCA does not contain a clear 
statement of Congress’s intent to divest Alaska of au-
thority over its navigable waters, and thus that the 
federal government can effectuate the subsistence 
priority in none of them.  Id. at 1044-50 (Kozinski, J., 
dissenting).  The latter view did not prevail, and the 
State chose not to seek this Court’s review of the en 
banc court of appeals’ decision.  At that point, pursu-
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ant to well-established doctrines of repose and finali-
ty, the applicability of the subsistence priority to nav-
igable waters in Alaska in which the federal govern-
ment has reserved water rights became a matter de-
cided, and is not properly susceptible to challenge in 
the instant proceedings.  Congress, of course, retains 
authority to adopt a new approach, but it has chosen 
not to act in the intervening 13 years. 

The State did not urge either of the lower courts to 
revisit application of the reserved rights framework.  
It merely challenged how that framework applied to 
particular bodies of water.  It is only before this Court 
that the State now seeks a third bite at the apple.  
Because it is precluded as a matter of law from doing 
so, and because it has forfeited such a challenge in 
any event, the petition plainly should be denied.  

The only issue not waived or precluded is the pains-
taking, fact-bound application of the reserved rights 
doctrine to various bodies of water in Alaska.  The 
Secretaries assembled a 10,500 page administrative 
record to document their conclusions and rationale 
after a multi-year rule-making process that included 
intense congressional scrutiny.  Their conclusions 
were affirmed by the district court and the Ninth Cir-
cuit – in opinions written by two experienced Alaskan 
judges possessing intimate familiarity with the sub-
ject matter.  Perhaps recognizing that this is not 
normally the stuff of certiorari, the State dresses up 
its Petition with claims that the federal government’s 
effectuation of the rural subsistence priority amounts 
to a massive intrusion into Alaska’s sovereign rights.  
But these claims are pure hyperbole.  While the Peti-
tion nowhere mentions this fact, the federal regula-
tions at issue provide that state fish and game laws 
and regulations shall operate in all areas to which 
the priority extends – except in the limited circum-
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stances of an express determination to preempt state 
fishing regulations.  36 C.F.R. § 242.25(b), (l).  The 
State cites only one instance of such preemption in 
the subsistence fishing context in the 14 years since 
the federal regulations became effective – and then 
only to the extent of a three-day closure of non-
subsistence fishing in a federal wildlife refuge.  
Moreover, Alaska retains the power to change its 
laws to unify subsistence management in the State 
on all lands and waters in Alaska under the coopera-
tive federalism scheme the State urged Congress to 
embody in ANILCA and that Congress embraced.    

The argument of the State and its amici that this 
case possesses national implications likewise falls 
flat.  The definition of “public lands” in ANILCA at 
issue here applies only “in Alaska,” 16 U.S.C. 
§ 3102(3); see Amoco Production Co. v. Village of 
Gambell, Alaska, 480 U.S. 531, 546-56 (1987), and 
the Secretaries utilized that definition only to identi-
fy the waters in which the United States holds an in-
terest for purposes of this unique statute.   

In sum, the Petition should be denied.   

STATEMENT OF THE CASE 
I. FACTUAL BACKGROUND 

A. The State’s Refusal to Honor Native 
Subsistence Rights 

While the Petition asserts that Alaskans sought 
statehood because of concerns over a federal man-
agement scheme that was diverting much of the ben-
efit of Alaska’s fisheries to non-Alaskan interests, it 
leaves out the second part of the story, in which the 
new State then took numerous actions to deprive 
Alaska Natives of their time-honored rights to utilize 
those fisheries for subsistence purposes.  State regu-
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latory restrictions on Native subsistence harvests 
proliferated after the responsibility for managing fish 
and game was transferred from the federal govern-
ment to the State.  Regulatory bodies strongly influ-
enced by the views of urban sport and commercial in-
terests imposed these restrictions.  D. Case & D. 
Voluck, ALASKA NATIVES AND AMERICAN LAWS 294-95 
(3rd Ed. 2012) (Case & Voluck).   

Congress, however, had conditioned statehood on 
Alaska’s agreement not to interfere with Alaska Na-
tive aboriginal hunting and fishing rights.  1958 
Statehood Act, Pub. L. No. 85-508, § 4, 72 Stat. 339, 
339 (1958) (providing the “State and its people do 
agree . . . [and] forever disclaim all right and title . . . 
to any lands or other property (including fishing 
rights)” belonging to Alaska Natives, authority over 
which “shall be and remain under the absolute juris-
diction and control of the United States”); see general-
ly COHEN’S HANDBOOK OF FEDERAL INDIAN LAW 
§ 4.07[3][b][i] (Lexis/Nexis 2012).  Recognizing that 
subsistence hunting and fishing are essential to the 
continued physical, economic, traditional and cultural 
existence of Alaska Natives, Congress had long pro-
vided statutory protections for those uses of fish and 
wildlife.  Act of June 7, 1902, 32 Stat. 327, amended 
by Act of May 11, 1908, 35 Stat. 102 (Alaska’s first 
game act); Alaska Game Commission Act of 1925, 
§10, 43 Stat. 739, 744.  See generally COHEN’S HAND-
BOOK OF FEDERAL INDIAN LAW, supra, at § 4.07[3][c][i] 
(detailing pre-ANILCA history); Case & Voluck, su-
pra, at 270-71.  The Secretary of the Interior and his 
Solicitor had likewise long acknowledged the unex-
tinguished aboriginal hunting and fishing rights of 
Alaska Natives.  See, e.g., Aboriginal Fishing Rights 
in Alaska, 57 Interior Dec. 461, 462-63, 1942 WL 
4531 (1942).   
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Section 6(b) of the Statehood Act granted the State 
the right to select 102.55 million acres for its own use 
from “vacant, unappropriated, and unreserved” public 
lands.  72 Stat. at 340.  As the new State began to se-
lect lands, Native tribes and individuals protested to 
the Secretary of the Interior that their aboriginal 
claims blanketed the state, and on January 17, 1969, 
Secretary Stewart Udall imposed a freeze on further 
patenting or approval of applications for public lands 
in Alaska pending the settlement of Native claims.  
Pub. Land Order No. 4582, 34 Fed. Reg. 1025 (1969); 
see Alaska v. Udall, 420 F.2d 938 (9th Cir. 1969).   

B. The Alaska Native Claims Settlement 
Act and the Alaska National Interest 
Lands Conservation Act 

In 1971, Congress enacted the Alaska Native 
Claims Settlement Act (“ANCSA”), 43 U.S.C. § 1601, 
et seq.  Section 4(b) explicitly extinguished hunting 
and fishing rights based on aboriginal title:  “All abo-
riginal titles, if any, and claims of aboriginal title in 
Alaska based on use and occupancy . . . including any 
aboriginal hunting and fishing rights that may exist, 
are hereby extinguished.”  Id. § 1603(b).  Congress 
did so, however, only after making clear its expecta-
tion that “both the Secretary and the State [would] 
take any action necessary to protect the subsistence 
needs of the Natives.”  H. Conf. Rep. No. 92-746, at 37 
(1971), reprinted in 1971 U.S.C.C.A.N. 2247, 2250. 

Neither the Secretary of the Interior nor the State 
complied with those expectations. 

[S]ome nine years later it was compellingly clear 
that neither the state nor the Secretary were 
likely to protect subsistence in the manner Con-
gress had contemplated.  Neither the secretary 
nor the state had withdrawn any lands for sub-
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sistence uses, let alone established any sort of 
hunting and fishing preferences to limit nonresi-
dent access to resources needed by [local] sub-
sistence users. 

Case & Voluck, supra, at 292-93.  Urban and sporting 
interests continued to dominate State management of 
fish and wildlife resources and state agencies were 
simply unwilling to protect Native subsistence uses.  
Id. at 294-95. 

By the late 1970’s, it was accordingly obvious that 
in order for the federal government to be faithful to 
its policy of dealing honorably with Alaska’s indige-
nous peoples, Congress would have to devise a new 
means of protecting Native customary and traditional 
hunting, fishing, and gathering in Alaska.  Former 
Secretary of the Interior Stewart Udall had written 
that “there can be no subsistence program worth the 
paper it is written on unless the Congress uses its 
power under the U.S. constitution and grants such 
rights to the Alaska Natives.”  Id. at 295.  In keeping 
with this view, Congress passed Title VIII of the 
Alaska National Interest Lands Conservation Act 
(ANILCA), 16 U.S.C. §§ 3111-3126.  

Early drafts of what became Title VIII of ANILCA 
contained a Native subsistence preference on federal 
public lands in Alaska, and allowed for State man-
agement of the priority.  126 Cong. Rec. 29,278–79 
(1980) (written statement of Rep. Udall).  However, 
Congress recast the priority as one for “rural” resi-
dents in order to alleviate the State’s concern (un-
founded under well-established principles of federal 
law) that a Native-only priority would violate the 
Equal Protection Clause and would therefore pre-
clude the State from effectively managing these re-
sources.  H.R. Rep. No. 96-97, part 1 at 541-44 (1979).  
See Case & Voluck, supra, at 297.  The statutory pri-
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ority accordingly reflected a compromise between the 
United States, the State, and the Alaska Native 
community to protect customary and traditional uses 
of fish and game under federal law.  

Congress prefaced Title VIII with a declaration that 
“the continuation of the opportunity for subsistence 
uses by rural residents of Alaska . . . is essential to 
Native physical, economic, traditional, and cultural 
existence. . . .”  16 U.S.C. § 3111(1).1  Congress fur-
ther found that it was necessary “to protect and pro-
vide the opportunity for continued subsistence uses 
on the public lands by Native and non-Native rural 
residents.”  Id. § 3111(4). 

In terms of its operative sections, Title VIII pro-
vides that “the taking on public lands of fish and 
wildlife for nonwasteful subsistence uses shall be ac-
corded priority over the taking on such lands of fish 
and wildlife for other purposes.” Id. § 3114 (emphasis 
added).  The statute directs the Secretary of the Inte-
rior to establish an administrative structure neces-
sary for the implementation of the statute.  Id. 
§ 3115(a)–(c).  Importantly, the State of Alaska can 
preclude federal management by enacting “laws of 
general applicability which are consistent with, and 
which provide for the definition, preference, and par-

                                            
1 “Subsistence uses” are defined as “the customary and 

traditional uses by rural Alaska residents of wild, renewable 
resources” for a variety of purposes.  Id. § 3113.  “Subsistence 
fishing and hunting provide a large share of the food consumed 
in rural Alaska.  The state’s rural residents harvest about 
22,000 tons of wild foods each year — an average of 375 pounds 
per person.  Fish makes up about 60 percent of this harvest.  
Nowhere else in the United States is there such a heavy reliance 
upon fish and game.” U.S. Fish & Wildlife Service, Alaska 
Subsistence Fisheries, available at http://www.fws.gov/fisheries/ 
fishhabitats/ak_subsistence_fisheries.html. 
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ticipation specified in, sections 3113, 3114, and 3115 
of this title.”  Id. § 3115(d).  The Secretary is to moni-
tor the State’s performance in this regard, and report 
periodically to appropriate congressional committees.  
Id. § 3116.  ANILCA authorizes any person or organi-
zation aggrieved by the failure of the state or federal 
government to enforce the subsistence priority set 
forth in section 3114 to file a civil action for injunc-
tive relief in federal district court.  Id. § 3117. 

The working assumption of all parties was that the 
State of Alaska would take full advantage of the co-
operative federalism scheme that was a central com-
ponent of Title VIII by enacting and implementing 
laws consistent with Title VIII’s rural priority, there-
by facilitating a unified management regime on fed-
eral, state, and private lands.  Indeed, Alaska was so 
committed to the proposed management program 
that it had enacted the necessary statutes in 1978, 
while Congress was still working on the final version 
of ANILCA.  See Case & Voluck, supra, at 298-99.  “In 
1982, the Secretary of the Interior certified that the 
state legislative program was in compliance with 
ANILCA.”  Kenaitze Indian Tribe v. Alaska, 860 F.2d 
312, 313-14 (9th Cir. 1988). 

The cooperative federalism regime operated for 
eight years.  At that point the State was disabled 
from continuing its role due to the decision of the 
Alaska Supreme Court in McDowell v. State, 785 P.2d 
1 (Alaska 1989), which held that the rural subsist-
ence priority violated the Alaska Constitution.  Since 
that decision, the State has chosen not to amend its 
laws to allow for unified state management of sub-
sistence uses.  See Case & Voluck, supra, at 303.   
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C. The Failure of State Management and 
the Issuance of Federal Regulations 

Even before the McDowell decision, problems arose 
with the State’s management of the subsistence pri-
ority.  Under the State’s auspices, many traditional 
upriver subsistence fisheries along the Copper River 
had been shut down shortly after statehood in favor 
of downriver commercial fisheries.  See John v. Alas-
ka, No. A85-698-CV, Order on Cross Motions for 
Summary Judgment at 2 (D. Alaska Jan. 19, 1990).  
These upriver closures were the genesis for the Katie 
John litigation, which commenced in 1985 after the 
Alaska Board of Fisheries refused a request from 
Katie John and Doris Charles that the fishery at the 
site of historic Native Village of Batzulnetas be 
opened.  Id. at 2-3.  Katie John and Doris Charles 
were respected Alaska Native elders whose families 
had resided and fished at Batzulnetas for hundreds of 
years until the State closed the fishery in 1964.  They 
and others with a custom and tradition of fishing at 
the site brought an action against the State pursuant 
to § 807 of ANILCA to enforce Title VIII’s priority for 
subsistence uses.  Id.  The federal district court is-
sued an injunction opening the fishery in 1989, and 
then entered judgment contemplating State rulemak-
ing to comply with the subsistence priority.  Id. at 6-
8.  Because of the intervening decision in McDowell, 
however, the State could not engage in such rulemak-
ing, and the federal government reassumed its statu-
tory duty to enforce the priority on federal lands and 
waters.  See 16 U.S.C. § 3115(d).  The federal gov-
ernment issued permanent regulations implementing 
ANILCA in 1992.  See 57 Fed. Reg. 22940 (1992). 
II. COURSE OF PROCEEDINGS 

Although the federal government’s regulations were 
supposed to implement ANILCA’s subsistence priori-
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ty, they excluded nearly all navigable waters (and 
hence nearly all waters where fishing occurs) from 
their ambit.  See 57 Fed. Reg. 22940, 22942 (1992) 
(noting that the rule “generally excludes navigable 
waters” from federal subsistence management); 55 
Fed. Reg. 27114, 27115 (1990) (same).  See also App. 
189a.  The one percent of navigable waters over 
which federal jurisdiction was assumed were those 
over pre-statehood withdrawals of submerged lands 
retained by the United States.  57 Fed. Reg. at 22941.  

Not surprisingly, litigation ensued.  The lead case 
was Katie John, Doris Charles and Mentasta Village 
Council v. United States, No. A90-484-CV (HRH) (D. 
Alaska), in which the State was joined as a party. 
Shortly thereafter, the State filed Alaska v. Babbitt, 
No. A92-264-CV (HRH) (D. Alaska), which alleged 
that the federal government was without any author-
ity at all to adopt a management program on public 
lands, including navigable waters.  These cases were 
consolidated.  See John v. United States, 1994 WL 
487830 (D. Alaska March 30, 1994).   

In the course of the federal assumption of manage-
ment on federal lands, the Katie John plaintiffs and 
others filed a rule-making petition with the Secretar-
ies of Interior and Agriculture asking that the federal 
government promulgate a regulation defining all nav-
igable waters as public lands.  See Advance Notice of 
Proposed Rulemaking, 61 Fed. Reg. 15014, 15015 
(1996).  After these petitions were filed, the United 
States modified its position and concluded that wa-
ters subject to the federal reserved rights doctrine are 
public lands as defined in Title VIII of ANILCA.  App. 
189a. 

In 1994, the district court granted partial summary 
judgment to the Native plaintiffs and against the 
State.  The court first upheld the authority of the fed-
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eral government to implement by regulation a sub-
sistence management program on “public lands” un-
der Title VIII.  It then rejected the government’s posi-
tion that public lands should be defined by reference 
to the reserved water rights doctrine.  Instead, it held 
that the federal defendants were required by virtue of 
the navigational servitude to extend the program to 
protect subsistence fisheries in all navigable waters 
in Alaska.  Both the federal government and the 
State appealed.  John v. United States, 1994 WL 
487830 at *12-*14. 

The Ninth Circuit rejected the district court’s con-
clusion that ANILCA’s subsistence priority extends to 
all navigable waters.  Instead, it agreed with the fed-
eral government’s position that “public lands” under 
the statute should be defined with reference to feder-
ally reserved waters.  The court concluded that the 
Secretaries have responsibility for identifying those 
waters and applying the subsistence priority to them.  
Katie John I, 72 F.3d 698, 703-04 (9th Cir. 1995).  
This Court denied certiorari.  517 U.S. 1187 (1996). 

The district court then entered an order modifying 
its previous March 1994 decision so as to require the 
government to apply the ANILCA priority only to wa-
ters in which the United States has reserved water 
rights.  John v. Alaska, Nos. A90-484-CV and A92-
0264-CV, Civil Order (Feb. 7, 1996).  On December 
17, 1997, the agencies published proposed regulations 
identifying federally reserved waters in Alaska.  62 
Fed. Reg. 66216 (1997).  These regulations became 
effective October 1, 1999.  App. 188a. 

The district court then entered final judgment dis-
missing all claims in Katie John I in January 2000.  
John v. United States, Nos. A90-0484-CV and A92-
0264-CV, Order of Dismissal (Jan. 6, 2000) (“The 
court now readopts all of its rulings on the merits 
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heretofore made.  Those rulings shall be deemed final 
for all purposes and as to all parties.”).  See App. 14a-
15a.  The final judgment in the long-running litiga-
tion thus made the State’s loss on whether the “public 
lands” definition in Title VIII encompassed federal 
reserved waters ripe for review. 

“The State of Alaska appealed this final judgment, 
arguing that the ‘clear statement doctrine’ precluded 
the determination that any navigable waters in Alas-
ka could constitute ‘public lands.’”  App. 15a.  It was 
granted initial en banc review by the Ninth Circuit.  
Id.  After extensive briefing on the merits, “[a] major-
ity of the en banc court . . . determined that the 
judgment rendered by the prior panel [in Katie John 
I], and adopted by the district court, should not be 
disturbed or altered by the en banc court.”  Katie 
John II, 247 F.3d at 1033.  As discussed above, con-
curring and dissenting opinions engaged in a vigor-
ous debate as to whether the priority should in fact 
apply to all navigable waters, to no navigable waters, 
or to some navigable waters under the reserved water 
rights doctrine.  The State prepared to seek certiorari 
from this Court, but then-Governor Knowles ulti-
mately elected to “stop a losing legal strategy that 
threaten[ed] to make a permanent divide among 
Alaskans.”  Bill McAllister, Knowles Drops Katie 
John Case, JUNEAU EMPIRE Aug. 27, 2001, available 
at http://juneauempire.com/stories/082701/sta_ 
knowles.shtml.  Accordingly, the judgment in the liti-
gation became final and thereby entitled to the claim 
and issue preclusion that attaches to all final judg-
ments.  

In 2005, the State initiated a challenge to the regu-
lations’ identification of the waterways subject to fed-
eral subsistence priority.  The State conceded that 
federally reserved waters existed, and where deline-
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ated would constitute “public lands” subject to the 
federal subsistence priority.  See Alaska’s Complaint 
¶¶ 1, 35, Resp. App. 1a-2a, 11a.  The thrust of the 
State’s complaint was that the 1999 rule included too 
many waters under the standard finalized in the pre-
vious litigation.  Id. at ¶¶ 1-2, Resp. App. 1a-3a.  
Separately, the Katie John plaintiffs (one of the Re-
spondents here) filed suit alleging that the scope of 
covered waters was too narrow.  See App. 16a.  The 
court of appeals took the middle course.  It upheld the 
federal regulations as to which waters were reserved.  
App. 29a-64a.  It also upheld the rulemaking process 
utilized by the Secretaries to identify the reserved 
waters in the face of the State’s argument that the 
United States should have commenced a judicial ad-
judication of all waters in Alaska.2  Id. at 23a-26a. 

REASONS FOR DENYING THE PETITION 
I. THE STATE IS PRECLUDED FROM ARGU-

ING THAT ANILCA DOES NOT APPLY TO 
NAVIGABLE WATERS UNDER THE RE-
SERVED WATER RIGHTS DOCTRINE.  

The State asks this Court to decide “[w]hether the 
Ninth Circuit properly held . . . that the federal re-
                                            

2 The State does not explicitly raise this process issue in its 
Petition, and to the extent it does argue the point, Pet. 21-22, it 
has no merit.  In general, agencies have great discretion as to the 
method by which they carry out their assigned functions.  SEC v. 
Chenery Corp., 332 U.S. 194, 202-03 (1947); NLRB v. Bell 
Aerospace Co., 416 U.S. 267, 294 (1974) (“The views expressed in 
Chenery[] . . . make plain that . . . the choice between 
rulemaking and adjudication lies in the first instance within the 
[agency]’s discretion.”).  This general authority is reinforced by 
section 814 of ANILCA, 16 U.S.C. § 3124, which authorizes the 
Secretaries to promulgate regulations to implement the 
subsistence use priority.  There is no contrary statutory 
direction. 
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served water rights doctrine authorizes” the federal 
Rule, and “[w]hether the Ninth Circuit properly pro-
ceeded on the premise . . . that ANILCA [can] be in-
terpreted to federalize navigable waters at all given 
Congress’s silence on the Act’s application to naviga-
ble waters.”  Pet. i.  In raising these questions, the 
State challenges not the decisions below, but the pri-
or Ninth Circuit decisions in Katie John I and II, 
where the court of appeals held that “the definition of 
public lands includes those navigable waters in which 
the United States has an interest by virtue of the re-
served water rights doctrine.”  Katie John I, 72 F.3d 
at 703-04; Katie John II, 247 F.3d at 1033.  The State 
cannot now be heard to challenge those final rulings.  
Its opportunity to seek review of Katie John I and II 
is long past, and it is precluded from challenging 
those holdings under the doctrines of both issue pre-
clusion and claim preclusion.3 

As detailed above, the State has twice litigated the 
issue of ANILCA’s applicability to navigable waters 
under the reserved water rights doctrine in the Ninth 
Circuit, and has twice lost.  In Katie John II, mem-
bers of the en banc panel who saw the merits very dif-
ferently concurred in the concern that “Alaska has 
had two bites at the same apple” because it was “rais-
ing precisely the same issue on this appeal as we 
heard and determined on the last one.”  Katie John 
II, 247 F.3d at 1050-51 (Special Statement of Rymer, 
J.); 1033-34 (Reinhardt, J., concurring).  The State 
chose not to seek certiorari from Katie John II, and at 

                                            
3 As discussed below, preclusion does not apply to the first 

question presented to the extent that the State is merely 
challenging the Secretaries’ fact-bound application of the 
reserved water rights doctrine to particular bodies of water in 
Alaska.  See infra at 24-27.   
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that point the court of appeals’ holdings became final 
and binding with respect to the State.4 

It is a “general and well-established . . . maxim that 
the interest of the state requires that there be an end 
to litigation—a maxim which comports with common 
sense as well as public policy.”  Federated Dep’t 
Stores, Inc. v. Moitie, 452 U.S. 394, 401-02 (1981).  
“By precluding parties from contesting matters that 
they have had a full and fair opportunity to litigate, 
[the doctrines of issue and claim preclusion] protect 
against the expense and vexation attending multiple 
lawsuits, conserve judicial resources, and foster reli-
ance on judicial action by minimizing the possibility 
of inconsistent decisions.”  Taylor v. Sturgell, 553 
U.S. 880, 892 (2008) (internal citations and quotation 
omitted).  Indeed, these preclusion doctrines are “de-
manded by the very object for which civil courts have 
been established, which is to secure the peace and re-
pose of society by the settlement of matters capable of 
judicial determination.”  San Remo Hotel L.P. v. City 
& Cnty of S.F., Cal., 545 U.S. 323, 337 (2005).  Here, 
these “rule[s] of fundamental and substantial justice, 
of public policy and private peace,” Federated Dep’t 
Stores, 452 U.S. at 401 (quoting Hart Steel Co. v. 
Railroad Supply Co., 244 U.S. 294, 299 (1917)) (in-
ternal quotation marks omitted), mean quite simply 
that the State’s serial efforts to litigate the question 
of ANILCA’s applicability to navigable waters under 

                                            
4 The Alaska State Legislature and other non-parties to the 

case filed an untimely petition for leave to intervene and 
petition for certiorari, which was opposed by the State, see 
Alaska State Legislature v. United States, No. 01M26, 
Opposition of State of Alaska (Nov. 2, 2001), Resp. App. 22a, and 
rejected by this Court.  Alaska State Legislature v. United 
States, 534 U.S. 1038 (2001). 
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the reserved water rights doctrine must come to an 
end. 

The doctrine of “issue preclusion bars successive lit-
igation of an issue of fact or law that is actually liti-
gated and determined by a valid and final judgment, 
and is essential to the judgment.”  Bobby v. Bies, 556 
U.S. 825, 834 (2009) (internal marks and citations 
omitted); see Taylor, 553 U.S. at 892 (“Issue preclu-
sion . . . bars successive litigation of an issue of fact or 
law actually litigated and resolved in a valid court 
determination essential to the prior judgment, even if 
the issue recurs in the context of a different claim.” 
(internal citations and quotation marks omitted)).  
All of these factors are easily satisfied here.   

The same issues that the State seeks to raise in its 
petition—“[w]hether the Ninth Circuit properly 
held . . . that the federal reserved water rights doc-
trine authorizes” the federal government’s rule, and 
“[w]hether the Ninth Circuit properly proceeded on 
the premise . . . that ANILCA could be interpreted to 
federalize navigable waters at all”—were actually lit-
igated in Katie John I and II.  In Katie John I, the 
plaintiffs “argued that public lands include virtually 
all navigable waters, . . . [t]he state contended that 
public lands exclude navigable waters,” and the fed-
eral government argued “that public lands include 
those navigable waters in which the federal govern-
ment has an interest under the reserved water rights 
doctrine.”  Katie John I, 72 F.3d at 701; see also id. at 
700 (“the parties dispute whether navigable waters 
fall within the statutory definition of public lands and 
are thus subject to federal management to implement 
ANILCA’s subsistence priority”).  The Ninth Circuit 
decided those issues, “hold[ing] that the subsistence 
priority applies to navigable waters in which the 
United States has reserved water rights.”  Id.  Nor 
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can there be any dispute that this holding was essen-
tial to the judgment—these were the only issues de-
cided on appeal.   

“[P]recisely the same issue[s]” were again litigated 
and necessarily resolved in Katie John II; “[i]ndeed, 
Alaska’s brief frame[d] the issue as whether the prior 
panel got it right.”  Katie John II, 247 F.3d at 1051 
(Special Statement of Rymer, J.).  Again, the Ninth 
Circuit held that ANILCA applies to navigable wa-
ters under the reserved water rights doctrine, 
“determin[ing] that the judgment rendered by the 
prior panel, and adopted by the district court, should 
not be disturbed or altered by the en banc court.”  247 
F.3d at 1033. 

There is no doubt, moreover, that the Ninth Circuit 
rendered a final judgment on these issues.  After 
Katie John I decided the issues on interlocutory re-
view, the Ninth Circuit “declined to take the panel 
decision en banc, and the Supreme Court denied cer-
tiorari.”  Katie John II, 247 F.3d at 1050 (Special 
Statement of Rymer, J.).  The “decision was, in every 
sense that matters, a final judgment.”  Id.  In 2000, 
the district court on remand “issued an order ‘rea-
dopting all of its rulings on the merits,’ deeming 
those rulings final ‘for all purposes and to all parties,’ 
and dismissing the case.”  App. 14a-15a.  The State 
appealed, and Katie John II was decided by the Ninth 
Circuit en banc, giving the State a second “bite[] at 
the same apple.”  Katie John II, 247 F.3d at 1050 
(Special Statement of Rymer, J.).  The State chose not 
to seek certiorari from that decision.  McAllister, su-
pra at 12.  At that point, there could be no question 
that the issues the State seeks to raise here had been 
litigated to a final judgment.  

Furthermore, this is not an instance where “con-
trolling facts or legal principles have changed signifi-
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cantly” since the prior judgment, nor where ‘“un-
mixed questions of law’ in successive actions involv[e] 
substantially unrelated claims.”  Montana v. United 
States, 440 U.S. 147, 155, 162 (1979).  Most of the 
cases that the State relies on for its navigable waters 
arguments were decided prior to Katie John II, and 
the State makes no assertion that the subsequent de-
cisions broke new legal ground.  There is likewise no 
significant difference in the factual setting, and the 
claims can hardly be called “unrelated.”  Indeed, the 
State raises the exact same claims in its petition for 
certiorari that it made in Katie John I and II:  that 
Department of the Interior rules implementing 
ANILCA are invalid because ANILCA does not apply 
to navigable waters under the reserved water rights 
doctrine.  Issue preclusion therefore bars the State 
from relitigating those issues here.  United States v. 
Stauffer Chemical Co., 464 U.S. 165, 171 (1984) 
(“[W]hen the claims in two separate actions between 
the same parties are the same or are closely relat-
ed . . . it is unfair to the winning party and an unnec-
essary burden on the courts to allow repeated litiga-
tion of the same issue in what is essentially the same 
controversy, even if the issue is regarded as one of 
‘law.’”) (emphasis added). 

In addition, claim preclusion applies against the 
State.  The doctrine of claim preclusion provides that 
“a final judgment on the merits of an action precludes 
the parties or their privies from relitigating issues 
that were or could have been raised in that action.”  
Allen v. McCurry, 449 U.S. 90, 94 (1980); see also 
Taylor, 553 U.S. at 892 (“Under the doctrine of claim 
preclusion, a final judgment forecloses successive liti-
gation of the very same claim.”).  As discussed above, 
Katie John I and II unquestionably rendered a final 
judgment on the merits of the issues that the State 
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attempts to raise here.  The same parties were in-
volved in these previous suits as in this action:  the 
Department of the Interior, the Native Alaska Katie 
John plaintiffs, the Alaska Federation of Natives, and 
the State of Alaska.  Furthermore, the State raised 
the same claim in those actions as it raises here.  See 
supra at 16-17; N.R.D.C. v. EPA, 513 F.3d 257, 261 
(D.C. Cir. 2008) (holding that claim preclusion barred 
a challenge to an EPA rule when an earlier suit chal-
lenged a related prior rule on the same legal grounds 
and the two suits “share[d] the same nucleus of 
facts”).  The judicial system’s compelling interest in 
finality accordingly precludes the State from seeking 
a third bite at the apple, nearly 20 years after the de-
cision in Katie John I.  See Travelers Indem. Co. v. 
Bailey, 557 U.S. 137, 154 (2009) (“Almost a quarter-
century after the . . . Orders were entered, the time to 
prune them is over.”).5 

At a minimum, the presence of substantial claim 
and issue preclusion concerns makes this a particu-
larly poor vehicle for deciding whether ANILCA ap-
plies to navigable waters, and whether the reserved 
water rights doctrine is the proper method for apply-
ing Title VIII of ANILCA.  It is far more likely than 
not that the Court will never reach the questions pre-
sented by the State and there is no reason for the 
Court to divert scarce resources to resolving ques-
tions of claim and issue preclusion that will have no 

                                            
5 Respondents did not argue below that the questions 

presented in the State’s petition for certiorari are precluded 
because the State did not raise these issues in the courts below.  
Pet. 33 n.8; see infra at 21 n.6.  Respondents are therefore 
properly raising claim and issue preclusion at the first 
opportunity.  See 18 Wright & Miller, Federal Practice and 
Procedure § 4405 (2013).   
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significance beyond the specific dispute between the 
parties in this particular case. 
II. THE STATE FORFEITED ITS ARGUMENTS 

THAT ANILCA DOES NOT APPLY TO 
NAVIGABLE WATERS UNDER THE RE-
SERVED WATER RIGHTS DOCTRINE. 

Furthermore, certiorari should be denied because 
the State made no attempt to raise or preserve its 
challenges to the applicability of ANILCA to naviga-
ble waters before the district court or the Ninth Cir-
cuit.  The Court therefore has “no occasion to consid-
er” the issue.  United States v. Jones, 132 S. Ct. 945, 
954 (2012) (argument not raised below is forfeited). 

As the courts below explained, in the instant pro-
ceedings the State did not question the underlying 
premise established by Katie John I and II – that the 
rural subsistence priority extends to navigable waters 
in which the United States has reserved water rights.  
Rather, it challenged the Secretaries’ determinations 
as having “fail[ed] to properly apply the reserved wa-
ter rights doctrine,” App. 115a, “by designating as 
‘public lands’ . . . waterways outside the boundaries of 
federal lands, conservation system units, or national 
forests,” waterways that the State contended were 
“marine water,” and “land selected for but not yet 
conveyed to Alaska or a Native corporation,” App. 
16a-17a.  Hence, the district court explained that  

[a]t an April 24, 2006, status conference, it was 
agreed by all of the parties . . . that two overarch-
ing issues [are] raised by these cases: (1) Did the 
Secretaries employ a proper administrative pro-
cedural process for determining the existence of 
reserved water rights within navigable waters 
for purposes of ANILCA? . . .  [and] (2) What spe-
cific water bodies are “public lands” for purposes 
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of ANILCA as a result of the Ninth Circuit 
Court’s determination that public lands include 
navigable waters within which the Government 
has reserved water rights? 

App. 117a.  None of the State’s filings indicates any 
intent or desire to relitigate the question whether 
ANILCA applies to navigable waters under the re-
served water rights doctrine.  See Alaska’s Complaint 
¶ 35, Resp. App. 11a (conceding that ANILCA applies 
to “some specific navigable waters . . . determined on 
a case-by-case basis to have a Federal reserved 
right”).  To the contrary, as the State itself admits in 
its petition, it “did not challenge Katie John I below.”  
Pet. 33 n.8. 

In sum, in the present round of litigation the State 
has raised its challenges to the underlying holding of 
Katie John I and II for the very first time in its peti-
tion for certiorari.  “Because this argument was not 
raised below, it is waived.”  Sprietsma v. Mercury 
Marine, 537 U.S. 51, 56 n.4 (2002); see also Jones, 132 
S.Ct. at 954.6 
III. THE STATE IS ESTOPPED FROM ASSERT-

ING A CONFLICT WITH TOTEMOFF, AND 
NO CONFLICT EXISTS IN ANY EVENT. 

What has been said above disposes of the State’s 
argument that the petition should be granted to re-
solve a purported conflict between Katie John I and II 
                                            

6 It is no answer to suggest, as the Petition does, that the 
State did not challenge the Katie John holdings below because 
the court of appeals was bound by them.  Pet. 33 n.8.  The State 
is a sophisticated litigant, and it would have been rudimentary 
for it to have preserved the challenge had it wished to do so.  In 
any event and as detailed above, the place and time to challenge 
the ruling on the reserved waters issues was in this Court after 
the Katie John II decision.   
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and the Alaska Supreme Court’s decision in Totemoff 
v. State, 905 P.2d 954 (Alaska 1995).  Because the 
State is estopped from challenging ANILCA’s ap-
plicability to navigable waters under the reserved 
water rights doctrine, the purported conflict is of no 
moment because it relates only to that issue.  

In any event, no conflict presently exists.  As the 
State notes, the Totemoff court concluded in part that 
ANILCA’s subsistence priority does not extend to 
navigable waters.  Pet. 7.  That conclusion reflected 
the federal regulations in force at that time.  See 
Totemoff, 905 P.2d at 967 (asserting that the regula-
tions “generally excluded navigable waters from the 
definition of public lands” and emphasizing that the 
contrary position, adopted by the Katie John I court, 
had “not been formalized in any regulation”).  After 
Katie John I and Totemoff were decided, the Secre-
taries amended the rules to expressly identify those 
navigable waters subject to ANILCA’s subsistence 
preference on “public lands.”  See Proposed Rules, 
Subsistence Management Regulations for Public 
Lands in Alaska, 62 Fed. Reg. 66216 (1997). 

The final regulations are controlling law in the 
Alaska state courts as well as in the federal system.  
See Fidelity Fed. Sav. and Loan Ass’n v. de la Cuesta, 
458 U.S. 141, 153 (1982) (“Federal regulations have 
no less pre-emptive effect than federal statutes.”).  No 
conflict will arise between State and federal law un-
less, as the State implicitly suggests, the Alaska Su-
preme Court were to invalidate federal regulations 
that were drafted in conformity with the decisions of 
the federal court of appeals.  The Court should not 
grant certiorari on such a dubious assumption. 

Moreover, the issue is hardly a burning one even in 
Alaska.  In the nearly 15 years since the 1999 Rules 
took effect, the Alaska courts have not applied 
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Totemoff in a manner conflicting with those Rules.  
As discussed in greater detail below, Title VIII and 
the federal rules do not generally displace state regu-
lations governing sport, commercial or subsistence 
fishing, and to date there have been few instances in 
which inconsistent federal and state regulations have 
resulted in any legal conflict.  See, e.g., Totemoff, 905 
P.2d at 960 (“There is no direct conflict between 
Alaska’s anti-spotlighting regulation and any federal 
statute or regulation.” (internal citation omitted)).  As 
a result, the majority of the post-Totemoff cases cited 
by Petitioner did not turn on the “public lands” issue; 
rather, those cases relied on the lack of an actual con-
flict between the State and federal regulations at is-
sue, and this is true for the only case cited by the 
State that followed the promulgation of the Rules.  
Charles v. State, 232 P.3d 739, 741, 744 (Alaska Ct. 
App. 2010) (holding ANILCA’s subsistence preference 
did not displace the State’s harvest limit of four male 
deer per season).  See also Jones v. State, 936 P.2d 
1263, 1267 (Alaska Ct. App. 1997) (noting the de-
fendant “cite[d] no provision of federal law that con-
flicts with the State’s establishment of the deer hunt-
ing season” and holding that “ANILCA does not bar 
the State from exercising its traditional authority to 
regulate the method and means of hunting, even on 
federal lands within the state, so long as the State 
regulations do not conflict with federal law.”).7 
                                            

7 Petitioner cites only two cases that discussed Totemoff in 
relation to an ANILCA “public lands” issue.  Both of these cases 
were decided before the 1999 Rules took effect.  See James v. 
State, 950 P.2d 1130 (Alaska 1995); Miyasato v. State, No. A-
5486, 1996 WL 33686451 at *1 (Alaska Ct. App. Mar 13, 1996).  
In James, the defendant claimed ANILCA applied because the 
United States held title to certain of Alaska’s tidal waters, a 
claim that was rejected by the Court.  950 P.2d at 1132, 1139.  
The Court noted that the defendant did not rely on the reserved 
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In the event such a conflict were to arise, it could be 
litigated and would be subject to review in this Court.  
This situation has not presented itself in nearly 15 
years of dual management.  There is simply no prob-
lem with the management of fisheries as a result of 
the Totemoff case, and the State’s alleged split in au-
thority provides no basis for granting the petition.  
IV. THE ONLY ISSUE THAT IS NOT WAIVED 

OR PRECLUDED IS THE FACT-BOUND 
APPLICATION OF THE RESERVED 
RIGHTS DOCTRINE TO PARTICULAR 
BODIES OF WATER, WHICH IS NOT A 
PROPER BASIS FOR CERTIORARI. 

Shorn of the issue whether ANILCA applies to nav-
igable waters under the reserved water rights doc-
trine, the State’s Petition challenges only the fact-
bound application – first by the Secretaries, on the 
basis of a 10,500 page administrative record, and 
then by the district court and the court of appeals on 
review of that record – of that doctrine to various bod-
ies of water under the unique circumstances of this 
case.  The hyperbolic claims of the State and its amici 
notwithstanding, this is decidedly not the stuff of cer-
tiorari.   

Judge Kleinfeld’s opinion for the unanimous panel 
painstakingly lays out the black letter law regarding 
the reserved water rights doctrine (as well as the 
black letter law regarding the equal footing doctrine 
and the navigational servitude), including the re-
quirement “that the federal reserved water rights 
                                            
rights doctrine, so this decision does not implicate the State’s 
purported conflict.  Id. at 1132 n.5.  The only Alaska case 
following Totemoff that arguably implicates the alleged conflict 
is the unpublished Alaska Court of Appeals decision in 
Miyasato, which was rendered three years before the 1999 rules 
took effect.  
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doctrine is limited to the quantity of water necessary 
to fulfill the primary purposes of the reservation.”  
App. 21a.  The opinion then evaluates the Secretaries’ 
application of the doctrine to the unique circumstanc-
es of this case, where the Secretaries utilized the doc-
trine – in accordance with Katie John I and II – to 
“identify[] the geographic scope of ANILCA’s rural 
subsistence priority management when it comes to 
water.”  Id. at 22a-23a.  That the court of appeals 
forthrightly acknowledged the challenges involved in 
this exercise, id., only underscores its seriousness of 
purpose in assessing the Secretaries’ fact-bound de-
terminations.   

The court upheld the Secretaries’ determinations 
that the United States has reserved rights in certain 
bodies of water, including (1) those waters appurte-
nant to federally reserved lands, App. 29a-34a (noting 
that “[n]o court has ever held that the waters on 
which the United States may exercise its reserved 
water rights are limited to the water within the bor-
ders of a given federal reservation”); and (2) specific 
bodies of water, including Sixmile Lake, seven Ju-
neau-area streams, and waters on inholdings.  App. 
35a-38a.  In addition, and in contrast to the Petition’s 
unsupported assertions that the court of appeals held 
the priority to apply to marine waters, Pet. 16, the 
court affirmed the Secretaries’ determination for de-
lineating the boundary between inland and marine 
waters, a boundary that is “necessary because, as the 
Secretaries recognize, federal reserved water rights 
have never been held to exist in marine waters.”  
App. 39a.  Finally, the court affirmed the Secretaries’ 
determinations, challenged by the Katie John plain-
tiffs, that under the reserved rights doctrine the sub-
sistence priority does not apply to waters upstream 
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and downstream from federal reservations. App. 40a-
57a. 

The federal agencies applied the federal reserved 
rights doctrine in a painstaking manner, consistent 
with a long line of administrative and judicial prece-
dent.  Petitioners acknowledge, as they must, that 
the federal reserved rights doctrine has long been ap-
plied to navigable waters throughout the west.  Pet. 
18-20.8  The federal agencies developing the public 
lands rule considered the existence of federal reserved 
water rights in this legal context and determined that 
Congress intended to reserve waters adjacent to fed-
eral areas.   

The administrative record contains the specific 
findings underlying the Secretaries’ legal determina-
tions.  Included in the Administrative Record is the 
Final Katie John Issue Paper and Recommendations 
(June 15, 1995), AR at 1684–1742.  That document 
identifies each class of “conservation system units” 
under ANILCA and the legislation relied upon to 
support the determination that federal reserved 
rights exist.  The Final Issue Paper identifies re-
served waters for each of the conservation system 
units, including National Parks, AR 1720-22; U.S. 
Fish and Wildlife Service Reservations, AR 1694, 
1724-26; Bureau of Land Management Reservations, 
                                            

8 This Court recognized reserved water rights for a variety of 
similar federal reservations, including a National Recreation 
Area, two National Wildlife Refuges, and a National Forest, in 
Arizona v. California, 373 U.S. 546, 601 (1963), overruled on 
other grounds, California v. United States, 438 U.S. 645 (1978).  
See also Alaska Department of Natural Resources, Fact Sheet:  
Federal Reserved Water Rights (September 1992) 
(acknowledging potential federal reserved rights on nearly 178 
million acres of land in Alaska, which may apply to instream 
and out of stream uses).  AR 5251. 



27 

 

AR 1728; National Forests, AR 1696, 1730-38; and 
Wild and Scenic Rivers, AR 1740-42.  It is not sur-
prising that the Secretaries in the Final Rule chose to 
rely on the definitive Interior Solicitor’s Opinion as 
providing the legal support for the determination of 
the reserved rights for the Interior conservation sys-
tem units.  And with respect to the Forest Service, 
this Court found that reserved water rights exist in 
National Forests in United States v. New Mexico, 438 
U.S. 696, 707-08 (1978) (“The legislative debates sur-
rounding the Organic Administration Act of 1897 and 
its predecessor bills demonstrate that Congress in-
tended national forests to be reserved for only two 
purposes – ‘[t]o conserve the water flows, and to fur-
nish a continuous supply of timber for the people.’”).   

Finally, Congress has implicitly (if not explicitly) 
approved the federal agencies’ regulations.  After the 
use of the reserved rights doctrine was announced in 
1996 in an Advance Notice of Proposed Rulemaking, 
61 Fed. Reg. 15014, Congress imposed a series of 
moratoria on the effective date of the proposed rules 
to give the State time and incentive to amend its laws 
and thus regain authority to manage subsistence us-
es on all lands and waters in Alaska.  See, e.g., Pub. 
L. No. 104-208, 110 Stat 3009, 3009-222 § 317.  After 
the State’s final refusal in late 1999, Congress au-
thorized the rules to take effect.  See 16 U.S.C. § 3102 
(historical note). 

While the State and its amici struggle mightily to 
do so, they cannot transform these determinations 
into something other than what they truly repre-
sent – the careful, balanced, fact-bound application of 
the reserved water rights doctrine by the court of ap-
peals (in affirmance of a similarly serious evaluation 
by the district court) to the unique circumstances of 
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this case.  No basis for certiorari lies in such deter-
minations.    
V. THE STATE’S FEDERALISM ARGUMENTS 

ARE EXAGGERATED.  
Given that the only issue the State may properly 

present to this Court is highly fact-bound in nature 
and implicates no conflict in decisional authority, the 
petition goes to great lengths to present that issue as 
“extraordinarily important,” Pet. 13, and as involving 
a massive intrusion into the State’s sovereignty.  Id.  
These claims are dramatically exaggerated, and pre-
sent no basis for further review.   

One would search the Petition in vain for mention 
of these important facts:  the 1999 Rules provide that 
state fish and game laws and regulations shall oper-
ate in all areas to which the federal priority extends, 
except in the limited circumstances of an express de-
termination to preempt state fishing regulations.  36 
C.F.R. § 242.25(l) (“Rural residents, nonrural resi-
dents, and nonresidents not specifically prohibited by 
Federal regulations from fishing, hunting, or trap-
ping on public lands in an area may fish, hunt, or 
trap on public lands in accordance with the appropri-
ate State regulations.”).  Indeed, the Environmental 
Assessment that accompanied the rulemaking noted 
that, “[a]s a starting point, the proposed Federal reg-
ulations pertaining to the seasons, harvest limits, 
methods, and means (Subpart D of the Federal sub-
sistence regulations) are based on the existing State 
regulations with minor modifications.”  U.S. Depart-
ment of the Interior, Environmental Assessment, 
Modification of the Federal Subsistence Fisheries 
Management Program, ch. II-2 (June 2, 1997), 
http://www.doi.gov/subsistence/library/ea/upload/EA
ModFSFMP.PDF.  The State cites but one instance 
when federal preemption has occurred in the nearly 
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15 years since the Rules took effect.  Pet. 32.  That 
“conflict,” if it can be called that, resulted in a three-
day closure of non-subsistence fisheries within a na-
tional wildlife refuge.  The State and the U.S. Fish 
and Wildlife Service had agreed on closures and limi-
tations on subsistence uses for nine other days in 
both state and federal waters during a season that 
encompassed June and July 2011.  See Alice M. Bai-
ley & Holly C. Carroll, Alaska Dep’t of Fish & Game, 
Fishery Management Report No. 12-36, Activities of 
the Kuskokwim River Salmon Management Working 
Group, 2011, at 6-7, 11-12 (Oct. 2012), available at 
http://www.adfg.alaska.gov/fedaidpdfs/FMR12-36.pdf 

This does not remotely reflect a “federal takeover” 
of the State’s resource management.  Pet. 13.  State 
regulations governing commercial, sport, and subsist-
ence activities continue to apply throughout Alaska’s 
navigable waters.  36 C.F.R. § 242.25(l).  Less than 
two percent of the take of fish and game resources in 
Alaska is for subsistence uses, so the effect of the fed-
erally guaranteed priority on State management is 
minimal.9  This is hardly the federal usurpation of 
State authority that the State makes it out to be.  

The United States Senate Energy and Natural Re-
sources Committee recently held a Full Committee 
Hearing “[t]o examine wildlife management authority 
                                            

9 “Approximately 40 million pounds of fish and wildlife are 
harvested annually by subsistence users, of which fish 
account for 60 percent.  While critically important to subsis-
tence users, the statewide subsistence salmon harvest is 
slightly more than 1 percent (8.3 million pounds) of the entire 
salmon harvest.”  Environmental Assessment, supra, ch. III-
1.  “In the 1990s, commercial fisheries took about 97% of the 
statewide harvest of fish and wildlife; subsistence harvesters 
took 2%, and sport hunters and fishers took 1%.” http://www. 
adfg.alaska.gov/index.cfm?adfg=subsistence.faqs#QA9.   
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within the State of Alaska under the Alaska National 
Interest Lands Act and the Alaska Native Claims 
Settlement Act” (Sept. 19, 2013), at which the Deputy 
Commissioner of the Alaska Department of Fish and 
Game testified.  In his extensive spoken and written 
testimony, the Deputy Commissioner complained 
about the failure of the federal government to shoot 
more wolves on federal land, but made only fleeting 
references to fisheries management issues.  S. Hrg. 
113-118 at 15-21 (Sept. 19, 2013).  If there were a cri-
sis of federalism as portrayed in the Petition, it sure-
ly would have merited at least a mention in what 
Senator Lisa Murkowski believed to be the first full 
committee hearing on Title VIII of ANILCA since 
Congress enacted it in 1980.  Id. at 2. 

The argument of the State and its amici that this 
case possesses national implications likewise falls 
flat.  The definition of “public lands” in ANILCA that 
is at issue applies only “in Alaska,” 16 U.S.C. 
§ 3102(3), and the Secretaries utilized that definition 
only to identify the waters in which the United States 
holds an interest for purposes of this unique statute.  
In Amoco Production Co. v. Village of Gambell, Alas-
ka, (the only case interpreting this definition, and one 
not cited by the State), this Court rejected a similar 
argument that ANILCA’s use of “the phrase ‘public 
lands,’ in and of itself, has a precise meaning, without 
reference to a definitional section or its context in a 
statute.”  480 U.S. 531, 548 n.15 (1987).  The defini-
tion of the term “public lands” must be considered 
within the context of a broad conservation statute 
(ANILCA), in which Congress explicitly provided that 
it is “the intent and purpose of this Act . . . to provide 
the opportunity for rural residents engaged in a sub-
sistence way of life to continue to do so.”  16 U.S.C. 
§ 3101(c).  The Secretaries applied the public lands 
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definition in a sensible way that gives effect to Con-
gress’s purpose in enacting ANILCA.  Indeed, the 
State’s contrary interpretation would completely de-
feat the statutory purpose of protecting the right to 
take “fish . . . for nonwasteful subsistence uses,” id. 
§ 3114, by eliminating from the statute’s coverage 
almost all waters in the state in which subsistence 
fishing occurs. 
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CONCLUSION 
For the foregoing reasons, the petition for a writ of 

certiorari should be denied.  
       Respectfully submitted,  
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APPENDIX A 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

———— 

No. ________ 

———— 

STATE OF ALASKA, 

Department of Law 
P.O. Box 110300 

Juneau, AK 99811-0300 

Plaintiff, 

v. 

GALE NORTON 
Secretary of the Interior 

1849 C Street, N.W. 
Washington, D.C. 20240 

and 

ANN VENEMAN 
Secretary of the U.S. Department of Agriculture 

1400 Independence Avenue, SW 
Washington, DC 20250 

Defendants. 

————— 

COMPLAINT FOR DECLARATORY AND 
INJUNCTIVE RELIEF 

1. This Complaint challenges regulations issued 
by the U.S. Department of the Interior and the U.S. 
Department of Agriculture (collectively “Federal 
Defendants”) on January 8, 1999, that arbitrarily and 
capriciously assert preemptive Federal jurisdiction 
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over fish and wildlife on lands and waters in Alaska 
that properly are subject to State jurisdiction. The 
1999 Regulations purportedly arise from Title VIII of 
the Alaska National Interest Lands Conservation Act 
(“ANILCA”), Pub.L. 96-487, 94 Stat. 2371 (codified as 
16 U.S.C. §§ 3101, et seq.), which authorizes a limited 
Federal preemption of traditional State authority over 
fish and wildlife only on “public lands” and only under 
highly prescribed conditions. It previously has been 
determined that the ANILCA definition of “public 
lands” includes some specific waters, including 
navigable waters, in which the Federal government 
can demonstrate, by satisfaction of the reserved water 
rights doctrine, the existence of a Federal reserved 
water right. The United States Supreme Court has 
clearly articulated exacting substantive and 
procedural standards for asserting a reserved water 
right, which require the Federal agency to (1) 
demonstrate a clear indication of intent, by Congress 
or an Executive Branch officer, to reserve a water right 
for the purposes of the Federal reservation; (2) show 
that, without such water rights, the purposes of the 
Federal reservation of land would be entirely defeated, 
and (3) specify the minimum quantity of water 
necessary to fulfill the purpose of the reservation. In 
adopting the 1999 Regulations, the Federal 
Defendants made no attempt to satisfy these exacting 
substantive and procedural requirements prior to 
asserting Federal reserved water rights and 
preemptive Federal authority over thousands of 
waterways in Alaska, some of which have no nexus to 
Federal (i.e., “public”) lands. Similarly, the Federal 
Defendants made no efforts to specifically identify 
“navigable” waters outside of their Federal reserve-
ations or to satisfy the reserved water rights doctrine 
before claiming jurisdiction over those waters. 
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2. The 1999 Regulations went further and 
asserted unauthorized preemptive jurisdiction as well 
as control over certain marine and tidal waters that 
are also not subject to the reserved water rights 
doctrine. 

3. The 1999 Regulations also assert unauthorized 
preemptive jurisdiction over certain validly selected 
state lands (i.e., within the boundaries of federal 
reservations) that are not “public lands.” 

4. Additionally, 1999 Regulations claimed unauth-
orized extraterritorial preemptive jurisdiction to 
supersede State fish and wildlife authority on non-
Federal lands unrelated to reserved water rights. 

5. The Federal Defendants’ failure to apply and 
satisfy the reserved water rights doctrine, the 
preemptive grab at marine waters, and the bald 
assertions of authority over non-Federal lands 
illegally diminishes the State of Alaska’s sovereign 
authority over fish and wildlife resources and 
constitutes an unlawful, arbitrary and capricious 
agency action, in violation of the Administrative 
Procedure Act (APA), 5 U.S.C. § 706(2), that should be 
set aside and remanded to the Federal Defendants. 

JURISDICTION AND VENUE 

6. This Court has jurisdiction pursuant to 28 
U.S.C. § 1331, and venue is appropriate under 28 
U.S.C. § 1391(e). 

PARTIES 

7. Plaintiff the State of Alaska has sovereign 
authority to regulate the taking of fish and wildlife 
within the State pursuant to the Statehood Act, 48 
U.S.C. note prec. § 21, and the Equal Footing Doctrine. 
The Federal Defendants’ 1999 Regulation illegally 
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diminished the State’s sovereign authority by 
extending Federal authority and control over the 
taking of fish and wildlife that is vested in the State. 
The illegal extension of this preemptive Federal 
authority is the result of the misapplication of the 
Federal reserved water rights doctrine and failure to 
act in accordance with express provisions of ANILCA. 

8. Defendant Gale Norton is the Secretary of the 
U.S. Department of the Interior and issued in her 
official capacity. 

9. Ann Veneman is the Secretary of the U.S. 
Department of Agriculture and issued in her official 
capacity. 

STATUTORY FRAMEWORK AND FACTUAL 
BACKGROUND 

Alaska Lands 

10. Plaintiff the State of Alaska has sovereign 
authority to regulate the taking of fish and wildlife on 
lands and waters within the State pursuant to the 
Alaska Statehood Act, Pub.L. 85-508 (1959) (codified 
as 48 U.S.C. note prec. § 21), and the Equal Footing 
Doctrine. This traditional authority extends to 
Federal lands. Since its Statehood, Alaska, like the 
other 49 States, has retained primary jurisdiction over 
the taking of fish and wildlife on lands and waters 
within its borders including management of fisheries 
within adjacent marine waters. Alaska Const., art. 
VIII. 

11. The Alaska Statehood Act granted the State the 
right to select and take title to approximately 104 
million acres of lands, and transferred the 
administration and management of those lands from 
the Federal government to the State. Pub.L. 85-508 
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(1959) (codified as 48 U.S.C. note prec. § 21). The State 
has identified lands it wants and many of these 
selections have been administratively or statutorily 
validated as “valid selections,” other land selections 
have been “tentatively approved,” and others actually 
have been conveyed to the State. All constitute State 
lands that are not Federal “public lands.” 

12. The Submerged Lands Act, 43 U.S.C. § 1301 et 
seq., and Equal Footing Doctrine grant the State title 
to and jurisdiction over the submerged lands beneath 
navigable bodies of water (streams, rivers and lakes) 
within the State as well as tidelands along its coast, 
unless  those  submerged lands were subject to an 
express pre-Statehood Federal reservation. All but a 
small fraction of submerged lands in Alaska are vested 
in the State and it is obligated to manage their 
submerged lands and waters for the benefit and use of 
the public pursuant to the Public Trust Doctrine. 

13. In addition to State and Federal lands in 
Alaska, there also are millions of acres of private lands 
in Alaska most of which are held in fee by for-profit 
Alaska Native Corporations. 

ANILCA and the Definition of “Public Lands” for 
Purposes of Title VIII 

14. Congress enacted ANILCA in 1980. Pub.L. 96-
487 (1980) (codified as 16 U.S.C. §§ 3101, et seq.). 

15. Title VIII of the Act provides rural residents 
(Native and Non-Native) preferential opportunity to 
harvest fish and wildlife resources for subsistence 
purposes only on “public lands” in Alaska. 

16. Congress designed ANILCA to allow the State 
to establish a “subsistence preference” program 
consistent with Title VIII. If the State satisfied certain 
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statutory criteria, the State would retain all authority 
over the taking of fish and wildlife on “public lands” 
for subsistence as well as its otherwise undiminished 
traditional authority to manage fish and wildlife for 
recreational, commercial, and other purposes on  
such lands. If, however, the State did not establish  
a statutorily satisfactory preference program, the 
Federal land management agencies were directed to 
assure that opportunity for a subsistence preference 
on “public lands.” In this eventuality, the State would 
retain its traditional authority to manage fish and 
wildlife for recreational, commercial, and other 
purposes on such lands, including providing for the 
subsistence preference under state law. 

17. Until 1989, Alaska administered a subsistence 
program in conformance with Title VIII. That year, in 
McDowell v. State of Alaska, the Alaska Supreme 
Court held that the Alaska Constitution prohibited the 
kind of residence-based preference (e.g., preference to 
“rural residents”) required by Title VIII. Id., 785 P.2d 
1 (Alaska. 1989). This ruling precipitated Federal 
intercession to administer the ANILCA subsistence 
preference only on “public lands.” The State continued 
to administer its own different subsistence preference 
in conformance with its constitution. 

18. ANILCA defines “public lands” as Federal 
lands, waters, and interests therein, located “in 
Alaska” and title to which is in the United States. 
ANILCA, § 102 (16 U.S.C. § 3102) (emphasis added). 
Section 102 expressly excludes from the definition of 
“public lands” three categories of State lands: (1) 
validly selected lands, (2) tentatively approved land 
selections, and (3) conveyed lands. 

19. ANILCA specifies that Federal “conservation 
system units” (i.e., Parks, Preserves, Wildlife Refuges, 
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Monuments, Wild and Scenic Rivers, Wilderness 
Areas, etc.)(“CSUs”) do not “extend seaward beyond 
the mean high tide line to include lands owned by the 
State of Alaska unless the State shall have concurred 
in such boundary extension . . . .” ANILCA § 103  
(16 U.S.C. § 3103). Similarly, non-Federal lands, 
including lands validly selected by Alaska pursuant to 
its Statehood Act, within a CSU are not part of the 
CSU and not subject to Federal management or 
control. § 102(3), 103(c), 906(d). 

20. ANILCA also prescribes that Title VIII applies 
“in Alaska,” which has a precise meaning to exclude 
coastal waters three miles or more from Alaska’s 
coastline. ANILCA 102(3); Amoco v. Gambell, 480 U.S. 
531, 536-37 (1987). 

21. Section 1314 of ANILCA provides that 
“[n]othing in this Act is intended to enlarge or 
diminish the responsibility and authority of the State 
of Alaska for management of fish and wildlife on the 
public lands except as may be provided in title VIII of 
this Act, or to amend the Alaska Constitution” and 
that “[e]xcept as specifically provided otherwise by 
this Act, nothing in this Act is intended to enlarge or 
diminish the responsibility and authority of the 
Secretary over the management of the public lands.”  
§ 1314. 

Federal Jurisdiction Under Title VIII 

22. Following the McDowell decision, the 
Departments of the Interior and Agriculture employed 
a strict reading of Title VIII and limited their 
preemptive authority to land in which the Federal 
government held title as provided in Title VIII. 57 
Fed.Reg. 22,940 at 22,942 (May 29, 1992). As such, 
Federal preemptive authority was not extended to 
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State and non-Federal lands, including (1) submerged 
lands beneath navigable rivers and lakes, private 
lands, (2) non-Federal lands, including validly selected 
State lands, and waters within a Federal CSU, and (3) 
coastal tidelands below the mean high tide line. 

23. The Federal Defendants’ initial interpretation 
was intended to be consistent with Title VIII and avoid 
interference with State authority over fish and wildlife 
on State and non-Federal lands and waters. 

Katie John Litigation and the Reserved Water Rights 
Doctrine 

24. In 1994, a series of cases known as the Katie 
John litigation arose regarding whether “navigable 
waters” should be included in the definition of “public 
lands” for purposes of Title VIII.  See Alaska v. Babbitt, 
72 F.3d 698, 703-04 (9th  Cir. 1995), cert denied 517 
U.S. 1187 (1996), aff’d en banc John v. United States, 
247 F.3d 1032 (9th Cir. 2001). 

25. Although the Federal Defendants initially did 
not include navigable waters within the definition of 
“public lands” as being subject to Federal preemptive 
authority under Title VIII, the United States Court of 
Appeals for the Ninth Circuit determined that the 
subsistence priority does apply to some specific 
navigable waters in which the United States has an 
interest by virtue of the reserved water rights 
doctrine. As such, the court ordered the Federal 
agencies responsible for administering the subsistence 
priority to identify which navigable waters are public 
lands pursuant to the substantive and procedural 
requirements set forth under the Federal reserved 
water rights doctrine. Alaska v. Babbitt, 72 F.3d at 
703-04. 
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26. The United States Supreme Court has clearly 
articulated the reserved water rights doctrine, which 
provides that when the United States withdraws  
its lands from the public domain and reserves them for 
a Federal purpose, the United States implicitly 
reserves appurtenant waters then unappropriated to 
the extent necessary to accomplish the purpose of the 
reservation. See Winters v. United States, 207 U.S. 
564, 576 (1908) (establishing the so-called “Winters 
Doctrine”); Cappaert v. United States, 426 U.S. 128, 
138 (1976). 

27. To determine whether a reservation of water 
exists, the Federal agency must demonstrate a clear 
indication that the United States intended to reserve 
a water right for the Federal reservation. Id. 

28. To demonstrate such intent, the Federal agency 
must show that the purposes of the reservation would 
be “entirely defeated” without the appurtenant water.  
United States v. New Mexico, 438 U.S. 696, 700 (1978). 

29. If such intent is established, the Federal agency 
must specify the quantity of water necessary to fulfill 
the purpose of the reservation, as the implied 
reservation extends to “only the amount of water 
necessary to fulfill the purpose of the reservation.” 
Cappaert, 426 U.S. at 141. 

Reserved Water Rights and Jurisdiction Over 
Marine Waters  

30. The reserved water rights doctrine does not 
apply to bodies of salt water (i.e., marine waters). 

31. ANILCA specifically excludes from CSUs 
appurtenant waters and submerged lands of coastal 
areas that are “beyond the mean high tide line . . . 
owned by the State of Alaska,” unless the State 
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concurs in the inclusion of such waters. ANILCA  
§§ 102(3), 103(a). 

32. As “public lands” are defined as land situated 
“in Alaska,” Title VIII also does not apply to marine 
waters beyond three miles from the coastline as those 
waters are not “in Alaska.”  ANILCA § 102(3); Amoco 
v. Gambell, 480 U.S. at 536-37. 

33. The Federal Defendants recently issued a 
proposed rule to revise and clarify the jurisdiction of 
the Subsistence Management Program with respect to 
coastal areas. 69 Fed.Reg. 70,940. In the Proposed 
Rule, the Federal Defendants acknowledge  that 
Federal jurisdiction under Title VIII does not extend 
to marine waters beyond the mean high tide line, 
except in those cases where the State has agreed to 
that extension of Federal authority. Id. 

34. In the background comments to the proposed 
rule, the Departments refer to the “Issue Paper and 
Recommendations of the Alaska [Katie John] Policy 
Group” (“Issue Paper”), as an early acknowledgement 
that marine waters were never intended to be subject 
to Federal jurisdiction under the Federal reserved 
water rights doctrine. The Issue Paper explains: 

Extending the Winters doctrine of reserved water 
rights to marine waters would be without 
precedent and would represent a considerable 
leap in reasoning. . . . Potential appropriation of 
such waters remains implausible to any degree 
that could substantially affect marine water 
quantity or levels at all but the most restricted of 
locations (such as some salt chucks). 

. . .  
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[T]he rationale behind the Federal reserved 
waters doctrine would not apply to these marine 
waters. From this standpoint, it would be difficult 
to establish a need to reserve water in marine 
waters in order to accomplish the purposes of a 
reservation, even such a reserve as the Alaska 
Maritime National Wildlife Refuge that 
specifically includes the “adjacent seas.” 

Fed.Reg. 70,941, citing “Issue Paper and 
Recommendations of the Alaska [Katie John] Policy 
Group.” The Issue Paper also recommends that 
reserved water rights “not be asserted in marine 
waters except to the extent that the United States has 
already taken the position that submerged lands 
underlying marine waters reserved to the United 
States at the time of Alaska Statehood meet the 
ANILCA definition of public lands. Id. 

35. In sum, ANILCA and case law interpreting the 
meaning of “public lands” under ANILCA limit 
preemptive Federal subsistence management to 
“public lands,” which include some specific navigable 
waters, as determined on a case-by-case basis to have 
a Federal reserved right to a limited amount of water 
necessary to accomplish the purpose of the Federal 
reservation. Most marine waters and submerged lands 
“beyond the mean high tide line” are not subject to 
ANILCA and not “public lands” for purposes of Title 
VIII.  ANILCA § 103(a). 

1999 Regulations 

36. On January 8, 1999, the Department of the 
Interior and the Department of Agriculture issued 
regulations that purported to conform Federal 
subsistence management to the Ninth Circuit decision 
in Alaska v. Babbitt by “identif[ying] Federal land 
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units in which reserved water rights exist.”  64 
Fed.Reg. 1,276 (Jan. 8, 1999); 36 C.F.R. Part 242; 50 
C.F.R. Part 100. 

37. The 1999 Regulations, however, merely 
reference a vast number of navigable and non-
navigable waters in which the Federal Defendants 
claim the United States has a reserved water right 
and, therefore, are purportedly subject to preemptive 
Federal regulation of subsistence harvest under Title 
VIII. Id. Additionally, the extensive list of waterways 
listed in the Regulation indicate that (1) non-
navigable waters inside CSUs and National Forests, 
(2) navigable and non-navigable waters within the 
exterior boundaries of CSUs and National Forests, 
and (3) inland waters adjacent to the exterior 
boundaries of CSUs and National Forests are “public 
lands” subject to preemptive Federal authority under 
Title VIII.  64 Fed. Reg. 1,279-80; 36 C.F.R. § 242.3(b); 
50 C.F.R. § 100.3(b).  There is no indication that the 
Federal Defendants engaged in any of the necessary 
analyses required to determine whether a Federal 
reserved water right existed pursuant to the exacting 
requirements of the reserved water rights doctrine. 

38. For example, the regulations assert authority 
over the Holitna River and purport to authorize the 
subsistence taking of salmon at any time via gillnet, 
beach seine, fish wheel, rod and reel, and spear 
without a subsistence permit. 64 Fed. Reg. 1,312; 36 
C.F.R. § 242.27 (i)(4)(ix), 50 C.F.R. § 100.27 (i)(4)(ix). 
The Holitna River is not within or adjacent to any 
CSU. In fact it is nearly 100 miles east of the Yukon 
Delta National Wildlife Refuge, over 50 miles 
northeast of the Togiak National Wildlife Refuge, and 
nearly 100 miles of the Lake National Park and 
Preserve. The Holitna flows through and over State 
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and private lands. Nowhere in the administrative 
record are there any facts, references, or indications 
that there is a nexus between this River and  
public lands nor are there any facts, references, or 
indications that the Secretary has satisfied any of 
substantive or procedural requirements for identify-
cation of purported Federal reserved water rights in 
this River. 

39. Similarly, the Federal Defendants assert 
preemptive Federal authority over the Nushagak 
River that flows into Bristol Bay and is a navigable 
waterway in which the State owns the submerged 
riverbed. 64 Fed. Reg. 1,312; 36 C.F.R. § 242.27(i)(5)(i); 
50 C.F.R. § 100.27(i)(5)(i) (“[t]he Bristol Bay Area 
includes all waters of Bristol Bay including drainages 
enclosed by a line from Cape Newenham to Cape 
Menshikof.”) (emphasis added). Under the regula-
tions, subsistence users “may take fish at any time in 
the Bristol Bay Area” unless restricted in these 
regulations. Id. The Nushagak flows through and over 
State and private lands. The River does not flow 
through or adjacent to any Federal CSUs. For most of 
its length, it is over 50 miles east of the Togiak 
National Wildlife Refuge and 50 miles west of Lake 
Clark National Park and Preserve. No where in the 
administrative record are there any facts, references 
or indications that there is a nexus between this  
River and public land nor are there any facts, 
references, or indications that the Secretary has 
satisfied any of the substantive or procedural 
requirements for the identification of purported 
Federal reserved water rights in this River. 

40. The Egegik River on the Alaska Peninsula is 
another example. The regulations purport to authorize 
and regulate subsistence fishing on the Egegik, which 
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the State claims is a navigable river. 64 Fed.  
Reg. 1,312; 36 C.F.R. § 242.27(i)(5)(iii); 50 C.F.R.  
§ 100.27 (i)(5)(iii).  The Egegik flows for approximately 
25 miles through and over State and private lands 
downstream from and outside (i.e., adjacent to the 
exterior boundary) of the Becharof National Wildlife 
Refuge. No where in the administrative record are 
there any facts, references, or indications that 
demonstrate a nexus between this River and public 
lands nor are there any facts, references, or indica-
tions that the Secretary has satisfied any of the 
substantive or procedural requirements for identi-
fication of purported Federal reserved water rights in 
this River. 

41. The Regulations also assert authority over 
broad expanses of “marine waters” including waters 
“seaward of the mean high tide line” or “seaward of the 
straight line drawn from headland to headland across 
the mouths of rivers or other waters as they flow into 
the sea.” 64 Fed. Reg. 1,280; 36 C.F.R. § 242.4; 50 
C.F.R. § 100.4. 

42. For example, the 1999 Regulations assert that 
rural residents may “take fish at any time in  
the Bristol Bay area” unless otherwise restricted  
in the regulations. 64 Fed. Reg. 1,311-12; 36 C.F.R.  
§ 242.27(i)(5); 50 C.F.R. § 100.27(i)(5). This area is 
defined to include “all waters of Bristol Bay including 
drainages enclosed by a line from Cape Newenham to 
Cape Menshikof.” Id. This is a large marine area 
encompassing thousands of square miles of marine 
waters, most of which are more than three miles from 
the coastline of Alaska. 

43. Other examples include the assertion of Federal 
preemptive authority over marine waters and tide-
lands vested in the State at Tuxedni Bay on Cook Inlet 
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(36 C.F.R. § 242.27(i)(10); 50 C.F.R. § 100.27(i)(10)), 
Wide Bay on the south side of the Alaska Peninsula 
(36 C.F.R. § 242.27(i)(7); 50 C.F.R. § 100.27(i)(7)), and 
at the mouth of the Situk River near Yakutat (36 
C.F.R. § 242.27(i)(12); 50 C.F.R. § 100.27(i)(12)). 

44. Further, the Regulations assert that lands 
validly selected by the State pursuant to the Statehood 
Act that are within CSUs shall be treated as “public 
lands” and subject to preemptive federal authority. 36 
C.F.R. § 242.4(2); 50 C.F.R. § 100.4(2). 

45. Lastly, the Regulations unilaterally claim 
authority to extend federal preemptive control to 
“lands and waters in Alaska other than public lands” 
to prevent interference with the subsistence priority. 
36 C.F.R. § 242.10(a); 50 C.F.R. § 100.10(a). 
Specifically, the 1999 Regulations provide that  
the Secretary of the Interior and the Secretary of 
Agriculture “retain their existing authority to restrict 
or eliminate hunting, fishing, or trapping activities 
which occur on lands or waters in Alaska other than 
public lands when such activities interfere with 
subsistence hunting, fishing, or trapping on the public 
lands to such an extent as to result in a failure  
to provide the subsistence priority.” 36 C.F.R.  
§ 242.10(a); 50 C.F.R. § 100.10(a). 

COUNT I 

(Violation of ANILCA Title VIII and the APA) 

Failure to Apply the Federal Reserved Water Rights 
Doctrine 

46. When identifying navigable waters subject to 
Federal jurisdiction under Title VIII of ANILCA, the 
Federal Defendants failed to apply the reserved water 
rights doctrine and, instead, simply identified all 
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waters within and adjacent to CSUs and National 
Forests, and broadly asserted preemptive Federal 
subsistence management jurisdiction over thousands 
of appurtenant waterways. 

47. The Federal Defendants’ failure to (1) identify 
the specific reservation; (2) determine whether 
Congress expressly reserved water rights as part of 
the reservation; (3) examine whether the applicable 
acts of Congress imply a reservation of water; (4) 
consider the extent to which water is needed to 
accomplish the purpose of the reservation; and (5) 
quantify the minimum amount of water necessary to 
accomplish the purpose of the reservation, violates 
ANILCA and the APA. 

48. The Federal Defendants’ failure to properly 
apply the reserved water rights doctrine is contrary to 
procedural and substantive requirements set forth in 
Supreme Court jurisprudence, and improperly 
broadens the definition of “public lands” under Section 
102 of ANILCA to include lands and waters subject to 
State—not Federal—jurisdiction. 

49. The Federal Defendants’ actions and inactions 
are reviewable under the APA and are arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law; in excess of statutory 
jurisdiction, authority, or limitation; and without 
observance of procedure required by law; all in 
violation of the APA, 5 U.S.C. § 706(2) and Title VIII 
of ANILCA. 

50. As a result of the Federal Defendants’ violation 
of ANILCA and the APA, Plaintiff State of Alaska has 
suffered and will continue to suffer substantial and 
irreparable injury to its sovereign interests. Without 
judicial relief, these injuries will not be redressed. 
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COUNT II 

(Violation of ANILCA Title I and the APA) 

Unlawful Extension of Federal Authority to Marine 
Waters 

51. Paragraphs 1-50 of this Complaint are 
incorporated herein by reference. 

52. ANILCA expressly circumscribes the Federal 
Defendants’ jurisdiction over coastal areas and tidally 
influenced waters and lands. ANILCA § 103(a) 

53. The United States Supreme Court has 
recognized that Title VIII does not extend to such 
marine waters and applies only “in Alaska.” Gambell, 
480 U.S. 536-37 (recognizing that Title VIII does not 
extend to outer continental shelf lands beyond a line 
three miles from Alaska’s coastline). 

54. The Federal Defendants have acknowledged 
that they lack jurisdiction over  marine waters beyond 
the mean high tide for purposes of Title VIII. 69 
Fed.Reg. 70,940 (2004). 

55. The Federal Defendants, however, continue to 
assert preemptive subsistence jurisdiction over 
marine waters and salt water bodies in Alaska. 

56. The Federal Defendants’ assertion of Federal 
jurisdiction over such marine waters and State-owned 
coastal submerged lands is not authorized, but 
expressly prohibited under Title VIII of ANILCA. 

57. The illegal extension of Federal preemptive 
authority to marine waters and State-owned coastal 
submerged lands also diminishes the authority of the 
State of Alaska in violation of the savings provision in 
Section 1314(a) and illegally expands Federal 
authority in violation of Section 1314(b). 
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58. The Federal Defendants’ actions are reviewable 
under the APA and are arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with  
law; in excess of statutory jurisdiction, authority, or 
limitation; and without observance of procedure 
required by law; all in violation of the APA, 5 U.S.C.  
§ 706(2). 

59. As a result of the Federal Defendants’ violation 
of ANILCA and the APA, Plaintiff State of Alaska has 
suffered and will continue to suffer substantial and 
irreparable injury to its sovereign interests. Without 
judicial relief, these injuries will not be redressed. 

COUNT III 

(Violation of ANILCA Titles I and IX and the APA) 

Unlawful Extension of Federal Authority to Validly 
Selected State Lands 

60. Paragraphs 1-59 of this Complaint are 
incorporated herein by reference. 

61. ANILCA expressly excludes from the definition 
of “public lands” land selections of the State  
“validly selected under the Statehood Act.” ANILCA  
§ 102(3)(A).  The statute further provides such validly 
selected State lands are not to be considered part of 
any Federal CSU and are not subject to Federal 
authority or control. § 103(c). 

62. A lengthy list of State selections, including 
many within Federal CSUs, were confirmed as valid 
and statutorily conveyed to the State of Alaska under 
Section 906(d) of ANILCA. 

63. Contrary to Section 102(3)(A), the 1999 
Regulations assert preemptive Federal authority over 
such State-selected non-public lands by stating: “until 
conveyed or interim conveyed, all Federal lands within 
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the boundaries of any [CSU] . . . shall be treated as 
public lands for the purposes of the regulations . . . .” 
36 C.F.R. § 242.4(2), 50 C.F.R. § 100.4(2). 

64. This illegal extension of Federal preemptive 
authority to validly selected State lands also 
improperly diminishes the authority of the State of 
Alaska in violation of ANILCA § 1314(a) and illegally 
expands Federal authority in violation of § 1314(b). 

65. The Federal Defendants’ actions are reviewable 
under the APA and are arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with  
law; in excess of statutory jurisdiction, authority, or 
limitation; and without observance of procedure 
required by law; all in violation of the APA, 5 U.S.C.  
§ 706(2). 

66. As a result of the Federal Defendants’ violation 
of ANILCA and the APA, Plaintiff State of Alaska has 
suffered and will continue to suffer substantial and 
irreparable injury to it sovereign interests. Without 
judicial relief, these injuries will not be redressed. 

COUNT IV 

(Violation of ANILCA Section 1314 and the APA) 

Improper Assertion of Extraterritorial Jurisdiction 

67. Paragraphs 1-66 of this Complaint are 
incorporated herein by reference. 

68. The Federal Defendants also improperly 
extended Federal jurisdiction to waterways that have 
no connection to Federal lands, CSUs or National 
Forests. 

69. Any hunting, fishing or trapping activities 
occurring “off the public lands” is subject to the duly 
promulgated laws and regulations of the State of 
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Alaska and Title VIII does not extend Federal 
preemptive authority to supersede the State’s 
authority to regulate fish and wildlife “off the public 
lands.” 

70. The Federal Defendants’ action to restrict or 
eliminate these authorized activities improperly 
diminish the State’s sovereign authority contrary to 
ANILCA § 1314(a) and also illegally expands Federal 
preemptive authority in violation of ANILCA  
§ 1314(b). 

71. The Federal Defendants’ actions are reviewable 
under the APA and are arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law; 
in excess of statutory jurisdiction, authority, or 
limitation; and without observance of procedure 
required by law; all in violation of the APA, 5 U.S.C.  
§ 706(2). 

72. As a result of the Federal Defendants’ violation 
of ANILCA and the APA, Plaintiff State of Alaska has 
suffered and will continue to suffer substantial and 
irreparable injury to its sovereign interests. Without 
judicial relief, these injuries will not be redressed 

REQUEST FOR RELIEF 

WHEREFORE, the Plaintiff State of Alaska 
respectfully requests that this Court: 

(1) Hold unlawful and set aside, pursuant to 5 
U.S.C. § 706(2), the defendants’ January 8, 1999 
rulemaking; 

(2) Enter a declaratory judgment that the 
defendants violated the APA in promulgating the 
January 8, 1999 regulations; 

(3) Enjoin the defendants from  applying or other-
wise relying upon the January 8, 1999 rulemaking; 
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(4) Award plaintiffs their reasonable fees, costs, 
and expenses, including  attorney’s fees associated 
with this litigation; and 

(5) Grant plaintiff such further and additional 
relief as the Court may deem just and proper. 

DATED 1/5/2005 Respectfully submitted, 

/s/ William P. Horn    
WILLIAM P. HORN  
D.C. Bar No. 375666 
GRETCHEN L. GASTON 
D.C. Bar No. 481597 
BIRCH, HORTON, BITTNER  

& CHEROT  
1155 Connecticut Avenue, N.W.  
Suite 1200 
Washington, DC  20036 
Phone: (202) 659-5800 
Fax: (202) 659-1027 

SCOTT J. NORDSTRAND  
Alaska Bar No. 8711101  
Deputy Attorney General  
STATE OF ALASKA 
1031 West Fourth Avenue 
Suite 200 
Anchorage, Alaska  99501 
Phone: (907) 269-5100 
Fax: (907) 258-0760 

Counsel for Plaintiff 
State of Alaska 
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APPENDIX B 

[Received Nov 7 2001 NARF Alaska] 

IN THE SUPREME COURT OF THE UNITED 
STATES 

———— 

No. 01M26 

———— 

ALASKA STATE LEGISLATURE, et al., 

Petitioners, 

v. 

UNITED STATES, et al., 

Respondents. 

———— 

OPPOSITION OF STATE OF ALASKA TO 
MOTION TO DIRECT CLERK TO FILE PETITION 

FOR LEAVE TO INTERVENE AND PETITION  
FOR A WRIT OF CERTIORARI 

———— 

The State of Alaska opposes the Motion of the 
Alaska State Legislature, et al., to direct the Clerk to 
file an untimely petition for leave to intervene and 
petition for a writ of certiorari.1 

1. On May 7, 2001, the United States Court of 
Appeals for the Ninth Circuit issued its decision in 
Katie John v. United States, 247 F.3d 1032 (9th Cir. 
2001). The deadline for filing a petition for certiorari 
                                            

1 Alaska received the motion on October 25, 2001. This 
response has been filed within 10 days of that date, as required 
by S. Ct. R. 21.4. 
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seeking review of that decision was therefore August 
6, 2001. On July 18, 2001, almost three weeks before 
that deadline, the State of Alaska and Frank Rue, in 
his official capacity as Commissioner of the Alaska 
Department of Fish and Game, filed an application 
with Justice O’Connor for a 60-day extension of time, 
until October 4, 2001, within which to file a possible 
petition for certiorari. That application clearly stated 
that “Alaska has not yet made a final decision as to 
whether it will seek certiorari from this decision.” 
Application for Extension at 2-3. On July 20, 2001, the 
Clerk informed the parties that Justice O’Connor had 
granted the requested extension. 

Between the time Alaska sought its extension and 
the deadline for seeking certiorari, other parties to the 
Katie John case also sought extensions of time to file 
petitions for certiorari. The movants now before this 
Court—the Alaska State Legislature, Aniak Air 
Guides, Inc., and Thomas K. Lamal (“Movants”)—are 
not, and have never been, parties to the case. Prior to 
the deadline for seeking certiorari, none of the 
Movants sought to intervene in this case for the 
purpose of filing a petition for certiorari, or for the 
purpose of seeking an extension of the time to file such 
a petition, despite having been put on notice that 
Alaska might not seek certiorari. Instead, Movants 
waited until October 4, 2001, the extended deadline for 
Alaska to file a petition for certiorari, and then filed 
an untimely petition seeking leave to intervene 
together with an untimely petition for certiorari. 

2. On October 10, 2001, the Clerk returned the 
attempted filing, stating: 

The time for these potential petitioners to file the 
petition expired August 5, 2001 * * *. The 
extension of time that Justice O’Connor granted 
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was for the filing of a petition by applicants State 
of Alaska and Frank Rue, Commissioner of the 
Alaska Department of Fish and Game. It was not 
an open-ended extension of time for all parties, 
and any potential parties. [Oct. 10, 2001 Letter 
from W. Suter to P. Lenzini.] 

Nevertheless, Movants have now filed a motion asking 
the Clerk to file what Movants characterize as “timely” 
petitions for leave to intervene and for certiorari. 

3. The Clerk’s decision was plainly correct, and 
should not be overturned by the Court. Pursuant to 28 
U.S.C. § 2101(c), any petition seeking review of the 
Katie John decision was due 90 days after entry of  
the Ninth Circuit’s judgment. That requirement is 
jurisdictional and cannot be waived even by the Court. 
Missouri v. Jenkins, 495 U.S. 33, 45 (1990). The only 
exception is set forth in the statute, which provides 
that “[a] justice of the Supreme Court, for good cause 
shown, may extend the time for applying for a writ of 
certiorari for a period not exceeding sixty days.” 28 
U.S.C. § 2101(c). Movants neither sought nor received 
such an extension. Thus, the deadline for Movants to 
seek certiorari, and therefore to seek intervention for 
the purpose of seeking certiorari, was August 6, 2001. 
Since their petitions were filed well past that date, the 
Clerk properly rejected them as untimely. 

The rule applied by the Clerk is not new. As noted 
by the leading authority on Supreme Court practice—
an authority relied on by Movants themselves (see 
Motion at 15)— 

[i]n multiparty situations, an extension of time  
* * * is effective only as to those parties named as 
applicants or petitioners in the application or 
motion. Those parties not so named do not secure 
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the benefit of any extension granted in response to 
the application; they must then file their own 
application or be bound by the original time 
limitation in filing their petitions for certiorari. 
[Robert L. Stern, et al., Supreme Court Practice  
§ 6.5, at 291 (7th ed. 1993) (emphasis added).] 

Simply put, none of the Movants ever sought or 
received an extension of time “for good cause shown.” 
28 U.S.C. § 2101(c). Movants were therefore subject to 
the August 6 deadline, and their attempted October 4 
filing was jurisdictionally out-of-time. 

4. Movants nevertheless assert that they should 
receive the benefit of the extension granted to Alaska 
and Frank Rue, because they and all other citizens of 
Alaska are allegedly in “privity” with Alaska such that 
they are bound by the final judgment against Alaska 
in the court below. See Motion at 3-8. But that issue 
has nothing to do with the jurisdictional time limits 
for filing a petition for certiorari. None of the “privity” 
cases cited by Movants (see Motion at 4-5) in any way 
involves that issue or any timeliness issue. Indeed, 
Movants’ position is self-contradictory. They say that 
they are bound by the judgment against Alaska in the 
courts below because Alaska is deemed to represent 
their interests. But if that is so, then Movants are 
equally bound by Alaska’s decision not to seek 
certiorari within the time allowed. 

Movants have presented no authority, and Alaska is 
aware of none, supporting their contention that every 
citizen of a State gains the benefit of a specific 
extension of the time for seeking certiorari that is 
granted only to the State and one of its officers. 
Movants cite United Airlines, Inc. v. McDonald, 432 
U.S. 385 (1977), for the proposition that a non-party 
can, in limited situations, intervene after judgment for 
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the purpose of taking an appeal. But the Court also 
emphasized that the motion for intervention in that 
case “complied with, as it was required to, the time 
limitation for lodging an appeal.” Id. at 392 (emphasis 
added). The motion in this case did not. 

5. At bottom, Movants make an equitable 
argument in support of a waiver of the jurisdictional 
time limits applicable to them. According to Movants, 
their time limit should be extended because the 
deadline for parties to seek intervention for that 
purpose had already passed by the time the Governor 
of Alaska finally determined not to seek certiorari. But 
the Court has no discretion to waive jurisdictional 
deadlines. See Jenkins, 495 U.S. at 45 (“We have no 
authority to extend the period for filing except as 
Congress permits.”). And Movants’ equitable 
argument, if accepted, would erase those deadlines. 
States are not required to—nor do they as a general 
matter—publicly announce in advance every time they 
have decided not to seek certiorari in a case. Thus, it 
is usually the case that the time for a party to 
intervene to seek certiorari has passed by the time the 
State’s decision not to seek certiorari becomes known. 
That fact, however, does not—and cannot—grant to 
each citizen of a State his own nunc pro tunc extension 
of time within which to seek intervention. Cf. FEC v. 
NRA Political Victory Fund, 513 U.S. 88, 99 (1994) 
(Solicitor General may not retroactively authorize 
unauthorized agency petition for certiorari because 
such authority would improperly bestow “the 
unilateral power to extend the 90-day statutory period 
for filing certiorari petitions”). 

In this case, moreover, Movants’ equitable 
argument rings hollow because Alaska gave public 
notice well before the August 6 deadline that it might 
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not seek certiorari. Alaska’s application for an 
extension, filed on July 18, expressly stated that 
“Alaska has not yet made a final decision as to 
whether it will seek certiorari from this decision.” 
Application for Extension at 2-3. And the Governor’s 
public statement issued in connection with that 
extension request likewise made clear that Alaska had 
not yet decided whether it would file a petition for 
certiorari. See Knowles Calls For Leadership Summit 
On Subsistence, Katie John Case: Seeks Extension 
From U.S. Supreme  Court To Forge Alaska Consensus 
«available at http://www.gov.state.ak.us/press/01174. 
html». Accordingly, Movants were on notice well 
before the deadline for seeking intervention that the 
State might not be taking the action Movants 
perceived to be in their particular interests. They 
should not now be heard to complain that they were 
not aware of that possibility until too late. 
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CONCLUSION 

For the foregoing reasons, the motion to direct the 
Clerk to file the petitions for intervention and for a 
writ of certiorari should be denied. 

Respectfully submitted, 

/s/ Bruce M. Botelho   
BRUCE M. BOTELHO* 

Attorney General 
JOANNE M. GRACE 

Assistant Attorney General 

STATE OF ALASKA 
DEPARTMENT OF LAW 
P.O. Box 110300 
Juneau, Alaska  99811 
(907) 465-3600 

Counsel for State of Alaska 

 

Of Counsel: 

JOHN G. ROBERTS, JR.  
JOHNATHAN S. FRANKLIN 
HOGAN & HARRISON L.L.P. 
555 Thirteenth Street, N.W. 
Washington, D.C.  20004 
(202) 637-5810 

*Counsel of Record 

Dated: November 2, 2001 
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