
In the Supreme Court of the United StatesIn the Supreme Court of the United StatesIn the Supreme Court of the United StatesIn the Supreme Court of the United StatesIn the Supreme Court of the United States

NORMAN BRUCE DERR,
Petitioner,

v.

STATE OF MARYLAND,
 Respondent.

On Petition for Writ of Certiorari to the
Maryland Court of Appeals

PETITION FOR WRIT OF CERTIORARI

PAUL B. DEWOLFE

   Public Defender

STEPHEN B. MERCER

   Counsel of Record
   Chief Attorney, Forensics Division
OFFICE OF THE PUBLIC DEFENDER

6 Saint Paul Street, Suite 1400
Baltimore, MD  21202
(410) 767-5541
smercer@opd.state.md.us

Counsel for Petitioner

Becker Gallagher  ·  Cincinnati, OH  ·  Washington, D.C. ·  800.890.5001

NO.



 i 

QUESTION PRESENTED1

Whether the Sixth Amendment permits the State’s
expert witness to present to a jury the results of
forensic tests that she neither performed nor witnessed
as substantive evidence to support her conclusion that
Petitioner was the source of DNA evidence, when the
State does not call the analysts who performed the
tests as witnesses or show that they are unavailable
and previously subject to cross-examination?

1 The Office of the Public Defender will file by November 22, 2013,
a petition for certiorari encompassing the same or similar question
that seeks review of the lower court’s decision in Cooper v.
Maryland, 434 Md. 209, 73 A.3d 1108 (2013).
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PETITION FOR WRIT OF CERTIORARI

Norman Bruce Derr respectfully petitions for a writ
of certiorari to review the judgment of the Maryland
Court of Appeals.

OPINIONS BELOW

The Court’s order granting the State’s petition for
review in Maryland v. Derr, 422 Md. 211, 29 A.3d 533
(2011) (Derr I), and vacating and remanding the case to
the lower court for further consideration in light of
Williams v. Illinois, 567 U.S. __, 132 S. Ct. 2221 (2012),
is published at 133 S. Ct. 63 (2012).  Pet. App. B.  The
opinion of the Maryland Court of Appeals on remand is
published at 434 Md. 88, 73 A.3d 254 (Derr II).  Pet.
App. A.  The lower court’s decision in Derr I is
published at 422 Md. 211, 29 A.3d 533.  Pet. App. C.
The relevant proceedings and order from the trial court
are unpublished. 

JURISDICTIONAL STATEMENT

The Maryland Court of Appeals entered its
judgment in this case on August 22, 2013.  Pet. App. B. 
The jurisdiction of this Court is invoked pursuant to 28
U.S.C. § 1257(a).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The Confrontation Clause of the Sixth Amendment
provides that:  “In all criminal prosecutions, the
accused shall enjoy the right . . . to be confronted with
the witnesses against him.” 
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STATEMENT OF THE CASE

This case concerns an important question of
constitutional law that is frequently litigated in
criminal cases:  the limits the Confrontation Clause
places on the government’s use of an expert opinion
that is based on the results of forensic testing that have
been made known to the expert but about which the
expert is not competent to testify.  The Court sought to
answer that question in Williams, 567 U.S. __, 132 S.
Ct. 2221, but the divided decision has spawned
enormous confusion, and deep conflict, in state and
lower federal courts.  This case provides a proper
vehicle for the Court to provide authoritative guidance
to the lower courts because the decision in the court
below is in conflict with the decisions of at least eleven
state supreme courts and three federal courts of
appeals.

1. On June 29, 2006, a Charles County, Maryland
jury found Mr. Derr guilty of first-degree rape, first-
degree sexual offense, and second-degree sexual offense
arising out of a sexual assault that occurred in 1984. 
The sole evidence that identified Mr. Derr as the
perpetrator of these offenses consisted of a DNA match
of Mr. Derr’s DNA profile to a male DNA profile that
had been developed in 2002 from biological evidence
collected in 1984 from the victim.  

The biological evidence, which included a blood
card, an external genital swab, two vaginal swabs and
an anal swab, had been recovered from the victim
during a forensic examination conducted at a hospital
following the 1984 rape.  The Charles County Sheriff’s
Office sent the biological evidence to the FBI for
serological testing in 1985; an examiner identified
semen and sperm on parts of the swabs, documented
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the findings, and returned the evidence to the Sheriff’s
Office.  The case went cold.  

Seventeen years later, in 2002, the Sheriff’s Office
submitted the biological evidence to the FBI for DNA
analysis.  A male DNA profile was developed from the
vaginal swabs and uploaded to CODIS where it “hit” to
Mr. Derr’s DNA profile in 2004.2  The “hit” provided the
Sheriff’s Office with probable cause to obtain another
DNA sample from Mr. Derr, which it submitted to the
FBI in 2004 for additional DNA analysis and
comparison to the crime scene evidence.3  The obvious
and sole purpose for the additional testing in 2004 was
to generate evidence against Mr. Derr for use in a
criminal trial.

2. Mr. Derr was tried before a jury in the Charles
County Circuit Court in June 2006.  At trial, the State
made no attempt to show that any of the analysts
involved in the 1985, 2002, or 2004 testing were
unavailable to testify, or that Mr. Derr had a prior
opportunity to confront them.  Instead, the State called
one DNA analyst from the FBI, Jennifer Luttman, to
testify that—based on the results of the forensic testing
done in 1985, 2002, and 2004—Mr. Derr was the source

2 CODIS is an acronym for the Combined DNA Index System,
which is the software used to search and upload DNA profiles in
the various offender DNA databanks at the national, state, and
local levels.  See, FBI CODIS Brochure; <tinyurl.com/codisbrochure
> (last visited Oct. 16, 2013). 

3 Md. Public Safety Code Ann., § 2-510 provides that “[a] match
obtained between an evidence sample and a data base entry may
be used only as probable cause and is not admissible at trial unless
confirmed by additional testing.”
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of the sperm on the vaginal swabs recovered from the
victim.

The trial court accepted Ms. Luttman as an expert
in the fields of forensic serology and forensic DNA
analysis. And although Ms. Luttman did not conduct or
personally observe the forensic testing performed in
1985, 2002, or 2004, the court permitted her to testify,
over objection, about (a) the procedures used in 1985
for identifying sperm and semen, (b) the 1985 opinion
of the serology examiner, (c) the procedures for creating
a DNA profile, (d) the DNA testing procedures specific
to the 2002 and 2004 DNA analyses, (e) the DNA
profile results from the 2002 and 2004 DNA analyses,
and (f) her ultimate opinion that Mr. Derr, within a
“reasonable degree of scientific certainty,” was the
source of the DNA on the vaginal swabs.  The lower
court also admitted into evidence documentation of the
1985 serological examination that indicated the
presence of semen and sperm on parts of the swabs, as
well as documents from the 2002 and 2004 DNA testing
that showed the DNA profiles obtained from the
biological evidence. 

Ms. Luttman’s opinion that Mr. Derr was the source
of the sperm on the vaginal swabs necessarily relied on
the truth and accuracy of the non-testifying analysts’
opinions, conclusions, and work product.  Yet Ms.
Luttman had no involvement with the 1985 serological
testing or the 2002 DNA analysis.  Further, Ms.
Luttman did not perform the actual DNA testing in
2004; rather, in her role as a supervisor she merely
reviewed the results of her team’s analysis.  At no stage
in the case did the State contend that Ms. Luttman,
herself, participated in or personally observed the
actual testing of evidence for bodily fluids or DNA.
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3.  The record clearly reflects Mr. Derr’s challenge
to the admissibility of Ms. Luttman’s testimony and
opinions as a violation of his right to confront and
cross-examine witnesses under Crawford v.
Washington, 541 U.S. 36 (2004).  Over Mr. Derr’s
objection, the trial court admitted Ms. Luttman’s
opinions and the underlying testimonial statements of
the analysts who did not appear to testify, reasoning
that the documentation of case-specific conclusions and
procedures were admissible pursuant to the business
records exception to the hearsay rule,4 or alternatively,
to explain the basis for the expert’s opinion.5  The trial
court did not instruct the jury on any limited, non-
hearsay use of the results of the 1985 serological
examination or 2002 and 2004 DNA testing.  The jury
found Mr. Derr guilty of four counts relating to the
sexual assault.
  

On July 19, 2006, at the conclusion of a trial where
he was not permitted to confront the most important
witnesses against him, Mr. Derr was sentenced to two
consecutive life sentences.

4. Because the analysts who performed the 1985,
2002, and 2004 forensic testing did not testify at trial,

4 Maryland Rule 5-803 defines hearsay exceptions as those
statements which are “not excluded by the hearsay rule, even
though the declarant is available as a witness[.]” Md. Rule 5-
803(b)(6) sets forth the “business records exception,” to include
those statements that are considered “[r]ecords of regularly
conducted business activity” and are, therefore, admissible as an
exception to the hearsay rule.  App. D.

5 Maryland Rule 5-703(a) permits an expert to base an opinion on
facts or data that are not admitted at trial “if of a type reasonably
relied upon by experts in the particular field….”  App. D. 
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Mr. Derr could not confront them about their
statements and conclusions that Ms. Luttman
depended on to identify him as the source of the sperm
on the vaginal swabs.  Specifically, Mr. Derr was
precluded from questioning the analysts about:

• Whether adequate precautions were taken to
avoid contamination; 

• Whether samples of known and unknown
origins were separately processed with
respect to time and space;

• Whether validated protocols and chain of
custody rules were followed;

• Whether good laboratory techniques were
adhered to, e.g., processing samples in
biological safety hoods, separating pre- and
post-PCR processing, using test-tube openers
instead of manually opening a tube, and
allowing only the unidirectional movement of
specimens through the laboratory;

• Whether negative controls (one of the most
important techniques to detect the
occurrence of contamination events) were
properly prepared and run alongside the
samples in the batch;

• Whether the analyst inadvertently
introduced extraneous DNA into a
component of the testing;

• The results of any proficiency testing of the
analyst;
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• Any documentation involving the analyst in
a “Corrective Action” file related to errors
occurring within the laboratory;

• The occurrence of any errors or unexpected
results in the analyst’s laboratory work,
including any sample mix-ups, mislabeling,
or interpretive and statistical errors;

• The procedures followed to isolate DNA from
the samples, to undertake differential
extraction of the “male” and “female”
portions of the DNA, and to examine the
samples;

• The PCR technique’s extreme sensitivity, and
whether the analyst took the great care that
is necessary when handling samples; 

• Whether the stringency conditions under
which complementary, single strands of DNA
underwent the amplification process were
satisfied;

• Whether the occurrence of an inconclusive
result was due to degradation,
contamination, allelic dropout, or failure of
some aspect of the laboratory’s protocol;

• Why a subset of the samples that showed
signs of allelic dropout had to be retested,
and the techniques used to increase the
amount of DNA analyzed;

• Why the genital swab (“Q2”) and the anal
swab (“Q20”) did not generate typing results;
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• Why the results of one of the vaginal swabs,
(“Q16”) were “bumpy,” and needed a “clean
run;” and

• Why the “clean run” of “Q16,” which did not
contain any “bumps,” provided inconclusive
results at some loci.

With respect to all of these potential avenues of
cross-examination, the jury was deprived of the
opportunity to observe the testimonial demeanors of
the analysts or to make informed assessments of each
analyst’s credibility and competency.  See, United
States v. Bonds, 12 F.3d 540, 567-68 (6th Cir. 1993)
(“The aura of reliability surrounding DNA evidence
does present the prospect of a decision based on the
perceived infallibility of such evidence, especially in a
case … where the evidence is largely circumstantial.”).

Instead, the trial court’s ruling permitted the State
to insulate from scrutiny the analysts’ testing and
reporting of results that Ms. Luttman relied on as true
to identify Mr. Derr as the source of the DNA evidence. 
The fact that it was Ms. Luttman who testified about
the 1985 serology examination and report necessarily
shielded the accuracy and reliability of the underlying
forensic testing from any meaningful cross-
examination:

MS. LUTTMAN:  The test that was done in 1985
was the identification of semen through the
visualization of sperm cells.  Basically a small
portion of the sample was extracted and put onto
a microscope slide and looked under a
microscope to see if sperm cells were present. 
Sperm cells have a very distinct shape that’s
very different from other cells.  And when you
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see those cells on the microscope slide you know
that there’s semen present.

STATE:  And so when you see sperm cells
present from that you conclude?

MS. LUTTMAN:  That there’s semen there.

Mr. Derr’s trial counsel could not, of course,
effectively cross-examine Ms. Luttman about the
reliability or credibility of the opinions of the non-
testifying serology examiner for whom she was a
surrogate:

DEFENSE: … You were asked about State’s
Exhibit 74 [the 1985 serology examination].  And
I guess there was some handling of these vaginal
swabs, Q15 and Q16 back in 1985, right?

MS. LUTTMAN: That’s correct.  They were –

DEFENSE: They were actually in the lab for a
period of how many months?

MS. LUTTMAN: Excuse me I left my notes. 
Thank you.  Okay.  Well they came into the lab
– excuse me I gotta go back to a different report. 
They came into the lab on December 13, 1984
and the results for the serology were reported on
April 5, 1985.

DEFENSE: All right.  So, I don’t know, 4
months or so?

MS. LUTTMAN: That’s correct.

DEFENSE: They’re at the FBI lab.  Now, and in
fact Q15 and Q16 [the vaginal swabs] were
actually being handled, right? Because they
were being examined by somebody, right?
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MS. LUTTMAN: Right.  They were examined
on one day, on February, I believe it was
February 25, 1985.

DEFENSE: Now, you haven’t gone back and
made any determination about actually who the
person was doing the bench work on this, right?

MS. LUTTMAN: No I have not.  I  --

DEFENSE: All that you know is this person
Babiak, is that right?  He was the examiner?

MS. LUTTMAN: The examiner on this case
was Babiak, special agent Babiak.
…

DEFENSE: Special agent, right?

MS. LUTTMAN: He was an FBI agent.
…

DEFENSE: All right.  So all you know is that
Babiak who was an agent was this lab examiner. 
You don’t know who was doing the bench work,
right?6

MS. LUTTMAN: I do not know.

DEFENSE: And you don’t know what Babiak’s
credentials are, right?

MS. LUTTMAN: I do not know.  I just know
he was a qualified serology examiner for the FBI
lab.

6 Ms. Luttman also testified that it would have been obvious to FBI
Special Agent/Examiner Babiak that he was interpreting the
results of another person’s analysis of evidence collected in
connection with a criminal sexual assault.
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DEFENSE: Well, but you don’t know what his
qualifications were, you don’t know his
education, right?

MS. LUTTMAN: I don’t know the specific
details.  No.

DEFENSE: You don’t know how long he worked
at the FBI, [do] you?

MS. LUTTMAN: I do not know.

DEFENSE: You don’t know what his
proficiency ratings were, do you?

MS. LUTTMAN: I do not know.

DEFENSE: You don’t know what his
performance ratings were, do you?

MS. LUTTMAN: I do not.
…

DEFENSE: And you don’t have any information
about the person who actually did the bench
work, right?

MS. LUTTMAN: I do not.

DEFENSE: Now, in terms of State’s Exhibit 74,
[notes of the serological testing] … all that
you’re looking at is what somebody wrote on this
piece of paper, right?

MS. LUTTMAN: That is correct.  Yes.

DEFENSE: Right.  You don’t have any
independent way to verify what is actually
written in terms of the acid phosphate test, do
you?
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MS. LUTTMAN: No.  The biologists, just like
they do today document their results for those
tests on an exam sheet, which was done in 1985,
as it would be done today in the laboratory.  And
then, based on that a serology examiner draws
the conclusions.

DEFENSE: Well, but you just, I mean, this is
1985, you’re in middle school, you don’t know
what’s going on at the FBI, do you?

MS. LUTTMAN: No I do not, but in 2004 I
was trained to be a qualified serology and DNA
examiner.
…

DEFENSE: You don’t know what equipment
was used, do you?

MS. LUTTMAN: No I do not.

DEFENSE: You don’t know what acid
phosphate test kit was used?

MS. LUTTMAN: No I do not.

DEFENSE: It’s just, if it’s the FBI lab it’s good
enough for you, right?

MS. LUTTMAN: Well, it was reported.7

7 Ms. Luttman further testified that she did not reexamine the
biological evidence because the FBI policy is not to repeat a test
after a result has been reported.  Absent her own examination of
the biological material Ms. Luttman could not, of course, state an
opinion independent of the nontestifying examiner’s conclusion. 
See e.g., United States v. Soto, 720 F.3d 51, 59 (1st Cir. 2013)
(surrogate expert bolsters opinion by conveying conclusion of
analyst who actually performed analysis).
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Ms. Luttman’s testimony plainly demonstrates the
dangers of surrogate expert testimony.  She did not
independently evaluate the reliability or credibility of
the examiner’s statements through reexamination of
the evidence; rather, Ms. Luttman’s opinion that semen
and sperm were present on the vaginal swabs was
entirely dependent on the examiner’s statements and
test results being true.  Ms. Luttman provided a
conduit for the examiner’s out-of-court statements to
substitute for his trial testimony, which completely
shielded his credibility, bias, and competency from any
scrutiny in the precise circumstances that the Sixth
Amendment requires confrontation:  an examiner at a
law enforcement laboratory, in response to a law
enforcement request, generates evidence to further a
criminal prosecution.  

Nor could Mr. Derr confront the credibility,
competency, or demeanor of the DNA analysts
who—while working in a law enforcement laboratory,
and at the request of the Sheriff’s Office to generate
evidence for use in a criminal prosecution—performed
the DNA testing in 2002 and 2004.  Ms. Luttman’s
description of the testing procedures and DNA profiles
generated, and her opinion that Mr. Derr was the
source of the DNA evidence on the vaginal swabs, was
entirely dependent on the truth of the analysts’ out-of-
court statements, conclusions and test results, which
were prepared in response to a law enforcement
request for evidence to further a criminal prosecution. 
Ms. Luttman’s opinion was not independent of the
analysts’ statements about the DNA testing, but relied
on their truth.  She was a conduit for the analysts’
statements and conclusions about the DNA profiles,
and these statements and conclusions substituted for
the live testimony of the analysts.  In short, Mr. Derr
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was given no opportunity to confront the very
witnesses whose testimonial statements constituted
the sole evidence that was used to establish his guilt. 

5. In Derr I, the Court of Appeals reversed.  Based
on a “straightforward application” of the Court’s
decisions in Crawford, 541 U.S. 36, Melendez-Diaz v.
Massachusetts, 557 U.S. 305 (2009), and Bullcoming v.
New Mexico, 564 U.S. __, 131 S. Ct. 2705 (2011), the
lower court rejected the State’s circumvention at trial
of Mr. Derr’s rights of confrontation and cross-
examination through the use of surrogate expert
testimony to provide the sole evidence of identification. 
Derr I, 422 Md. at 216, 29 A.3d at 537.  Derr I held that
(a) the procedures used in 1985 for identifying sperm
and semen, (b) the 1985 opinion of the serology
examiner, (c) the procedures for creating a DNA profile,
(d) the DNA testing procedures specific to the 2002 and
2004 DNA analyses, (e) the DNA profile results from
the 2002 and 2004 DNA analyses, and (f) the
conclusion of a DNA match, are testimonial in nature,
and therefore the analysts who performed the tests are
witnesses subject to confrontation and cross-
examination.  Id. 

The decision in Derr I represented a faithful
application of the principles articulated in the Court’s
decisions in Crawford, Melendez-Diaz, and Bullcoming
to the 1985, 2002, and 2004 forensic testing.  

First, the 1985 serology results and the DNA
profiles generated in 2002 and 2004 were generated for
the primary purpose of establishing facts relevant to a
later prosecution.  An objective analyst would
understand that his or her statements would be used in
a later trial to establish the perpetrator’s identity. 
Second, the testing results, including the resulting
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DNA profiles, are the functional equivalent of in-court
testimony, offered to establish the guilt of the
defendant.  In other words, it is the reasonably
anticipated use of the test results that demonstrates
the degree of solemnity necessary to constitute
testimonial material.  Third, the statements produced
by DNA testing (i.e. the DNA profiles), are testimony
under Crawford because they are formal statements
made to prove a past fact (i.e. the identification of the
sperm on the vaginal swabs).  And fourth, the analyst
who performs the DNA analysis is a witness for
Confrontation Clause purposes because the creation of
the DNA profile requires that the testing analyst
exercise judgment and interpretation at the request of
law enforcement “relating to past events and human
actions not revealed in raw, machine-produced data[.]”
Derr I, 422 Md. at 237, 29 A.3d at 550; quoting
Bullcoming, 131 S. Ct. at 2714.  App. A.

6. On December 6, 2011, the State filed a petition
for a writ of certiorari with the Court to review Derr I,
requesting that the petition be held in abeyance
pending the Court’s decision in Williams v. Illinois, No.
10-8505. On June 18, 2012, the Court decided
Williams, affirming the judgment of the lower court,
but without overruling Bullcoming, Melendez-Diaz, or
Crawford.  Williams v. Illinois, 132 S. Ct. 2221 (2012),
affirming People v. Williams, 939 N.E.2d 268 (Ill. 2010)
(report did not constitute testimonial statement when
offered in non-jury bench trial to show the basis for
testifying expert’s opinion and not for the truth of the
matters asserted in the report).  On June 29, 2012, the
Court granted the State’s petition for a writ of
certiorari in this case, vacated Derr I, and remanded
the case for further consideration in light of Williams. 
Maryland v. Derr, 133 S. Ct. 63, 64 (2012).  App. B.  
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7. On remand, the lower court reversed Derr I. 
Derr II, 434 Md. 88, 73 A.3d 254.  App. A.  Derr II
interpreted the splintered opinions in Williams to
narrow the definition of a “testimonial statement” to
statements that are deemed to be sufficiently “formal”
or “solemn,” based on the test Justice Thomas
articulated in his concurring opinion.  Id., 434 Md. at
113, 73 A.3d at 269. Judge McDonald, who concurred
with the majority opinion, wrote separately because he
“question[ed] whether the rationale of the opinion [in
Derr II] will ultimately be embraced by the Supreme
Court.” Id., 434 Md. at 139, 73 A.3d at 284.  Further,
Judge McDonald observed that the effect of this
narrowed test for a testimonial statement is to “broadly
exempt forensic reports and other documents from the
purview of the Confrontation Clause.”  Id.

Judge Eldridge, joined by Chief Judge Bell,
dissented, explaining:

The majority today, based solely on one Justice’s
lone opinion, overturns this Court’s unanimous
2011 decision in the present case which had
granted Mr. Derr a new trial [based on the
erroneous admission of the 2002 DNA results].
Consequently, unless and until the Supreme
Court clarifies the application of the Sixth
Amendment’s Confrontation Clause to evidence
of the type involved in this case, Justice
Thomas’s opinion in Williams will control the
application in Maryland courts of the Federal
Constitution’s right of confrontation. 

    
Id. 434 Md. at 142, 73 A.3d at 286.  (Footnote omitted). 

This petition follows.
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REASONS FOR GRANTING THE WRIT

The Lower Court’s Decision is in Conflict with
Federal Courts of Appeals and State Supreme
Courts Regarding Surrogate Testimony About
Forensic Testing 

The Court in Williams sought to answer the
question whether the Confrontation Clause barred an
expert “from expressing an opinion based on facts
about a case that have been made known to the expert
but about which the expert is not competent to testify?” 
Williams, 132 S. Ct. at 2227.  A majority of the Court
affirmed the judgment of the lower court, but the
sharply diverging rationales in the four-one-four
decision have provided conflicting guidance for lower
courts in the application of the right of confrontation to
the circumstances presented in the case here, where an
expert witness with no involvement in the forensic
testing provides an opinion based on the statements,
conclusions and results of forensic testing that she is
not competent to testify about.  

1. Although the Court’s divided decision in
Williams has generated great conflict, lower courts
have generally agreed that the right of confrontation
bars a testifying expert in a jury trial from acting as a
conduit or bolstering his opinion by introducing, as
substantive evidence, the conclusions of the analysts
who examined evidence at the request of the police for
use in a criminal prosecution.  The decision below,
however, has adopted a divergent rationale that
broadly exempts the results and documentation of
forensic testing—including the conclusions of
nontestifying analysts prepared in anticipation of use
in a criminal prosecution—from the protections of the
Confrontation Clause.  The lower court’s decision is so
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manifestly in error, that it is in conflict with the
decisions of at least eleven state supreme courts and
three federal courts of appeal.  Thus, this case presents
the Court an opportunity to resolve the divergent views
expressed in Williams and provide authoritative
guidance to lower courts on an important question in
the administration of criminal justice.

2. The decision below is in conflict with three
federal courts of appeals that recognize the Court’s
divided decision in Williams calls into question the use
of an expert witness to transmit to a jury the
conclusions of the analyst who actually examined
evidence.  See, e.g., Turner v. United States, 709 F.3d
1187, 1190 (7th Cir. 2013) (Williams “cast doubt” on
use of surrogate witness to convey conclusions of
nontestifying analysts; Confrontation Clause violation
assumed) petition for cert. filed (U.S. July 29, 2013)
(No. 13-127); United States v. Mallay, 712 F.3d 79, 95
(2d Cir. 2013) (Williams calls into doubt categorical
treatment of autopsy reports as business records;
surrogate expert cannot transmit conclusions of
nontestifying analyst who objectively understands
primary purpose of examination is to create a finding
for later use at trial); United States v. Soto, 720 F.3d
51, 59 (1st Cir. 2013) (acknowledging Confrontation
Clause violation occurs when testifying expert who has
reexamined evidence repeats conclusions of
nontestifying analyst to bolster his opinion).

3. The lower court’s decision is also in conflict with
five state supreme court cases decided after Williams
that prohibit the use of surrogate expert testimony to
convey the conclusions of the analysts who examined
evidence and what they did to generate the test results. 
See, e.g., Martin v. State, 60 A.3d 1100, 1108-09 (Del.
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2013) (surrogate expert not permitted to testify about
PCP test results or testing procedures); Young v.
United States, 63 A.3d 1033, 1047-48 (D.C. 2013) (FBI
laboratory supervisor not permitted to testify about the
results, testing methods, and conclusions of a DNA test
in which she had not personally participated);8 State v.
Navarette, 294 P.3d 435, 443 (N.M. 2013) (surrogate
pathologist not permitted to relate conclusions from
pathologist who performed autopsy); Davidson v. State,
No. 58459, 2013 Nev. Unpub. LEXIS 462, at *2-3 (Nev.
2013) (unpublished) (error for surrogate DNA expert to
relay results of DNA testing performed by another
analyst who objectively would anticipate its use at a
later trial); State v. Frazier, 229 W. Va. 724, 728, 735
S.E.2d 727, 731—32 (W. Va. 2012) (surrogate
pathologist not permitted to relay conclusions of
nontestifying pathologist).  

4. The lower court’s decision permitting Ms.
Luttman to convey the conclusions of the serological
examiner (and documentation) also stands in conflict
with at least six state supreme courts that permit
surrogate expert testimony when it is based on an
“independent” review of data, but ordinarily do not
permit the testifying expert to act as a conduit or
bolster his opinion by relaying the analyst’s conclusions

8 Young was followed by Carrington v. District of Columbia, No. 11-
CT-698, 2013 D.C. App. LEXIS 666 (D.C. Oct. 17, 2013), where the
District of Columbia Court of Appeals held the admission at a
bench trial of a urinalysis report through a witness who reviewed,
but did not personally perform any of the testing on the sample,
violated the Confrontation Clause.   Id. at *11.  Carrington was a
prosecution for a DUI that did not turn on the results of the
urinalysis, and the court ultimately found the error to be harmless
beyond a reasonable doubt.  Id. at *19.  
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who performed the test.9  See, e.g., People v. Dungo, 147
Cal. Rptr. 3d 527, 536, 286 P.3d 442, 444 (Cal. 2012)
(surrogate pathologist permitted to provide opinion
independent of the pathologist who conducted autopsy);
Marshall v. People, 309 P.3d 943, 947 (Colo. 2013) (lab
supervisor permitted to testify based on independent
review of data); Commonwealth v. Greineder, 464 Mass.
580, 590, 984 N.E.2d 804, 812 n.11, 815-18 (Mass.
2013) (expert’s “independent” opinion admissible on
direct examination but not the hearsay basis for
opinion); State v. Lopez, 45 A.3d 1, 16 (R.I. 2012)
(permitting lab supervisor to render independent
opinion about DNA results when he did not participate
in or perform the tests); State v. McLeod, 165 N.H. 42,
54-55, 66 A.3d 1221, 1230-32 (N.H. 2013) (permitting
testimony of expert fire investigators independent of
statements obtained from previous investigation); State
v. Deadwiller, 2013 WI 75, 834 N.W.2d 362, 369 (Wis.
2013) (surrogate DNA expert’s independent opinion
based on DNA test results not admitted into evidence).

5. The lower court’s decision to permit an expert
witness with no personal involvement in the forensic
testing, to act as a conduit and bolster her opinion by
conveying to a jury what the nontestifying analysts did,
concluded, and documented (at the request of law

9 One state supreme court does permit a surrogate expert to relay
the conclusions of a nontestifying analyst for the purportedly
nonhearsay purpose of providing a basis for the testifying expert’s
opinion, which must be “independent.”  See State v. Ortiz-Zape, 743
S.E.2d 156, 162 (N.C. 2013) (interpreting Williams “to indicate
that a qualified expert may provide an independent opinion based
on otherwise inadmissible out-of-court statements….”); see also
State v. Brewington, 743 S.E.2d 626, 627 (N.C. 2013), petition for
cert. filed (U.S. Oct. 17, 2013) (No. 13-504).
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enforcement) about evidence of a criminal sexual
assault, cannot be reconciled with the right of
confrontation.  Ms. Luttman’s ultimate opinion
depended on the truth of (a) the conclusion of a
serology examiner (who was either an employee or
special agent at the FBI responding to a law
enforcement request to examine evidence of a crime)
that sperm and semen were present on the vaginal
swabs, (b) documentation of the examiner’s conclusion,
(c) what the examiner did when he tested the swabs,
(d) documentation of what testing the examiner
performed, (e) what the DNA analysts did in 2002,
(f) the DNA profiles the analyst generated from the
biological evidence, (g) what the analysts did in 2004 to
test Mr. Derr’s DNA, and (h) the DNA profile that the
analyst generated from Mr. Derr’s DNA sample when
he was targeted as a suspect.  Yet, she did not have
personal knowledge about these matters or the ability
to evaluate them independent of the analysts’
statements. 
 

In Crawford, the Court forcefully spoke to the
centrality of the right of confrontation in the
administration of criminal justice:

To be sure, the Clause’s ultimate goal is to
ensure reliability of evidence, but it is a
procedural rather than a substantive guarantee. 
It commands, not that evidence be reliable, but
that reliability be assessed in a particular
manner: by testing in the crucible of cross-
examination.... Dispensing with confrontation
because testimony is obviously reliable is akin to
dispensing with jury trial because a defendant is
obviously guilty. This is not what the Sixth
Amendment prescribes.
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Crawford, 541 U.S. at 61-62.  Despite the centrality of
the right of confrontation to our adversarial system, the
lower court has created a deep conflict with eleven
state supreme courts and three federal courts of
appeals.  Judge McDonald presciently observed that
the Court may not accept the majority’s rationale that
so “broadly exempt[s] forensic reports and other
documents from the purview of the Confrontation
Clause….”  Id., 434 Md. at 139, 73 A.3d at 284.  Judge
McDonald’s concerns were well founded, as is
evidenced by the discord that the court below has
created over the application of the right of
confrontation.10

The decision below broadly permits surrogate
experts to relay, as substantive evidence in a jury trial,
the conclusions, procedures, and results of a forensic
test to establish the guilt of a defendant, while
shielding the testing analyst’s credibility, competency,
and demeanor from confrontation.  However
mesmerizing new technologies may be, at bottom, there
is an analyst who must exercise judgment and
discretion in the course of responding to a police
request for evidence in a criminal prosecution.  That is
the hallmark of a testimonial statement.  The decision
of the lower court to insulate from confrontation and
cross-examination the conclusions of a witness who
generates such critical evidence runs contrary to an
essential feature of our adversarial system.  

10 The conflict may be explained, at least in part, due to the lower
court’s singular view that under the Marks doctrine the definition
of a testimonial statement becomes the formality test that Justice
Thomas articulates in his concurring opinion in Williams.  Marks
v. United States, 430 U.S. 188 (1977) (“narrowest grounds” of a
divided majority ruling is controlling law).  
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CONCLUSION

This case presents the Court an opportunity to
resolve the conflict that the lower court has created and
provide authoritative guidance to the courts below on
an important and recurring question.  In the public
interest, the petition for issuance of a writ of certiorari
should, respectfully, be granted.

Respectfully Submitted,

Paul B. DeWolfe
   Public Defender

STEPHEN B. MERCER
   Counsel of Record
   Chief Attorney, Forensics Division
OFFICE OF THE PUBLIC DEFENDER
6 Saint Paul Street
Suite 1400
Baltimore, MD  21202
(410) 767-5541
smercer@opd.state.md.us

Counsel for Petitioner



APPENDIX



 i 

APPENDIX

TABLE OF CONTENTS

Appendix A Opinion in the Court of Appeals of
Maryland
(August 22, 2013) . . . . . . . . . . . . . App. 1

Appendix B Opinion in the Supreme Court of the
United States
(June 29, 2012) . . . . . . . . . . . . . . App. 74

Appendix C Opinion in the Court of Appeals of
Maryland
(September 29, 2011) . . . . . . . . . App. 75

Appendix D Statutory Provisions Involved . App. 151
Maryland Rule 5-803(b)(6) . App. 151
Maryland Rule 5-703(a) . . . App. 151



App. 1

                         

APPENDIX A
                         

IN THE COURT OF APPEALS OF MARYLAND

No. 6 

September Term, 2010 

[Filed August 22, 2013]
___________________________
NORMAN BRUCE DERR )

)
v. )

)
STATE OF MARYLAND )
___________________________)

Harrell 
Battaglia 
Greene 
Adkins 
McDonald 
*Bell 
Eldridge, John C. (Retired, Specially Assigned), 

JJ.

* Bell, C.J., now retired, participated in the hearing and conference
of this case while an active member of this Court; after being
recalled pursuant to the Constitution, Article IV, Section 3A, he
also participated in the decision and adoption of this opinion. 
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Opinion by Greene, J. 
Harrell, Adkins and McDonald, JJ., concur. 

Bell, C.J. and Eldridge, J. dissent. 

On June 29, 2006, Appellant, Norman Bruce Derr
“Derr”),was convicted of multiple sexual offenses in the
Circuit Court for Charles County. On appeal to the
Court of Special Appeals, Derr challenged his
conviction and presented five questions for review.
Prior to the intermediate appellate court’s rendering a
decision in the case, this Court granted certiorari on its
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own motion, 411 Md. 740, 985 A.2d 538 (2009), to
address the questions raised by Derr:1, 2

1. Whether [Norman] Derr’s federal and state
constitutional rights of confrontation were
violated when the State was permitted to
introduce the opinion of a serology examiner and
the results of DNA [deoxyribonucleic acid]
testing of biological evidence through the
testimony of an expert who did not participate
either directly or in a supervisory capacity in the
testings, without calling the analysts who
performed the testings as witnesses or showing

1 On September 29, 2011, we concluded that Derr’s Sixth
Amendment right to confrontation was violated, reversed the
Circuit Court’s judgment, and ordered a new trial. Derr v. State,
422 Md. 211, 29 A.3d 533 (2011). On December 6, 2011, the State
filed a petition for certiorari in the United States Supreme Court
and requested that the petition be held pending that Court’s
decision in Williams v. Illinois, 567 U.S. __, 132 S. Ct. 2221, 183 L.
Ed. 2d 89 (2012). On June 18, 2012, the Supreme Court decided
Williams, altering the analysis of an alleged Confrontation Clause
violation. On June 29, 2012, the Supreme Court granted certiorari
in Derr, vacated our earlier judgment, and remanded the present
case to this Court “for further consideration in light of Williams v.
Illinois[].” Maryland v. Derr, __ U.S. __, __, 133 S. Ct. 63, 64, 183
L. Ed. 2d 700, 700 (2012). On August 20, 2012, we ordered
“supplemental briefing and oral argument [to] be completed
separately” on the application of “the Confrontation Clause of the
Sixth Amendment” and the application of “the Confrontation
Clause of Article 21 . . . .” Supplemental oral argument occurred on
January 4, 2013.

2 Appellant, Norman Derr, separated the first question into two
separate questions regarding the DNA and serological testing. We
combined the Confrontation Clause challenges into one question
because we shall apply the same analysis to all forensic evidence.
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that the analysts were unavailable and that
[Norman] Derr had a prior opportunity to
cross-examine them? 

2. Whether [Norman] Derr’s constitutional and
statutory rights to discovery necessary to
prepare a defense to scientific evidence were
violated when the State used a statistical
method to describe the rarity of a DNA profile
that did not quantify the chance of a coincidental
match caused by the trawl of a DNA database
and [Norman] Derr was denied access to the
number of coincidental matches contained in the
database, where the coincidental match number
was required to demonstrate the limitation of
the State’s chosen statistic? 

3. Whether a “match” derived from a trawl of a
DNA database, the significance of which was
described by the State with a statistic that did
not account for laboratory error or the chance of
a coincidental match caused by the trawl of a
DNA database, was sufficient evidence to
sustain [Norman] Derr’s convictions in the
absence of any other evidence that corroborated
his identification as the perpetrator of the
offenses? 

4. Whether the court erred when it refused to
instruct the jury on the meaning of the term
“reasonable degree of scientific certainty” when
the State’s expert used that term before the jury
to characterize her opinion that [Norman] Derr
was the source of DNA evidence? 
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Following remand, supplemental briefing, and oral
argument in this Court, we affirm the judgment of the
Circuit Court and conclude: (1) Derr’s right of
confrontation was not violated when the State’s expert
witness presented the results of forensic tests3 as the
basis for her conclusion that Derr was the source of the
deoxyribonucleic acid (“DNA”) found on the vaginal
swabs taken from the rape victim; (2) Derr’s statutory
and constitutional rights to discovery were not violated
by the trial judge’s refusal to order the State to conduct
a search for coincidental matches in the Federal
Bureau of Investigation’s Combined DNA Index System
(“CODIS”); (3) the evidence presented during trial was
legally sufficient to sustain Derr’s conviction; and
(4) the trial judge did not err when she refused to
include Derr’s proposed jury instruction on the
definition of “reasonable degree of scientific certainty.”

FACTUAL BACKGROUND

Derr was indicted with multiple sexual offenses
relating to an attack and rape of a woman in Charles
County, Maryland in December 1984. After the sexual
assault, the victim was transported to the hospital
where she was examined by medical personnel. In the
process of collecting biological evidence, medical

3 We note that although the State’s expert witness presented the
notes from the examiner who conducted the serological
examination in 1985, these notes pertained to the results of the
serological test and so, in this opinion, we collectively refer to the
evidence presented from both the serological and DNA testings as
forensic test results.
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personnel used a “rape kit”4 to collect, among other
things, a blood sample, a genital swab, two vaginal
swabs, and an anal swab from the victim. Additionally,
the victim was interviewed by officers from the Charles
County Sheriff’s Office (“Sheriff’s Office”) and the
victim assisted them in creating a composite sketch of
the attacker from her memory. 

The physical evidence collected, including the rape
kit, was sent to the Federal Bureau of Investigation
(“FBI”) laboratory for serological testing. In 1985, a
serological examiner identified sperm and semen on
parts of the swabs and detailed the findings in
serological examination notes. Despite the testing and
investigation, the case remained unsolved and became
inactive. 

In 2002,the Sheriff’s Office submitted the rape kit
to the FBI laboratory for additional forensic analysis.
The laboratory generated a DNA profile of the suspect,
consisting of thirteen genetic markers (thirteen “loci”),
from the DNA in the biological material on the vaginal
swabs. This profile was entered into the FBI’s national
database in CODIS.5 In 2004, a match was discovered

4 A rape kit is a kit used by hospitals to collect biological evidence.
See Horton v. State, 412 Md. 1, 9, 985 A.2d 540, 544 (2009).

5 “Authorized by Congress and supervised by the Federal Bureau
of Investigation, the Combined DNA Index System (CODIS)
connects DNA laboratories at the local, state, and national level.
Since its authorization in 1994, the CODIS system has grown to
include all 50 States and a number of federal agencies. CODIS
collects DNA profiles provided by local laboratories taken from
arrestees, convicted offenders, and forensic evidence found at crime
scenes. To participate in CODIS, a local laboratory must sign a



App. 7

between Derr’s existing profile in CODIS and the
profile generated in 2002 from the rape kit. The
Sheriff’s Office obtained a search warrant to seize
additional DNA from Derr through a buccal swab,6

which was sent to the FBI laboratory in order to create
a new “reference DNA sample” and to verify that Derr’s
profile in CODIS was accurate. In September 2004, the
Charles County Grand Jury returned an indictment
charging Derr with five counts of sex-related crimes. In
2006, the State, pursuant to a warrant, collected buccal
swabs from Derr’s two brothers, from which the FBI
laboratory derived DNA profiles. 

In June 2006, Derr was tried before a jury in the
Circuit Court for Charles County. On June 29, 2006,
the jury found Derr guilty of first and second degree
rape and first and second degree sexual offense, but not
guilty on two counts of third degree sexual offense.
Derr filed a timely appeal to the Court of Special
Appeals. This Court granted certiorari on its own
motion prior to any decision by the Court of Special
Appeals. See Derr v. State, 411 Md. 740, 985 A.2d 538
(2009). 

memorandum of understanding agreeing to adhere to quality
standards and submit to audits to evaluate compliance with the
federal standards for scientifically rigorous DNA testing.”
Maryland v. King, 569 U.S. __, __, 133 S. Ct. 1958, 1968, 186 L.
Ed. 2d 1 (2013).

6 “A ‘buccal’ sample is obtained by swabbing the cheek area inside
of a person’s mouth.” Young v. United States, 63 A.3d 1033, 1036
n.3 (D.C.2013) (citing United States v. Mitchell, 652 F.3d 387,
406–07 (3d Cir. 2011)); see also State v. Raines, 383 Md. 1, 5-6, 857
A.2d 19, 22 (2004) (plurality) (describing the taking of a buccal
swab as having the inside of one’s cheek swabbed).
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We now turn to the trial court proceedings. At trial,
the State called a number of witnesses, including: the
victim; the nurse who performed much of the victim’s
examination; Derr’s two brothers; and a number of law
enforcement officers who participated in investigating
the rape and collecting and handling the forensic
samples taken from the victim, Derr, and Derr’s
brothers. Additionally, through its witnesses, the State
offered, and the court received into evidence, among
other things, a composite sketch of the victim’s attacker
and the rape kit. Further, after the parties stipulated
that they were fair and accurate depictions of Derr in
1982 and 1986, the court accepted into evidence
photographs of Derr. 

Additionally, the State called Jennifer Luttman
(“Luttman”), a forensic DNA examiner for the FBI, who
was accepted as an “expert in forensic serology and
forensic DNA analysis.” In her testimony, Luttman
provided background information about DNA, how it is
analyzed and how DNA profiles are created, and how
those profiles are used by the FBI to find the source of
a DNA sample. Additionally, Luttman testified that
DNA testing is performed by teams consisting of
examiners, serologists, and DNA biologists. 

After providing background information, Luttman
testified about the present case. Luttman testified that
her role was to do comparisons between known and
unknown DNA samples, do the statistical calculations
and write a report; that her “team” participated in the
actual analysis of some of the DNA, but not all of the
DNA, in the case; and that she reached her conclusions
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after reviewing the “bench work”7 of both the DNA
analysis conducted by her team and that which was
performed by analysts that she did not supervise. 

Over Derr’s objection, Luttman identified and
explained the DNA profiles from the 2006 DNA tests of
the biological material taken from Derr’s brothers,
noting both that the DNA profiles were developed from
the testing by Luttman’s “team” and that she only
needed to identify information from nine, rather than
thirteen, loci because it provided enough information to
exclude Derr’s brothers as possible sources of the DNA
found on the vaginal swabs. Luttman testified about
the DNA profile produced in 2004 from the DNA
sample taken from Derr and, over objection, the profile
was introduced into evidence. In addition, also over
Derr’s objection, Luttman introduced the results of the
2002 DNA testing on the pieces of biological evidence in
the rape kit. And, over objection, the profiles developed
from the 2002 DNA test were entered into evidence. 

Luttman, additionally, testified about how the FBI
determines the rarity of a DNA profile using the
“product rule.” Luttman explained that this approach
entails “basically . . . multiplying the frequencies across
all [thirteen loci] to get the probability of selecting
someone at random from the general population that

7 With regard to the meaning Luttman attached to the term “bench
work,” she stated: “The biologists are the people who go into the
laboratory and actually do what we call the wet chemistry. They’re
the ones who look at the items of evidence and then examine those
items for blood and semen and then do the DNA testing. They give
me then all of their results and I’m the one who does all of the
interpretation.”
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would have the same DNA that’s found on the
evidence.” 

Finally, Luttman presented her conclusions. First,
she stated that the DNA taken from the vaginal swabs,
analyzed in 2002, matched the DNA taken from Derr’s
buccal swab, analyzed in 2004 “at all 13 DNA
locations.” She further testified that, although the tests
on the biological material from the anal and genital
swabs did not produce readings at all thirteen loci, the
readings the tests did produce matched the DNA
profile from Derr’s sample. Then, over objection,
Luttman testified that “[t]he probability of selecting an
unrelated individual from the general population that
would have the same DNA profile that was found on
the [vaginal swabs]” was more than one in a
quadrillion. Luttman further stated that although the
likelihood of a sibling having the same DNA profile is
more likely, the results from the 2006 test on the
samples taken from Derr’s two brothers indicated that
their DNA was excluded. Next, Luttman, over
objection, concluded, based upon the “serology report”
and “serology notes” from the 1985 serological test, that
the biological material on the vaginal swabs, the anal
swab, and the genital swab was semen. Additionally,
over Derr’s objection, the examination notes from the
1985 serological examination were accepted into
evidence. Thereafter, Luttman gave her final
conclusion,”that specimen K10 [the DNA specimen
from Derr’s sample], which is Norman Derr, is the
source of the DNA found on specimens Q15 and Q16
[the vaginal swabs] to a reasonable degree of scientific
certainty.” 
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Luttman did not conduct or supervise the 1985
serological testing or the 2002 DNA testing of the rape
kit. Further, Luttman did not perform the actual DNA
testing in 2004 or 2006, and while she “supervised” or
reviewed her team’s analysis, there is no indication
that she observed the bench work at the time it was
performed by her team. The results of these tests,
however, were presented as the basis for Luttman’s
in-court testimony that Derr was the source of the DNA
found on the victim. 

The defense filed a number of preliminary motions
in the Circuit Court and pretrial hearings were held to
consider these motions. Additionally, during trial, two
conferences between the trial judge and the attorneys
were held, largely outside the presence of the jury, to
determine whether the State could introduce through
Luttman’s testimony the 1985 notes of the serological
examiner and the results of the DNA analysis from
2002 and 2004. The Circuit Court permitted Luttman
to testify about the results and admitted them into
evidence under the business records exception to the
hearsay rule8 and Maryland Rule 5-7039 as the basis

8 Maryland Rule 5-803 defines hearsay exceptions as those
statements which are “not excluded by the hearsay rule, even
though the declarant is available as a witness[.]” Md. Rule
5-803(b)(6) encompasses the “business records exception,” which
delineates those statements that are considered “[r]ecords of
regularly conducted business activity” and are, therefore,
admissible as an exception to the hearsay rule: 

A memorandum, report, record, or data compilation of
acts, events, conditions, opinions, or diagnoses if (A) it was
made at or near the time of the act, event, or condition, or
the rendition of the diagnosis, (B) it was made by a person
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for Luttman’s expert opinion. At trial, the State did not
call the serological examiner or the FBI DNA analysts
who performed the DNA testings. 

DISCUSSION

I. The Confrontation Clause

Both the Sixth Amendment to the United States
Constitution and Article 21 of the Maryland
Declaration of Rights provide a criminal defendant in
a Maryland court with the right to confront witnesses

with knowledge or from information transmitted by a
person with knowledge, (C) it was made and kept in the
course of a regularly conducted business activity, and
(D) the regular practice of that business was to make and
keep the memorandum, report, record, or data
compilation.

9 Md. Rule 5-703 explains the proper basis of opinion testimony by
experts. The Rule states, in part: 

(a) In general. The facts or data in the particular case
upon which an expert bases an opinion or inference may be
those perceived by or made known to the expert at or
before the hearing. If of a type reasonably relied upon by
experts in the particular field in forming opinions or
inferences upon the subject, the facts or data need not be
admissible in evidence. 

(b) Disclosure to jury. If determined to be trustworthy,
necessary to illuminate testimony, and unprivileged, facts
or data reasonably relied upon by an expert pursuant to
section (a) may, in the discretion of the court, be disclosed
to the jury even if those facts and data are not admissible
in evidence. Upon request, the court shall instruct the jury
to use those facts and data only for the purpose of
evaluating the validity and probative value of the expert’s
opinion or inference.
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who testify against the defendant.10  Cox v. State, 421
Md. 630, 642, 28 A.3d 687, 694 (2011). In past cases, we
have read the two rights in pari materia, or as
generally providing the same protection to defendants.
See Grandison v. State, 425 Md. 34, 64, 38 A.3d 352,
370 (2012); Lawson v. State, 389 Md. 570, 587 n.7, 886
A.2d 876, 886 n.7 (2005); State v. Snowden, 385 Md. 64,
74-75 n.9, 867 A.2d 314, 320 n.9 (2005). Derr has failed
to persuade this Court to deviate from that practice,
and so we shall consider both rights under the same
analysis.11 

Derr argues that in our 2011 opinion in the present
case (“Derr I”), this Court applied “a straightforward
application of the Supreme Court’s decisions in
Crawford [v. Washington, 541 U.S. 36, 124 S. Ct. 1354,
158 L. Ed. 2d 177 (2004)], Melendez-Diaz [v.
Massachusetts, 557 U.S. 305, 129 S. Ct. 2527, 174 L.
Ed. 2d 314 (2009)], and Bullcoming [v. New Mexico, 564
U.S. __, 131 S. Ct. 2705, 180 L. Ed. 2d 610 (2011)]” to

10 The Sixth Amendment provides, in part, that “[i]n all criminal
prosecutions, the accused shall enjoy the right . . . to be confronted
with the witnesses against him [or her.]” U.S. Const. amend. VI.
Article 21 of the Maryland Declaration of Rights states that “in all
criminal prosecutions, every man [and woman] hath a right . . . to
be confronted with the witnesses against him [or her] . . . [and] to
examine the witnesses for and against him on oath[.]” Md. Decl. of
Rts. art. 21.

11 Although there is no majority opinion of the Supreme Court in
Williams, as we indicate below, the narrowest grounds leading to
the judgment of the Court can be discerned and applied in the
present case. Therefore, we analyze the present case applying
Williams and base our decision on the Sixth Amendment read in
pari materia with Article 21 of the Maryland Declaration of Rights.
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find a violation of Derr’s “rights of confrontation and
cross-examination.” He further contends that Williams
v. Illinois, 567 U.S. __, 132 S. Ct. 2221, 183 L. Ed. 2d
89 (2012), “does not alter the rationale or result in Derr
I[.]” Derr asserts that this is because, in Williams, the
only “point” agreed upon by five Supreme Court
Justices was that the DNA evidence was offered for the
truth of the matter asserted, which is what this Court
determined in Derr I. Derr, thus, argues that Williams
is “limited to the particular circumstances of that case
where the scientific ‘basis’ evidence, in a bench trial,
was not admitted for its truth[,]” which is distinct from
the facts in the present case, which involved a jury trial
where the test results were admitted into evidence for
their truth. Derr maintains that this Court should,
therefore, reinstate Derr I “on the strength of
Crawford, Melendez-Diaz, and Bullcoming.”
Additionally, Derr contends: 

Although the divided decision in Williams does
not overturn Crawford, Melendez-Diaz, or
Bullcoming, or require reversal of the Court’s
decision here, it has nonetheless caused
confusion in the lower courts about the
application of the Sixth Amendment right of
confrontation to scientific evidence generated for
use in a criminal case. Where, as here, the
divergent views of the Supreme Court expressed
in Williams have an unsettling effect on the
application of a federal constitutional right,
principles of federalism support an independent
assessment of the rights of confrontation and
cross-examination under Article 21. The decision
here can–and should, therefore–plainly state
that it is grounded on an independent
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assessment of the rights of confrontation and
cross-examination protected under the Maryland
Declaration of Rights. 

Noting the difference between the language in the
Sixth Amendment and Article 21, Derr asserts that we
“should reinstate [our] prior decision and judgment in
this case, and plainly state that the decision is based on
the independent state ground of Article 21, as well as
the Sixth Amendment.” 

The State argues, in response, that while Williams
“was divided, the plurality’s opinion adhered to
principles the Supreme Court had established in its
Confrontation Clause jurisprudence since its opinion in
Crawford v. Washington . . . .” The State contends that
this Court should apply the plurality’s decision and
reach the same conclusion as the Williams Court, that
there was no violation of the right of confrontation. 

On review of the present case, ultimately, we
determine that the in-court testimony from the State’s
expert witness, Jennifer Luttman, was subject to
cross-examination by Derr’s attorney and presents no
Confrontation Clause issues. Applying the narrowest
holding of the plurality opinion and Justice Thomas’s
concurring opinion in Williams, we further conclude
that the information relied upon and presented as the
basis for Luttman’s in-court testimony is not
testimonial. Specifically, she relied upon the 1985
serological examination notes, the test results and
DNA profiles from the 2002 DNA test on the biological
evidence in the rape kit, and the test results and DNA
profiles from the 2004 DNA test of the buccal sample
provided by Derr. Thus, Luttman’s introduction of the
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test results as the basis for her in-court testimony does
not offend Derr’s right to confront witnesses.

A. Applicable Law 

The Fourteenth Amendment renders the Sixth
Amendment right of confrontation binding on all
states. Cox, 421 Md. at 642, 28 A.3d at 694.12 Prior to
2004, when evaluating whether the right to confront
witnesses was violated, courts applied the standard
announced in Ohio v. Roberts, 448 U.S. 56, 66, 100 S.
Ct. 2531, 2539, 65 L. Ed. 2d 597, 608 (1980). Roberts
expressed that the Confrontation Clause did not
prevent courts from admitting the statement of an
“unavailable” declarant when the statement “bears
adequate ‘indicia of reliability[,]’” which “can be
inferred without more in a case where the evidence
falls within a firmly rooted hearsay exception.” In
Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354,
158 L. Ed. 2d 177 (2004), the Supreme Court overruled
Roberts and changed the framework for determining
whether the right to confront adverse witnesses had

12 Generally, the right to confront adverse witnesses can be waived.
See Melendez-Diaz v. Massachusetts, 557 U.S. 305, 314 n.3, 129 S.
Ct. 2527, 2534 n.3, 174 L. Ed. 2d 314, 323 n.3 (2009) (citation
omitted) (“The right to confrontation may, of course, be waived,
including by failure to object to the offending evidence; and States
may adopt procedural rules governing the exercise of such
objections.”); see also Md. Rule 4-323(a) (Generally, “[a]n objection
to the admission of evidence shall be made at the time the evidence
is offered or as soon thereafter as the grounds for objection become
apparent. Otherwise, the objection is waived.”). Additionally, the
right can be forfeited through “wrongdoing.” See Davis v.
Washington, 547 U.S. 813, 833, 126 S. Ct. 2266, 2280, 165 L. Ed.
2d 224, 244 (2006) (“[O]ne who obtains the absence of a witness by
wrongdoing forfeits the constitutional right to confrontation.”). 
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been violated. See Michigan v. Bryant, 562 U.S. __, __,
131 S. Ct. 1143, 1152, 179 L. Ed. 2d 93, 104 (2011).
Since that time, this Court has applied the Crawford
framework. See Cox, 421 Md. at 642, 28 A.3d at 694;
Langley v. State, 421 Md. 560, 562, 28 A.3d 646, 647
(2011); State v. Lucas, 407 Md. 307, 311, 965 A.2d 75,
78 (2009); Snowden, 385 Md. at 68, 867 A.2d at 316. 

Under the framework established by Crawford and
its progeny, the Confrontation Clause only applies
when an out-of-court statement constitutes testimonial
hearsay. In other words, there are two limitations on
the reach of the right to confront witnesses. First, the
right only applies if a statement is testimonial;
nontestimonial statements are governed by the
applicable rules of evidence. See Cox, 421 Md. at 643,
28 A.3d at 694; Bryant, 562 U.S. at __, 131 S. Ct. at
1153, 179 L. Ed. 2d at 104-05. Second, the
Confrontation Clause only applies to hearsay, or
out-of-court statements offered and received to
establish the truth of the matter asserted. See
Crawford, 541 U.S. at 59-60 n.9, 124 S. Ct. at 1369 n.9,
158 L. Ed. 2d at 197-98 n.9; see also Williams, 567 U.S.
at __, 132 S. Ct. at 2235, 183 L. Ed. 2d. at 106
(plurality); Williams, 567 U.S. at __, 132 S. Ct. at 2256,
183 L. Ed. 2d at 129 (Thomas, J., concurring in
judgment); Williams, 567 U.S. at __, 132 S. Ct. at 2268,
183 L. Ed. 2d at 142 (Kagan, J., dissenting). 

Once the Confrontation Clause is implicated,
however, Crawford established that the State can only
introduce a statement against the defendant from an
absent witness if two conditions are satisfied. The
declarant must be unavailable and the defendant must
have had a prior opportunity to cross-examine the
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declarant. Crawford, 541 U.S. at 53-54, 124 S. Ct. at
1365-66, 158 L. Ed. 2d at 194; see also Bullcoming, 564
U.S. at __, 131 S. Ct. at 2713, 180 L. Ed. 2d at 619. 

The critical inquiry in many cases will often be
whether the challenged statement is testimonial. See
Young v. State, 63 A.3d 1033, 1039 (D.C. 2013) (“The
critical question in Confrontation Clause jurisprudence
is the meaning of the term ‘testimonial.’”). In two cases,
Melendez-Diaz v. Massachusetts, 557 U.S. 305, 129 S.
Ct. 2527, 174 L. Ed. 2d 314 (2009) and Bullcoming v.
New Mexico, 564 U.S. __, 131 S. Ct. 2705, 180 L. Ed. 2d
610 (2011), the Court concluded that the forensic test
results in those cases were testimonial and their
introduction violated the Confrontation Clause. 

In Melendez-Diaz, the defendant was charged with
distributing and trafficking in cocaine. 557 U.S. at 308,
129 S. Ct. at 2530, 174 L. Ed. 2d at 320. During the
trial, the prosecution entered into evidence three
“certificates of analysis” that were sworn to before a
notary public and indicated that the substance found in
bags that had been attributed to the defendant were
examined and were found to contain cocaine. 557 U.S.
at 308, 129 S. Ct. at 2530-31, 174 L. Ed. 2d at 320. In
concluding that the certificates were testimonial, and
their introduction violated the Confrontation Clause,
the Supreme Court expressed that the certificates were
“quite plainly affidavits,” were “functionally identical
to live, in-court testimony, doing precisely what a
witness does on direct examination,” and were “not
only . . . made under circumstances which would lead
an objective witness reasonably to believe that the
statement would be available for use at a later trial,”
but state law provided that “the sole purpose of the
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affidavits was to provide prima facie evidence . . . .” 557
U.S. at 310-11, 129 S. Ct. at 2532, 174 L. Ed. 2d at
321-22 (emphasis omitted) (quotations omitted). 

In Bullcoming, the defendant was arrested and
charged with driving while intoxicated (DWI) and the
“[p]rincipal evidence against [the defendant] was a
forensic laboratory report certifying that [the
defendant’s] blood-alcohol concentration was well above
the threshold for aggravated DWI.” 564 U.S. at __, 131
S. Ct. at 2709, 180 L. Ed. 2d at 615-16. Rather than
calling the analyst who signed the certification as a
witness, the state called “another analyst who was
familiar with the laboratory’s testing procedures, but
had neither participated in nor observed the test on
[the defendant’s] blood sample.” 564 U.S. at __, 131 S.
Ct. at 2709, 180 L. Ed. 2d at 616. The Court concluded
that the forensic laboratory reports at issue were
testimonial because they were “document[s] created
solely for an evidentiary purpose . . . made in aid of a
police investigation . . . .” 564 U.S. at __, 131 S. Ct. at
2717, 180 L. Ed. 2d at 623 (citation and quotation
omitted). The Court further concluded “that surrogate
testimony [where the testifying expert witness does not
certify the introduced forensic test results and did not
perform or observe the performance of the tests that
produced those results] does not meet the
constitutional requirement.” 564 U.S. at __, 131 S. Ct.
at 2710, 180 L. Ed. 2d at 616. 

Williams v. Illinois, 567 U.S. __, 132 S. Ct. 2221,
183 L. Ed. 2d 89 (2012), is the Supreme Court’s most
recent case involving the admissibility of forensic
evidence pursuant to the Confrontation Clause. In
Williams, the defendant was convicted in a bench trial
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of, among other things, a sex-related crime. 567 U.S. at
__, __, __, 132 S. Ct. at 2227, 2229, 2231, 183 L. Ed. 2d
at 98, 100, 102 (plurality). After the victim of the crime
was attacked, she was taken to the hospital “where
doctors treated her wounds and took a blood sample
and vaginal swabs for a sexual-assault kit.” 567 U.S. at
__, 132 S. Ct. at 2229, 183 L. Ed. 2d at 100 (plurality).
The vaginal swabs were sent to Cellmark Diagnostics
Laboratory (“Cellmark”) and “Cellmark sent back a
report containing a male DNA profile produced from
semen taken from those swabs.” Id. Dr. Lambatos, a
forensic specialist with the Illinois State Police (“ISP”)
Laboratory, “conducted a computer search” that
“showed a match to a profile produced by the lab from
a sample of [the defendant’s] blood that had been taken
after he was arrested on unrelated charges . . . .” Id.
After the victim identified the defendant in a lineup,
the defendant was indicted and then tried and
convicted in a bench trial. 567 U.S. at __, 132 S. Ct. at
2229, 2231, 183 L. Ed. 2d at 100, 102 (plurality). 

The Confrontation Clause issue in Williams
pertained to the expert witness testimony of Dr.
Lambatos, who did not participate in the development
of the DNA profile from a vaginal swab containing
biological material taken from the victim. 567 U.S. at
__, 132 S. Ct. at 2230, 183 L. Ed. 2d at 101 (plurality).
When asked by the prosecutor, “Did you compare the
semen that had been identified . . . from the vaginal
swabs of [the victim] to the male DNA profile that had
been identified . . . from the blood of [the defendant][,]”
Dr. Lambatos replied yes. Id. (quotation omitted). Dr.
Lambatos “then testified that, based on her own
comparison of the two DNA profiles, she concluded that
[the defendant] cannot be excluded as a possible source
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of the semen identified in the vaginal swabs[.]” Id.
(quotation omitted). Dr. Lambatos further testified
about the remote probability of the profile appearing
elsewhere in the general population and, finally, when
asked by the prosecutor “whether she would call this a
match to [the defendant], Dr. Lambatos answered yes,
. . . over defense counsel’s objection.” Id. (quotation
omitted). 

The defendant’s “main argument” was that Dr.
Lambatos “referred to the DNA profile provided by
Cellmark as having been produced from semen found
on the victim’s vaginal swabs[,]” even though she did
not have firsthand knowledge that the DNA profile was
in fact developed from that source. 567 U.S. at __, 132
S. Ct. at 2227, 183 L. Ed. 2d at 98 (plurality). As
indicated above, a violation of the Confrontation Clause
requires that a statement both be testimonial and be
admitted for its truth. Both the Illinois intermediate
appellate court and the Illinois Supreme Court
concluded that this statement about the Cellmark
report was not admitted for the truth of the matter
asserted and, therefore, held that there was no
Confrontation Clause violation. 567 U.S. at __, 132 S.
Ct. at 2227-28, 183 L. Ed. 2d at 98 (plurality). Five
Justices of the United States Supreme Court agreed to
affirm the Illinois Supreme Court’s judgment that
there was no Confrontation Clause violation in the
case. 567 U.S. at __, 132 S. Ct. at 2244, 183 L. Ed. 2d at
116 (plurality); 567 U.S. at __, 132 S. Ct. at 2245, 183
L. Ed. 2d at 117 (Breyer, J., concurring); 567 U.S. at __,
132 S. Ct. at 2255, 183 L. Ed. 2d at 129 (Thomas, J.,
concurring in judgment). 
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Four opinions were issued in Williams, none of
which was supported by the majority of Justices.
Justice Alito wrote the plurality opinion, joined by
Chief Justice Roberts and Justices Kennedy and
Breyer. Justices Thomas and Breyer13 each wrote
concurring opinions (Justice Thomas concurring in
judgment only) which no other Justice joined. And
finally, Justice Kagan wrote a dissenting opinion joined
by Justices Scalia, Ginsburg, and Sotomayor. Justice
Thomas and the four dissenting Justices all agreed
that the Cellmark report, or more specifically”
Cellmark’s statements–that it successfully derived a
male DNA profile and that the profile came from [the
victim’s] swabs . . . ,” 567 U.S. at __, 132 S. Ct. at 2256,
183 L. Ed. 2d at 129 (Thomas, J., concurring in
judgment), was offered for its truth, while the plurality
opinion concluded that the Cellmark report was
presented not for its truth but only as the basis for the
State’s expert’s opinion. See 567 U.S. at __, 132 S. Ct.
at 2228, 183 L. Ed. 2d at 99 (plurality); 567 U.S. at __,
132 S. Ct. at 2256, 183 L. Ed. 2d at 129 (Thomas, J.,
concurring in judgment); 567 U.S. at __, 132 S. Ct. at
2268, 183 L. Ed. 2d at 143 (Kagan, J., dissenting). This
did not control the final judgment, however, because
both the plurality opinion and Justice Thomas’s opinion
concluded that the challenged Cellmark report was not
testimonial, and, thus, this narrow majority of the
Supreme Court concluded that the introduction of the

13 While Justice Breyer wrote a concurring opinion, he stated “the
plurality’s opinion is basically consistent with the views set forth
[in his concurring opinion, and so] I join that opinion in full.” 567
U.S. at __, 132 S. Ct. at 2252, 183 L. Ed. 2d at 125 (Breyer, J.,
concurring). Therefore, we will not discuss Justice Breyer’s
concurring opinion in detail. 
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Cellmark report did not violate the Confrontation
Clause. 

The plurality opinion determined that Dr.
Lambatos’s statements about Cellmark’s DNA report
were not introduced for the truth of the matter
asserted and their introduction did not violate the
Confrontation Clause. 567 U.S. at __, 132 S. Ct. at
2228, 2240, 183 L. Ed. 2d at 99, 112 (plurality). The
plurality stated, however, that even if the report was
entered for the truth of the matter asserted, they
“would nevertheless conclude that there was no
Confrontation Clause violation.” 567 U.S. at __, 132 S.
Ct. at 2242, 183 L. Ed. 2d at 114 (plurality). This was
because the plurality determined: (1) the Supreme
Court has “interpreted the Confrontation Clause as
prohibiting modern-day practices that are tantamount
to the abuses that gave rise to the recognition of the
confrontation right[,]” id.; (2) “any further expansion
would strain the constitutional text[,]” id.; and (3) “the
use at trial of a DNA report prepared by a modern,
accredited laboratory bears little if any resemblance to
the historical practices that the Confrontation Clause
aimed to eliminate[,]” 567 U.S. at __, 132 S. Ct. at
2244, 183 L. Ed. 2d at 116 (quotation omitted)
(plurality). 

In reaching this conclusion, the plurality opinion
began by noting: 

The abuses that the Court has identified as
prompting the adoption of the Confrontation
Clause shared the following two characteristics:
(a) they involved out-of-court statements having
the primary purpose of accusing a targeted
individual of engaging in criminal conduct and
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(b) they involved formalized statements such as
affidavits, depositions, prior testimony, or
confessions. 

567 U.S. at __, 132 S. Ct. at 2242, 183 L. Ed. 2d at 114
(plurality). The plurality then expressed that in all of
“the post-Crawford cases in which a Confrontation
Clause violation has been found,” except Hammon v.
Indiana,14 “both of these characteristics were present.”
Id. (citations and footnote omitted). The plurality noted
that in Hammon, the Supreme Court concluded that an
informal statement made to police was testimonial. 567
U.S. at __, 132 S. Ct. at 2243, 183 L. Ed. 2d at 115
(plurality). In a footnote in the plurality opinion in
Williams, however, the plurality expressed doubts as to
the soundness of this conclusion. The plurality opinion
stated that “[e]xperience might yet show that the
holdings in those [post-Crawford] cases should be
reconsidered for the reasons, among others, expressed
in the dissents the decisions produced. Those decisions
are not challenged in this case and are to be deemed
binding precedents, but they can and should be
distinguished on the facts here.” 567 U.S. at __, 132 S.
Ct. at 2242 n.13, 183 L. Ed. 2d at 114 n.13 (plurality).
The plurality opinion ultimately concluded that the
Cellmark report “plainly was not prepared for the
primary purpose of accusing a targeted individual[,]”
an essential element of the plurality’s standard for
whether it was testimonial. 567 U.S. at __, 132 S. Ct. at
2243, 183 L. Ed. 2d at 115 (plurality). The plurality
opinion, therefore, concluded that the defendant’s right
to confront witnesses was not violated in Williams. 567

14 Hammon was decided together with Davis v. Washington, 547
U.S. 813, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006). 
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U.S. at __, 132 S. Ct. at 2244, 183 L. Ed. 2d at 116
(plurality). 

Justice Thomas concurred with the plurality’s final
judgment, providing the crucial fifth vote for a majority
of the Court to conclude that there was no
Confrontation Clause violation. According to Justice
Thomas’s concurrence, this conclusion, however, is so
“solely because Cellmark’s statements lack the
requisite ‘formality and solemnity’ to be considered
‘testimonial’ for the purposes of the Confrontation
Clause.” 567 U.S. at __, 132 Ct. at 2255, 183 L. Ed. 2d
at 129 (Thomas, J., concurring in judgment). 

In his concurrence, Justice Thomas rejected the
plurality opinion’s “primary purpose test,” that the
Cellmark report was not prepared “for the primary
purpose of accusing a targeted individual[,]” as
“lack[ing] any grounding in constitutional text, in
history, or in logic.” 567 U.S. at __, 132 S. Ct. at 2262,
183 L. Ed. 2d at 135 (Thomas, J., concurring in
judgment). In his opinion, he stated that the proper
primary purpose test was that “for a statement to be
testimonial within the meaning of the Confrontation
Clause, the declarant must primarily intend to
establish some fact with the understanding that his
statement may be used in a criminal prosecution.” 567
U.S. at __, 132 S. Ct. at 2261, 183 L. Ed. 2d at 135
(Thomas, J., concurring in judgment) (citation omitted).
Justice Thomas, however, concluded that while
satisfying the primary purpose test is a “necessary
criterion,” it is not “sufficient” to render a statement
testimonial. 567 U.S. at __, 132 S. Ct. at 2261, 183 L.
Ed. 2d at 135 (Thomas, J., concurring in judgment).
Justice Thomas explained that he “continue[s] to think
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that the Confrontation Clause regulates only the use of
statements bearing indicia of solemnity.” 567 U.S. at
__, 132 S. Ct. at 2259, 183 L. Ed. 2d at 133 (Thomas, J.
,concurring in judgment)(quotation omitted). Those
statements, Justice Thomas explained, include
“formalized testimonial materials, such as depositions,
affidavits, and prior testimony, or statements resulting
from formalized dialogue, such as custodial
interrogation.” 567 U.S. at __, 132 S. Ct. at 2260, 183 L.
Ed. 2d at 133 (Thomas, J., concurring in judgment)
(citation and quotation omitted). Additionally, Justice
Thomas noted that the Confrontation Clause is
implicated by “the use of technically informal
statements when used to evade the formalized process.”
567 U.S. at __, 132 S. Ct. at 2260 n.5, 183 L. Ed. 2d at
133 n.5 (Thomas, J., concurring in judgment). 

Applying this standard, Justice Thomas concluded
that “Cellmark’s report” is not testimonial because
“[t]he Cellmark report lacks the solemnity of an
affidavit or deposition, for it is neither a sworn nor a
certified declaration of fact. Nowhere does the report
attest that its statements accurately reflect the DNA
testing processes used or the results obtained.” 567
U.S. at __, 132 S. Ct. at 2260, 183 L. Ed. 2d at 133
(Thomas, J., concurring in judgment) (citation omitted).
Justice Thomas’s concurrence further notes that the
challenged “report is signed by two reviewers, but they
neither purport to have performed the DNA testing nor
certify the accuracy of those who did. And, although the
report was produced at the request of law enforcement,
it was not the product of any sort of formalized
dialogue resembling custodial interrogation.” 567 U.S.
at __, 132 S. Ct. at 2260, 183 L. Ed. 2d at 133-34
(Thomas, J., concurring in judgment) (citation omitted). 



App. 27

As noted above, there is no majority opinion of the
Court in Williams. In general, when interpreting the
holding of a United States Supreme Court decision
where there is no opinion that commands the support
of the majority of the Justices, courts have applied the
standard articulated by the Supreme Court in Marks v.
United States, 430 U.S. 188, 193, 97 S. Ct. 990, 993, 51
L. Ed. 2d 260, 266 (1977) (quotation omitted): “When a
fragmented Court decides a case and no single
rationale explaining the result enjoys the assent of five
Justices, the holding of the Court may be viewed as
that position taken by those Members who concurred in
the judgments on the narrowest grounds.” See
Wilkerson v. State, 420 Md. 573, 594, 24 A.3d 703, 715
(2011); Grutter v. Bollinger, 539 U.S. 306, 325, 123 S.
Ct. 2325, 2337, 156 L. Ed. 304, 330 (2003); United
States v. Rivera-Martinez, 665 F.3d 344, 347 (1st Cir.
2011). In this case, requiring that statements be, at a
minimum, formalized to be testimonial is the “position”
taken by the five Justices who agreed that the
Confrontation Clause was not violated “on the
narrowest grounds.” 

The plurality opinion expressed that statements are
testimonial when they both have “the primary purpose
of accusing a targeted individual of engaging in
criminal conduct” and are “formalized statements such
as affidavits, depositions, prior testimony, or
confessions.” 567 U.S. at __, 132 S. Ct. at 2242, 183 L.
Ed. 2d at 116 (plurality). Justice Thomas’s concurrence
expressed that for statements to be testimonial both
“the declarant must primarily intend to establish some
fact with the understanding that his statement may be
used in a criminal prosecution,” 567 U.S. at __, 132 S.
Ct. at 2261, 183 L. Ed. 2d at 135 (Thomas, J.,
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concurring in judgment) (citation omitted), and the
statements must “bear[] [an] indicia of solemnity.” 567
U.S. at __, 132 S. Ct. at 2259, 183 L. Ed. 2d at 133
(Thomas, J., concurring in judgment) (quotation
omitted). Those statements, Justice Thomas explained,
include “formalized testimonial materials, such as
depositions, affidavits, and prior testimony, or
statements resulting from formalized dialogue, such as
custodial interrogation.” 567 U.S. at __, 132 S. Ct. at
2260, 183 L. Ed. 2d at 133 (Thomas, J., concurring in
judgment) (citations and quotation omitted). The
common point of agreement between the plurality
opinion and Justice Thomas’s concurring opinion is
that statements must, at least, be formalized, or have
“indica of solemnity” to be testimonial. Therefore, using
the Marks approach, we conclude that the narrowest
holding of Williams is that a statement, at a minimum,
must be formalized to be testimonial.15 See People v.
Lopez, 286 P.3d 469, 477 (Cal. 2012) (In addition to an
unsettled primary purpose, “to be testimonial the
out-of-court statement must have been made with some
degree of formality or solemnity.” (citations omitted));
People v. Dungo, 286 P.3d 442, 449 (Cal. 2012)
(“Although the high court has not agreed on a

15 The plurality’s assertion that forensic evidence must be prepared
for the “primary purpose of accusing a targeted individual[,]” 567
U.S. at __, 132 S. Ct. at 2243, 183 L. Ed. 2d at 115 (plurality),was
expressly rejected by both Justice Thomas’s concurring opinion and
the dissenting opinion. See 567 U.S. at __, 132 S. Ct. at 2262, 183
L. Ed. 2d at 135 (Thomas, J., concurring in judgment); 567 U.S. at
__, 132 S. Ct. at 2273, 183 L. Ed. 2d at 148 (Kagan, J., dissenting).
Because the plurality opinion’s “primary purpose” test has the
support of only four Justices it is not an aspect of the narrowest
grounds leading to the judgment of the Court.
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definition of “testimonial,” testimonial out-of-court
statements have two critical components. First, to be
testimonial the statement must be made with some
degree of formality or solemnity. Second, the statement
is testimonial only if its primary purpose pertains in
some fashion to a criminal prosecution. The high court
justices have not, however, agreed on what the
statement’s primary purpose must be.” (Emphasis
added)); cf. State v. Bolden, 108 So.3d 1159, 1161-62
(La. 2012) (per curiam) (determining that “[n]o error
under the Confrontation Clause occurs when a DNA
expert testifies that in his or her opinion the DNA
profile developed from a sample taken from defendant
matches the DNA profile developed by other,
non-testifying technicians from biological samples
taken from the victim of a sexual assault if:” among
other conditions, “the report of the [forensic] test
results itself is not introduced as a certified declaration
of fact by the accredited laboratory.” (Emphasis
added)).16

The plurality did not clarify how to determine if a
statement is sufficiently formalized to be testimonial.
Both the plurality opinion and Justice Thomas’s
concurring opinion, however, use nearly the same

16 We note, additionally, that one legal scholar, Stanford Law
School Professor Jeffrey L. Fisher, has concluded that Justice
Thomas’s concurring opinion, which focuses on the need for a
statement to be formalized to be testimonial is “the narrowest in
terms of assessing whether forensic reports are testimonial” and
“will control future cases involving forensic evidence.” See Jeffrey
Fisher, The Holdings and Implications of Williams v. Illinois,
SCOTUS blog (June 20, 2012, 2:20 PM), http://www.
scotusblog.com/2012/06/the-holdings-and-implications-of-williams-
v-illinois/.
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examples of what constitutes sufficiently formalized
statements, namely affidavits, depositions, prior
testimony, or statements made in formalized dialogue
or a confession. See 567 U.S. at __, 132 S. Ct. at 2242,
183 L. Ed. 2d at 114 (plurality); 567 U.S. at __, 132 S.
Ct. at 2260, 183 L. Ed. 2d at 133 (Thomas, J.,
concurring in judgment). We, thus, conclude that courts
should rely on Justice Thomas’s concurrence to
determine whether a statement is formalized. 

In Melendez-Diaz and Bullcoming, the Supreme
Court established that forensic evidence is testimonial
when it either constitutes an affidavit that is
“functionally identical to live, in-court testimony” and
is “made under circumstances which would lead an
objective witness reasonably to believe that the
statement would be available for use at a later trial,”
Melendez-Diaz, 557 U.S. at 310-11, 129 S. Ct. at 2532,
174 L. Ed. 2d at 321 (quotation omitted), or when the
forensic evidence was “created solely for an evidentiary
purpose . . . made in aid of a police investigation . . . [,]”
Bullcoming, 564 U.S. at __, 131 S. Ct. at 2717, 180 L.
Ed. 2d at 623 (citation and quotation omitted).
Although Williams does not overturn either
Melendez-Diaz or Bullcoming, Williams limits the
definition of “testimonial” in the area of forensic
evidence that, at a minimum, must be sufficiently
formalized to be testimonial. See Williams, 567 U.S. at
__, 132 S. Ct. at 2243, 183 L. Ed. 2d at 115 (plurality)
(noting that, consistent with the plurality’s standard,
in Melendez-Diaz and Bullcoming the “[i]ntroduction of
the reports in those cases ran afoul of the
Confrontation Clause because they were the equivalent
of affidavits made for the purpose of proving the guilt
of a particular criminal defendant at trial”); Williams,
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567 U.S. at __, 132 S. Ct. at 2260-61, 183 L. Ed. 2d at
134-35 (Thomas, J., concurring in judgment) (stating
the differences between the nontestimonial report in
Williams, which was not formalized, and the
testimonial reports in Melendez-Diaz and Bullcoming,
which were formalized).

A. Present Case.

First, we determine what out-of-court statements
were offered by the State. Luttman presented as her
final conclusion “that specimen K10 [the DNA
specimen from Derr’s sample], which is Norman Derr,
is the source of the DNA found on specimens Q15 and
Q16 [the vaginal swabs] to a reasonable degree of
scientific certainty.” As the basis for that conclusion,
Luttman presented the results from: (1) the 1985
serological examination of biological material on the
vaginal and other swabs taken from the victim; (2) the
2002 DNA test of biological material extracted from the
vaginal, anal, and genital areas of the victim; (3) the
2004 DNA test of biological material extracted from the
inside of Derr’s cheek; and (4) the 2006 DNA test on
biological material extracted from the insides of Derr’s
brothers’ cheeks. 

During trial, Derr challenged the admission of the
results from the 1985 serological examination, the 2002
DNA test, and the 2004 DNA test as violating the
Confrontation Clause. Over Derr’s objection, the court
admitted the results of those three tests.17 And, on

17 While Derr also objected to the introduction of the 2006 DNA
test results, the record indicates that his objection to those results
rested on the argument that Derr’s brothers’ Fourth Amendment
rights were violated. That issue is not before us, as it was not
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appeal, Derr once again challenges the introduction of
the results from the serological exam and the DNA
tests. Thus, his challenges to the three forensic test
results are preserved. 

As noted many times throughout this opinion, under
Crawford, the Confrontation Clause is only implicated
when a statement is both testimonial and offered for its
truth. And, as noted above, applying the narrowest
holding in Williams, forensic evidence must be at least
formalized to be testimonial. Because we determine
that none of the challenged forensic test results are
sufficiently formalized within the meaning of the
plurality and Justice Thomas’s concurring opinions, we
further conclude that none are testimonial. And,
because none of the test results are testimonial, the
introduction of the results does not implicate Derr’s
right of confrontation.18

Notably, the serological exam results are not
sufficiently formalized to be testimonial. The exhibit in
the record pertaining to the serological examination
appears to be the notes from the bench work of the
serological examiner. There are no signed statements

raised on appeal in this case. Because Derr did not object to the
admission of the results from the 2006 DNA test as violating his
right of confrontation, a challenge on those grounds is not
preserved.

18 Because forensic evidence must be both testimonial and hearsay
to implicate the Confrontation Clause, and we conclude that the
forensic evidence at issue in the present case was not testimonial,
whether the forensic evidence was offered for its truth would not
affect our determination that Derr’s right of confrontation was not
violated, and we do not reach that issue. 
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or any other indication that the results or the
procedures used to reach those results were affirmed
by any analyst, examiner, supervisor, or other party
participating in its development. Like the Cellmark
report at issue in Williams, the serological examiner’s
notes “lack[] the solemnity of an affidavit or deposition,
for [they are] neither a sworn nor a certified
declaration of fact[,]” nothing on the notes “attest[s]
that [their] statements accurately reflect the . . .
testing processes used or the results obtained[,]” there
is no signed statement from a person who did the test
or someone “certify[ing] the accuracy of those who did”
and, although the serological examination was
performed “at the request of law enforcement,” the
results are “not the product of any sort of formalized
dialogue resembling custodial interrogation.” Williams,
567 U.S. at __, 132 S. Ct. at 2260, 183 L. Ed. 2d at
133-34 (Thomas, J., concurring in judgment). 

Similarly, we conclude that the results from the
2002 DNA test are not sufficiently formalized to be
testimonial. The 2002 forensic results of the biological
material on the vaginal, anal, and genital swabs
admitted as evidence display a series of numbers and
lines, and on the bottom of the documents are the
initials of two parties. No statements, however, appear
anywhere on the results attesting to their accuracy or
that the analysts who prepared them followed any
prescribed procedures. When Justice Thomas
distinguished the results in Williams from those found
to be testimonial in Melendez-Diaz and Bullcoming, he
noted that the reports at issue in Melendez-Diaz were
“sworn to before a notary public by the analysts who
tested a substance for cocaine” and the report at issue
in Bullcoming “though unsworn, included a Certificate
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of Analyst signed by the forensic analyst who tested the
defendant’s blood sample” and the analyst affirmed the
proper handling of the sample, that the statements in
the report were correct, and that the analyst had
“followed the procedures set out on the reverse of the
report.” Williams, 567 U.S. at __, 132 S. Ct. at 2260,
183 L. Ed. 2d at 134 (Thomas, J., concurring in
judgment) (quotations omitted). Justice Thomas
further concluded that “what distinguishes the two
[results in Bullcoming and Williams] is that Cellmark’s
report [at issue in Williams], in substance, certifies
nothing.” Id. Similarly, although there are initials on
the bottom of the 2002 DNA test results, there are no
statements providing any certifications. Thus, we
conclude that the 2002 DNA test results are not
sufficiently formalized to meet the requirements set out
in Williams. 

Finally, we conclude that the 2004 DNA test results
lack the solemnity to be testimonial under Williams.
The results in the record for the 2004 DNA test of
biological material on Derr’s buccal swab are almost
identical in form to the test results from the 2002 DNA
test of biological material on the vaginal, anal, and
genital swabs. The only apparent difference is that
there are no initials on the bottom of the documents
bearing the 2004 results. Thus, like the results from
the 2002 DNA test and the 1985 serological
examination, the results from the 2004 test lack
sufficient formality to be testimonial. 

As stated above, Luttman’s in-court testimony was
subject to cross-examination. The forensic test results
presented as the basis for her in-court testimony are
not testimonial under the Williams decision. Therefore,
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we conclude that Derr’s right to confront witnesses was
not violated in this case.19 And, although Luttman
lacked first-hand knowledge that the results admitted
were attributed to the swabs taken from the victim or
from Derr, or that proper procedures were followed to
ensure the accuracy of the results, this lack of
firsthand knowledge goes to the weight of the evidence,
not its admissibility.

II. Right to Discovery

On February 21, 2006, Derr filed a pretrial motion
to compel the State to “produce statistics on matching
and near-matching profiles maintained in the CODIS
DNA database.” Arguing that the validity of the match
in CODIS was the “key point of this case,” and that a
prior search of the Arizona state database finding
coincidental matches at nine loci or more, when the
FBI methodology predicated none, indicated that the
“FBI’s statistical model used to generate ‘source
attribution’ is flatly erroneous[,]” the motion asserted
that “the State must either provide the requested
discovery, or its expert must be excluded from
rendering any opinions based on a deeply flawed
methodology.” The motion then requested: (1) “[a]
report of the size of the FBI CODIS database at the
time of the search in this case[;]” (2) “[a] report listing

19 In the present case, Derr has argued violations of the
Confrontation Clause and his right to discovery, that the evidence
presented was insufficient, and that the trial judge erred by
refusing to give a requested instruction, and so we address those
issues. We note, however, that compliance with the Confrontation
Clause is only one requirement for evidence to be admissible at
trial, and will not cure a violation of, for example, the Maryland
Rules of Evidence.
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all the current pairwise matches, at 9 or more loci,
between DNA profiles within the FBI CODIS database
searched in this case[;]” (3) “[a]ny statistical or
research information in the possession of the FBI about
the significance of matches within the CODIS database
of DNA profiles[;]” and (4) “[c]opies of procedures,
protocols, or written directives of any kind about how
the FBI CODIS database prevents entry of duplicate
profiles.” 

On March 7, 2006,the Circuit Court held a pretrial
hearing where it addressed, among other things, Derr’s
motion requesting discovery. After both parties
presented arguments, the trial judge denied “the
motion to compel the State to produce the statistics on
matching or near matching profiles in the [CODIS]
DNA database.” The trial judge reasoned that because
“[t]here has never been a 13 [loci] coincidental match
between two people other than identical twins,” the
judge agreed with the State, “that there is no
reasonable likelihood that the information requested
would produce any helpful or exculpatory information.” 

Derr argues, in his brief, that in the present case
the DNA evidence was “unquestionably” persuasive
because “the only witness to identify [Norman] Derr”
was Luttman, “who testified that within a ‘reasonable
degree of scientific certainty’ [Norman] Derr was the
source of the sperm recovered from [the victim] . . .
based . . . on the match between [Norman] Derr’s DNA
profile and the DNA profile derived from the vaginal
swabs . . . and the rarity of the forensic DNA profile,
which Ms. Luttman described in astronomical terms
. . . .” (Emphasis in original). Derr asserts that to
“rebut the State’s evidence, [Norman] Derr had to
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establish–in a comprehensible way–that the source of
the DNA evidence was outside of the database, and
show that the statistic relied upon by the prosecution
to generate the inference that such a coincidence had
not occurred was misleading.” (Emphasis in original).
Derr contends that while, “in theory” he had the
opportunity to cross-examine Luttman’s conclusions,
that opportunity was not meaningful unless Derr could
“convey to a lay jury the counterintuitive notion that a
search of a large DNA database with a rare profile
increases the chance that a coincidental match will
occur, and that the random match probability does not
accurately or reliably predict that outcome, even for an
exceedingly rare profile, i.e., one with an infinitesimally
small random match probability.” (Emphasis in
original) (Citations and footnote omitted). Derr,
therefore, argues that he “needed concrete examples of
the number of coincidental matches within the FBI’s
CODIS database,” and “[e]vidence of unexplained
matches in [CODIS], whether at 9, 10, 11, 12, [or] 13
loci, would have enabled cross-examination of Ms.
Luttman about the FBI’s refusal to consider error
rates, the size of the population databases from which
the random match probabilities are derived, the
prevalence of population sub-structuring, and other
assumptions that underlay the State’s assertion that to
a ‘reasonable degree of scientific certainty’ the DNA
recovered from the [victim] came from [Norman] Derr.”
(Emphasis in original) (Citations and footnote omitted).
Therefore, Derr asserts in his brief that “it was
incumbent upon the court to enforce [his] statutory and
constitutional rights to receive relevant or exculpatory
discovery for the purpose of preparing his cross-
examination of Ms. Luttman’s scientific opinion.”
(Citations and footnote omitted) 
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Noting that what Derr is essentially requesting is
that the FBI conduct a research project, the State
argues that Derr is not entitled to this discovery under
either the Constitution, as provided by Brady v.
Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215
(1963) and its progeny, or the Maryland Rules, namely
Rule 4-263. The State contends that in Arizona v.
Youngblood, 488 U.S. 51, 57, 109 S. Ct. 333, 337, 102 L.
Ed. 2d 281, 289 (1988) the Supreme Court
“distinguished between Brady material and
‘evidentiary material of which no more can be said than
that it could have been subjected to tests, the results of
which might have exonerated the defendant[,]’” and
that under that case, “the State is under no particular
duty to preserve the latter, let alone to (as Derr
demands) create it . . . .” The State further contends
that “[n]o provision of [Md. Rule 4-263] . . . extends to
the right to demand that an outside agency engage in
basic research.” The State highlights that what Derr is
requesting from the FBI, evidence to undermine the
“product rule” method for determining the rarity of a
DNA profile, which this Court approved in Armstead v.
State, 342 Md. 38, 82-83, 673 A.2d 221, 243 (1996), “is
a scientific experiment wherein all of the millions of
DNA profiles in the CODIS database would be
compared to one another to see how many of them
matched at 9 loci or more.” (Footnote omitted). To make
this search useful, the State asserts, the FBI would
need to refine the results significantly, which the State
contends would require the FBI to “devote massive
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computer resources[,]” and would take a significant
amount of time.20 

We hold that the trial court’s refusal to order the
FBI to conduct a research project and create potentially
useful evidence for Derr does not violate either his
constitutional right to discovery, as defined by Brady
and its progeny, or Maryland Rule 4-263. Nothing in
the record we are aware of indicates that the FBI has
in its possession evidence of coincidental matches in
CODIS. In fact, during trial, Luttman testified both
that she did not know of any DNA profiles matching at
thirteen loci, the level Derr was identified at, other
than with identical twins, and that the FBI has never
looked for “cross-wise pairs matches at 13 loci” in
CODIS. Brady prohibits “the suppression by the
prosecution of evidence favorable to an accused. . . [,]”

20 The State also argued that a state court cannot compel discovery
from a federal agency. To the extent that this argument asserts
that Brady material and other discovery disclosures mandated by
Md. Rule 4-263 are insulated from discovery because the evidence
is in the possession of a federal agency, we strenuously disagree.
When the State works closely enough with a federal agency, as
defined by the standard adopted by this Court in Diallo v. State,
413 Md. 678, 709, 713, 994 A.2d 820, 838, 841 (2010), the State will
be held to have “constructive possession” of Brady material
possessed by the federal agency and the failure to produce such
evidence constitutes a violation. The State asserts that “[t]he fact
that the FBI was assisting state authorities in a state criminal
investigation does not render FBI files and data within a state
court’s power to compel [disclosure of the files and data].” It is
beyond question, however, that it is within a state court’s power to
impose appropriate remedies and sanctions if the failure to
disclose those files or data violates a rule of discovery or a
defendant’s constitutional rights. See Williams v. State, 416 Md.
670, 698-99, 7 A.3d 1038, 1054 (2010).
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373 U.S. at 87, 83 S. Ct. at 1196, 10 L. Ed. 2d at 218
(emphasis added), and there is no basis for this Court
to conclude that the State has suppressed evidence of
coincidental matches in the present case. Additionally,
Maryland Rule 4-263, as it was in effect at the time of
the pretrial hearing and the trial, required the State to
produce significant discovery to Derr but did not
require the State to conduct a significant research
project that could potentially create exculpatory
material or information for Derr.21

Brady v. Maryland established that “the
suppression by the prosecution of evidence favorable to
an accused upon request violates due process where the
evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the
prosecution.” 373 U.S. at 87, 83 S. Ct. at 1196-97, 10 L.
Ed. 2d at 218; see also Dulyx v. State, 425 Md. 273, 288
n.7, 40 A.3d 416, 425 n.7 (2012); Williams v. State, 416
Md. 670, 691, 7 A.3d 1038, 1050 (2010). As we have
stated, “[t]o establish a Brady violation, Petitioner
must establish three necessary components: (1) that
the prosecutor suppressed or withheld evidence that is
(2) favorable to the defense–either because it is
exculpatory, provides a basis for mitigation of sentence,
or because it provides grounds for impeaching a

21 Although Section 10-915 of the Courts and Judicial Proceedings
Article, both at the time of Derr’s trial in 2006 and now, requires
the production of certain discovery before the use of DNA to
identify a person, the statute does not require the State to conduct
research to discover potentially useful information for defendants
or allow defendants access to all of the data in CODIS to run their
own searches. See Md. Code (1973, 2013 Repl. Vol.), § 10-915 of the
Courts and Judicial Proceedings Article; Md. Code (1973, 2006
Repl. Vol.), § 10-915 of the Courts and Judicial Proceedings Article. 
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witness–and (3) that the suppressed evidence is
material.” Diallo v. State, 413 Md. 678, 704, 994 A.2d
820, 835 (2010) (quotation omitted); see also Yearby v.
State, 414 Md. 708, 717, 997 A.2d 144, 149 (2010). We
have further noted, “[s]uppressed evidence, for Brady
purposes, is information which had been known to the
prosecution but unknown to the defense.” Diallo, 413
Md. at 704, 994 A.2d at 835 (quotation omitted). To
show that the State has suppressed evidence, a
defendant must “demonstrate that the evidence was in
the possession of the prosecution, or someone working
on its behalf, and that the prosecution did not produce
the evidence to the defense.” Diallo, 413 Md. at 705,
994 A.2d at 836 (emphasis added); see also Williams,
416 Md. at 692, 7 A.3d at 1050 (“In order to establish a
Brady violation, [the] petitioner must prove that the
State suppressed favorable evidence”). The prosecution
has “a duty to learn of any favorable evidence known to
the others acting on the government’s behalf in the
case, including the police.” Kyles v. Whitley, 514 U.S.
419, 437, 115 S. Ct. 1555, 1567, 131 L. Ed. 2d 490, 508
(1995); see also Diallo, 413 Md. at 707, 994 A.2d at 837.
As noted above, in the present case, however, Derr has
not shown that the State, the FBI, or any other party
working with the State, had knowledge or evidence of
coincidental matches that could be used to undermine
Luttman’s testimony. Thus, Derr has failed to show
that the State suppressed evidence, and “there can be
no Brady violation where there is no suppression of
evidence.” Diallo, 413 Md. at 706, 994 A.2d at 836
(quotation omitted).22

22 Derr has highlighted to both the trial court and in his brief on
appeal, that the results of studies by the National Research
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Maryland Rule 4-263 requires the production of
Brady material. Williams, 416 Md. at 693, 7 A.3d at
1051 (citing Yearby, 414 Md. at 720 n.8, 997 A.2d at
151 n.8). To the extent that it requires disclosures
beyond Brady in the present case, it does not require
the State to engage in extensive research projects on
behalf of criminal defendants that could potentially
produce useful evidence. Maryland Rule 4-263 is a rule
of procedure. “[T]o ascertain the meaning of a . . . rule
of procedure we first look to the normal, plain meaning
of the language.” Duckett v. Riley, 428 Md. 471, 476, 52
A.3d 84, 87 (2012) (quotation omitted). By its plain
language, the 2006 version of Rule 4-263 required,
among other things, that the State produce: “[a]ny
material or information tending to negate or mitigate
the guilt or punishment of [Derr] as to the offense[s]
charged;” “[a]ny relevant material or information
regarding ...pretrial identification of the defendant by
a witness for the State[;]” and “the name and address”
of State witnesses. As noted above, there is no evidence
provided in this case that the State, or the FBI, has in
its possession and has failed to disclose evidence of

Council of the National Academy of Sciences, the FBI’s DNA
Advisory Board, and a search of the Arizona database showing
coincidental matches all indicate that there is an increased chance
of a coincidental match when the State is “trawling,” or running a
DNA profile through CODIS to search for a match. He further
noted in his appellate brief that findings of coincidental matches
similar to the ones in Arizona have been made since Derr’s trial
with relation to the Illinois database and the database in
Maryland. There is no evidence, however, that the State
suppressed this information at trial. Rather, the record indicates
that Derr had access to the evidence of coincidental matches in
Arizona, and the reports of the National Research Council and the
DNA Advisory Board at trial. 
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coincidental matches in CODIS. And nothing in the
language of Maryland Rule 4-263 indicated that Derr
could compel the State, or the FBI, to create such
evidence. 

Derr, in his reply brief to this Court, and in his
rebuttal at oral argument before this Court, argued
that what he was really requesting was not for the FBI
to find coincidental matches but for the FBI to give him
the data in CODIS for his own experts to run searches
for matches.23 This does not appear to be what was
requested in Derr’s motion.24 Assuming arguendo, that

23 42 U.S.C. § 14132(b)(3) provides that a criminal defendant is
entitled to “access to samples and analyses performed in
connection with the case in which such defendant is charged[.]”
(Emphasis added). This statute, which governs the disclosure of
information in CODIS, however, does not expressly provide to
criminal defendants access to information about all DNA samples
taken and analysis done in other cases. For example, the Federal
Bureau of Investigation has stated that the provision in 42 U.S.C.
§ 14132(b)(3) that gives a criminal defendant access to information
related to his or her case “ does not authorize access for the
defendant to samples and analyses that were not developed in
connection with his or her case (such as other offenders’ DNA
profiles)[, n]or does this provision . . . authorize access for the
defendant to all of the DNA records in the National DNA Index
System [the national level of CODIS “containing the DNA profiles
contributed by federal, state, and local participating forensic
laboratories”].” See Federal Bureau of Investigations, Frequently
Asked Questions (FAQs) on the CODIS Program and the National
DNA Index System, available at  http://www.fbi.gov/about-us/lab/
biometric-analysis/codis/codis-and-ndis-fact-sheet (last visited
August 5, 2013).

24 In his February 21, 2006 motion, Derr noted that he is asking
the FBI to disclose “only the number of matches within the
database at 9 loci or greater[,]” and that he “requests that the
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access to the data in CODIS to run his own searches is
what Derr really sought, his rights under Brady and
Rule 4-263 are still not violated. Derr has provided no
authority that persuades this Court that Brady
requires the FBI to give him access to all of the data in
CODIS to run his own search. And while Rule 4-263
requires the disclosure of relevant material in the
State’s possession, it does not give Derr the right to
search CODIS for potentially helpful information.

III. Sufficiency of the Evidence

Derr argues that there was “insufficient evidence as
a matter of law to sustain [Norman] Derr’s convictions
when the sole evidence that identifies him is a random
[match] probability statement that does not account for
a false positive match.” Derr further asserts that in
this “cold hit” case in which the DNA match made Derr
the suspect and “there [was] no other evidence that
identifie[d] [Derr] to the exclusion of other white males
of typical height and weight who were present in 1984
[in] the area of southern Maryland[,] [t]he absence of
other evidence makes the DNA evidence, and the
proper statistical presentation of that evidence, all the
more important.” (Citations omitted). Derr additionally
contends that the “State’s random match probability
statistic [used in this case] had limited value because
it did not account for the much larger error rate or
quantify the probability of a coincidental match from a
trawl of a DNA database[,]” and noted that Luttman
testified that in determining the random match
probability she “did not account for laboratory error,
administrative error, or describe the probability of

State seek matches at 9 or more loci in the CODIS database[.]” 
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finding a coincidental match within a DNA database.”
Derr argues that “[w]ithout the estimation of
laboratory error rate factored into the random match
probability, and without quantification of the
probability of a coincidental match from a trawl of a
database, the trial court could not determine whether
the evidence ‘amount[ed] only to strong suspicion or
mere probability[,]’” (quoting Taylor v. State, 346 Md.
452, 458, 697 A.2d 462, 465 (1997) (further citation
omitted)), and, therefore, “as a matter of law, and as a
matter of fundamental due process . . . the random
match probability evidence relied upon by the State to
identify [Norman] Derr as the perpetrator of the 1984
sexual assault was not sufficient to sustain his
convictions.” 

The State replies that “at best . . . [Derr’s]
arguments go to the weight of the evidence, not its
sufficiency . . . .” The State further argues that its
“burden is simply one of production – of showing that
evidence was produced from which the finder of fact
could reasonably find the necessary elements of the
crime.” The State concludes that “in order to prevail in
his challenge, Derr must demonstrate that no rational
finder of fact could believe the results of a DNA test,
either because it was conducted by human beings who
were capable of error, or because his DNA profile was
discovered in the CODIS database. He has not come
close to establishing either contention.” 

When determining whether the State has presented
sufficient evidence to sustain a conviction, we have
adopted the Supreme Court’s standard articulated in
Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781,
2789, 61 L. Ed. 2d 560, 573 (1979) (emphasis in
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original) (citation omitted), namely, “whether, after
viewing the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found
the essential elements of the crime beyond a reasonable
doubt.” See Yates v. State, 429 Md. 112, 125, 55 A.3d
25, 33 (2012), Titus v. State, 423 Md. 548, 557, 32 A.3d
44, 49-50 (2011). In applying this standard we have
stated: 

The purpose is not to undertake a review of the
record that would amount to, in essence, a
retrial of the case. Rather, because the finder of
fact has the unique opportunity to view the
evidence and to observe first-hand the demeanor
and to assess the credibility of witnesses during
their live testimony, we do not re-weigh the
credibility of witnesses or attempt to resolve any
conflicts in the evidence. We recognize that the
finder of fact has the ability to choose among
differing inferences that might possibly be made
from a factual situation, and we therefore defer
to any possible reasonable inferences the trier of
fact could have drawn from the admitted
evidence and need not decide whether the trier
of fact could have drawn other inferences from
the evidence, refused to draw inferences, or
whether we would have drawn different
inferences from the evidence. 

Titus, 423 Md. at 557-58, 32 A.3d at 50 (quotations and
citations omitted). 

Derr’s sufficiency of the evidence argument appears
to be in reference to whether there was enough
evidence to identify him as the victim’s attacker, or in
other words, whether Derr’s criminal agency was
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proven.25 The victim described to the jury that her
attacker was “a white male, a stocky build” with “light
brown hair, blue eyes, mustache” who was “5'8" to
5'10", something like that.” Additionally, during closing
arguments, the prosecutor stressed the similarities
between the composite sketch the victim helped the
police create in 1984 and the pictures of Derr from 1982
and 1986. Based on this evidence, Derr could not be
excluded as the potential attacker. As the investigating
officer noted on cross-examination, however, a lot of
people could have fit the description provided by the
victim. Additionally, the victim never identified Derr as
her attacker. Therefore, the key testimony in the case
identifying Derr as the attacker was Luttman’s
testimony of the match between Derr’s DNA and the
DNA extracted from biological material on the vaginal
swabs. 

The match identifying Derr as the attacker was
circumstantial evidence, or “testimony about or
physical evidence of a fact from which the fact finder
must infer what happened during the event in
controversy.” 5 Lynn McLain, Maryland Practice:
Maryland Evidence State and Federal § 300:4 at 289
(2001). As we have noted: 

Circumstantial evidence may support a
conviction if the circumstances, taken together,

25 We note that the testimony of the victim, that she was forced at
knife point to undress, that her attacker fondled her breasts,
kissed her, performed oral sex upon her, and “put his penis in [the
victim’s] vagina and began intercourse,” would be sufficient for a
rational juror to be convinced beyond a reasonable doubt of the
criminal acts or corpus delicti for first degree rape, second degree
rape, first degree sexual offense, and second degree sexual offense. 
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do not require the trier of fact to resort to
speculation or conjecture, but circumstantial
evidence which merely arouses suspicion or
leaves room for conjecture is obviously
insufficient. It must do more than raise the
possibility or even the probability of guilt. It
must afford the basis for an inference of guilt
beyond a reasonable doubt. 

Taylor v. State, 346 Md. 452, 458, 697 A.2d 462, 465
(1997) (quotation omitted). 

In the present case, Luttman testified to the jury
that the DNA profile derived from the biological
material on the vaginal swabs taken from the rape
victim and the DNA profile that came from Derr
matched at all thirteen loci. Luttman further testified
that the results from the serological examination and
the results from the 2002 DNA tests both indicated
that there was semen on the swabs taken from the
victim. She also testified that when she compared the
DNA profile derived from Derr’s brothers’ samples,
there was no match to the DNA on the biological
material found on the swabs of the rape victim and so
the brothers could be excluded. Finally, Luttman
testified that using the FBI’s methodology, she
concluded that the probability of another person having
that same DNA profile and being the source of the
DNA, other than Derr, was more than 1 in a
quadrillion, and, thus, she could conclude that Derr
was the “source of the DNA found on [the vaginal
swabs] to a reasonable degree of scientific certainty.” 

From Luttman’s testimony, a rational juror could
conclude beyond a reasonable doubt, without resorting
to speculation or conjecture, that Derr was the victim’s
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attacker, and that is how his semen was found on her.
Studies calling into question the methodology used by
Luttman, and her failure to take into consideration the
potential for laboratory error could all undermine her
conclusion. These issues, however, go to the weight of
the evidence and whether the jurors should believe
Luttman’s conclusion. In Branch v. State, 305 Md. 177,
502 A.2d 496 (1986), the defendant was convicted of
robbery after being identified by the victim by
photograph and in court. 305 Md. at 178-79, 502 A.2d
at 496-97. During trial, the defense called into question
the victim’s identification, establishing that the
physical description that the victim gave soon after the
robbery was inconsistent with how the defendant
actually looked. 305 Md. at 179-81, 502 A.2d at 497-98.
We concluded, however, that this inconsistency went to
the weight of the evidence, not its sufficiency and
upheld the conviction. 305 Md. at 184, 502 A.2d at 499.
The testimony given by Luttman connecting Derr to
the DNA extracted from the biological materials on the
vaginal, anal, and genital swabs, along with, to a lesser
degree, the relative match between the composite
sketch and his pictures from 1982 and 1986, serve as
sufficient evidence for a rational trier of fact to
conclude beyond a reasonable doubt that Derr was the
victim’s attacker.

IV. Jury Instruction

In the present case, Derr proposed a jury
instruction defining what it means for an expert
witness to testify to “a reasonable degree of scientific
certainty” which the trial judge denied. At trial, the
judge read jury instructions to the jurors and gave a
copy of the instructions to each juror. While Derr’s
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requested instruction was not included among the jury
instructions, the trial court gave a number of
instructions derived from the Maryland Pattern Jury
Instructions. 

Derr contends that the “only witness to identify
[Norman] Derr as the person who raped [the victim]
was . . . Luttman, who testified on direct examination
that ‘to a reasonable degree of scientific certainty’
[Norman] Derr was the source of the sperm recovered
from [the victim].” (Emphasis in original). Derr argues
that “[i]n the circumstances of this case, where the
expert opinion was the sole basis for convicting
[Norman] Derr, and the opinion was based on a legal
term of art that was not otherwise defined by the
instructions provided by the court, it was essential to
[Norman] Derr’s receipt of a fair trial for the jury to
fully understand this term.” (Emphasis in original).
Finally, Derr asserts that the trial judge erred in not
giving the instruction because a jury must decide
whether to accept, and what weight to give, “the expert
opinion testimony.” He contends that “[t]he basis,
quality, strength, sincerity, and bias of an expert
opinion are matters of credibility for the jury to
determine, and it was therefore necessary for the jury
to be instructed on the legal term Ms. Luttman used to
characterize (and buttress) her opinion.” 

The State notes that under Maryland Rule 4-325,
“[a]ssuming that an instruction is fairly generated by
the evidence, the court is only required to give
instructions that accurately state the law, that are not
adequately covered by other instructions, and that
relate to the law, as opposed to the weight of evidence.”
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The State contends that “Derr’s proposed instruction
fails on all counts.”

We conclude that the trial judge did not err in
refusing to give Derr’s requested instruction defining
“reasonable degree of scientific certainty.” As we have
stated: 

A trial court must give a requested jury
instruction where (1) the instruction is a correct
statement of law; (2) the instruction is
applicable to the facts of the case; and (3) the
content of the instruction was not fairly covered
elsewhere in instructions actually given. We
review a trial court’s decision whether to grant
a jury instruction under an abuse of discretion
standard. On review, jury instructions [m]ust be
read together, and if, taken as a whole, they
correctly state the law, are not misleading, and
cover adequately the issues raised by the
evidence, the defendant has not been prejudiced
and reversal is inappropriate. Reversal is not
required where the jury instructions, taken as a
whole, sufficiently protected the defendant’s
rights and adequately covered the theory of the
defense. 

Cost v. State, 417 Md. 360, 368-69, 10 A.3d 184, 189
(2010) (citations and quotations omitted); see also Md.
Rule 4-325(c) (noting that “[t]he court need not grant a
requested instruction if the matter is fairly covered by
instructions actually given”). Derr argues that the jury
instruction was necessary so that jurors could
adequately assess Luttman’s credibility when she gave
her conclusion that Derr was the source of the DNA



App. 52

found on the victim. The instructions given, however,
adequately covered this issue. 

Each juror was instructed, pursuant to Pattern Jury
Instructions 2:00, 2:01, and 2:02, that Derr was
presumed innocent, that each juror has a duty to decide
the facts for himself or herself, and that after
considering the evidence with the other jurors, each
juror must decide the case for himself or herself.
Pursuant to Pattern Jury Instruction 3:00, jurors were
instructed that when deciding the case, they must
consider the evidence. Pursuant to Pattern Jury
Instruction 3:10, the members of the jury were told
that they are “the sole judge[s] of whether” witnesses,
such as Luttman, “should be believed,” that they need
not believe a witness even if the witness’s testimony
was uncontradicted, but that they should consider
whether testimony was supported or contradicted by
the evidence that the juror believed and that the juror
“may believe all, part or none of the testimony.”
Pursuant to Pattern Jury Instruction 3:14, each juror
was instructed that he or she “should give expert
testimony the weight and value you believe it should
have[,]” that the juror is “not required to accept an
expert’s opinion[,]” and that the juror “should consider
an expert’s opinion together with all the other
evidence.” Finally, pursuant to Pattern Jury
Instruction 3:15, each juror was instructed that they
should decide how much weight to give to the scientific
test results that in this case formed the basis for
Luttman’s conclusion. 

Taken together, these instructions informed jurors
that they should consider the evidence, including the
test results, and all of the testimony, including
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Luttman’s, and decide for themselves whether to accept
Luttman’s conclusion. The fact that Luttman said her
conclusion was to a “reasonable degree of scientific
certainty” does not change the fact that each juror was
instructed to decide for himself or herself if the juror
trusted the validity of the test results, agreed that
Derr’s semen was found on the victim, and if so,
whether it was sufficient to convince the juror that
Derr was guilty of the charged crimes. The instructions
given sufficiently protected Derr’s right to have the
jury judge the credibility of all the evidence including
Luttman’s testimony. Thus, the trial judge did not err
in refusing to grant Derr’s request for the additional
jury instruction.

V. Conclusion

In the present case, Derr’s right to confront
witnesses against him was not violated. Additionally,
the State did not violate the requirements of either
Brady or Maryland Rule 4-263. Furthermore, the
evidence presented to the jurors was sufficient for a
rational juror to find Derr guilty of the crimes for which
he was convicted. Finally, the trial judge did not
commit an error in refusing to give the jury instruction
Derr requested. Because we conclude that, based on the
issues before us, there was no constitutional or other
legal infirmity in the present case, we affirm Norman
Derr’s convictions. 

JUDGMENT OF THE CIRCUIT
COURT FOR CHARLES COUNTY
AFFIRMED. COSTS TO BE PAID
BY PETITIONER.
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Concurring Opinion by Adkins, J., 
which Harrell, J., joins. 

Adkins, J. concurring. 

Derr argues that the circuit court’s “denial of [his]
right of cross-examination was compounded by the
improper denial of discovery.” He contends that the
trial court, in allowing the State to characterize the
rarity of a DNA match but not allowing Derr discovery
concerning the number of coincidental matches in the
CODIS database, was error. Derr claims injury in that
“discovery of the number of coincidental matches in the
FBI’s CODIS database . . . , in all likelihood, would
have placed the limitations and shortcomings of the
RMP1 in concrete terms for the jury to understand and
evaluate.” 

In addition to the Brady arguments addressed by
the Majority, he bases this claim upon Md. Rule 4-263,
and the Fifth, Sixth, and Fourteenth amendments of
the Federal Constitution, as well as, Articles 21 and 24
of the Maryland Declaration of Rights. Although the
Majority’s Brady ruling may be in accord with
traditional Brady analysis, the Majority fails to
appreciate the fact that a Brady violation is not the
sole method by which a criminal defendant’s right to
due process may be violated. Due process is broader
than just the prosecutorial suppression of evidence, it
encompasses the entirety of a criminal defendant’s

1 RMP is used to mean “random match probability.”
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right to a fair trial. In re Murchison, 349 U.S. 133, 136,
75 S. Ct. 623, 625 (1955) (“A fair trial in a fair tribunal
is a basic requirement of due process.”). By basing its
constitutional due process analysis solely on Brady, I
am concerned that the Majority’s opinion may be
construed as an endorsement of the notion that refusal
of discovery of RMP’s in the CODIS database is always
sacrosanct. With increased use by the state of partial
matches (less than 13 locii) to prove a suspect’s
connection to the crime, I have serious concern that
denying a defendant discovery about coincidental
matches in the CODIS database may so undermine his
defense that a denial of due process may sometimes
result. 

In the typical DNA-based case, the State presents
its expert witness to state the rarity of any given DNA
profile through use of the CODIS database. Yet,
because that database is off-limits to defendants and
the public, absent discovery, the defense has no method
to test the validity of these statistics. There is no DNA
database other than CODIS that can be used by
defense counsel to generate its own tests regarding the
rarity of a DNA match. In other words, the State has
exclusive rights to use the only existing database that
could provide a testing of the RMP that may be crucial
to a defense. 

Derr’s request for discovery about the frequency of
random matches in the CODIS database raises these
concerns. I concur, rather than dissent, however,
because the State limited its proof to instances of full
13 locii matches as evidence that Derr’s DNA was
found on the rape victim. Expert witness Jennifer
Luttman testified that there was a one in 240
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quadrillion chance of finding another person whose
DNA matched at 13 locii. I am persuaded that, when
all 13 locii match, there is virtually no likelihood that
a random match could be found, and so discovery of
random matches in the CODIS database will not prove
fruitful for the defense. See Young v. United States, 63
A.3d 1033, 1051 (D.C. 2013) (“[T]here is no ‘real basis’
to question the correctness of the government’s
statistics or expect data on pairwise matches in NDIS
to undermine the FBI’s calculation of a RMP based on
a thirteen-locii match.”) 

This is exactly what the trial court decided: 

I . . . deny the defendant’s motion in limine to
exclude the State’s expert from testifying as to
the source attribution and rarity of forensic data
profile. And also deny the motion to compel the
State to produce the statistics on matching and
near matching profiles in the Codus [sic] DNA
database. I agree with the State that there is no
reasonable likelihood that the information
requested would produce any helpful or
exculpatory information. The science certainly
does not, as this time, support their contention.
There has never been a 13 locus coincidental
match between two people other than identical
twins. Ant’s Apx at 248. 

I would affirm the trial court on this basis. 

Yet, I write separately to emphasize that we must
remain vigilant, and as future cases unfold, refrain
from being predisposed against defense efforts, in the
proper case, to make the state disgorge information
valuable to the defense about CODIS. Although it may
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be almost impossible for a full 13 locii match to produce
a random identification of someone other than the
person who committed the crime, the same cannot be
said of partial matches. The value of DNA evidence
rests exclusively on statistical conclusions and
probabilities, which become less certain as the number
of matching locii decreases. When fewer locii are
matched, the probability of finding a random match of
DNA that does not belong to the guilty person may
become unacceptably large in the view of the trier of
fact. In order to prove this, however, a defendant needs
to have access to the necessary evidence to persuade
the judge or jury.

Recognizing that the existence of a high probability
of returning coincidental matches could compromise
our criminal justice system, courts and scholars alike
have begun to acknowledge the need for more scientific
study into DNA testing to guarantee that the RMPs of
certain locii matches is what the government claims
them to be. The District of Columbia Court of Appeals,
for example, although denying requested discovery
about CODIS, recognized the importance of making
sure that the theorized RMPs match reality: 

Researchers have studied the match frequencies
found in offender databases . . . to determine
whether they in fact imply that the foundations
of the formula for calculating RMP’s need to be
reconsidered. . . . The studies are not conclusive;
questions remain. Reputable scientists and
scholars have argued that it would be desirable
as a matter of policy and scientific accuracy to
investigate the frequency of matches in very
large databases such as NDIS in order to
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determine whether the theorized amplification
of slight deviations from allelic independence
across multiple loci affects the accuracy of RMP
calculations based on the product rule. 

Young, 63 A.3d at 1055–56. Likewise, several scholars
have made cogent arguments for the importance of
more testing, explaining why the Federal government’s
claims of the need for secrecy about CODIS are not
persuasive. See Sarah M. Ruby, Checking the Math:
Government Secrecy and DNA Databases, 6 I/S: J. L. &
Pol’y for Info. Soc’y 257, 290–316 (2010); see also D.
Kaye, Trawling DNA Databases For Partial Matches:
What is the FBI Afraid Of?, 19 Cornell J.L. & Pub. Pol’y
145 (2009). The Ruby article, for example, concludes: 

Ideally, statistical tests would show that current
estimates as to the rarity of DNA profiles are
accurate. However, if DNA profiles are not as
rare as current statistics portray them to be,
untold numbers of convictions could be
compromised. This is not a reason to allow
potentially faulty science to remain unexamined,
it is a question that demands an answer. Yet,
none outside government has access to the tools
necessary to provide one. If law enforcement
agencies continue to resist scrutiny of offender
DNA profiles, reasonable judges should take
action through the imperfect venue of a criminal
trial. 

Ruby, at 316. 

No doubt, some of the public policy changes
advocated by these and other commentators, conflict
with existing federal statutes, and thus, compelling
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disclosure of the federal CODIS database will be
beyond the scope of our jurisdiction. Yet, they raise
important questions highlighting the absence of proof
regarding the accuracy of current RMP calculations,
especially concerning partial DNA matches. It may be
the case, that when the State attempts to connect a
defendant to a crime through the use of a partial DNA
match, the probability of returning a coincidental
match in the CODIS database becomes unacceptably
high to the point at which denial of this information
will violate the defendant’s right to due process. In
such circumstances, we at least have the option of
excluding the DNA evidence, absent proper discovery. 

I concur in the majority opinion, but add a caveat:
we should be alert for the case when the government’s
need for secrecy is outweighed by the defendant’s right
to a fair trial that is guaranteed by the Fifth, Sixth,
and Fourteenth Amendments, as well as, Articles 21
and 24 of the Maryland Declaration of Rights. 

Judge Harrell authorizes me to state that he agrees
with the views set forth herein. 
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Concurring Opinion by McDonald, J.

On behalf of the majority, Judge Greene has taken
on the unenviable task of deriving a rule from the
splintered opinions in Williams v. Illinois, 132 S.Ct.
2221 (2012). I concur in the result reached in the
majority opinion, but write separately because I
question whether the rationale of the opinion will
ultimately be embraced by the Supreme Court. 

The majority opinion follows the direction of the
Supreme Court as to how to construe one of its
decisions when no single opinion commands a majority
of that Court: find the narrowest rationale common to
opinions endorsed by a majority of the justices.1 Our
majority adopts the suggestion of Professor Fisher that
the narrowest holding to be derived from Williams is
that only “formal” or “solemn” statements qualify as
“testimonial” and therefore subject to the Confrontation
Clause. Majority Slip Op. at pp. 26 & n. 17. Professor
Fisher’s theory has been criticized as giving undue
weight to Justice Thomas’ unique approach to the
Confrontation Clause.2 It appears to me that, instead
of the narrowest holding, Professor Fisher has latched
upon the narrowest definition of “testimonial hearsay,”
which has the effect of broadly exempting forensic

1 Marks v. United States, 430 U.S. 188, 193 (1977).

2 See R.D. Friedman, Confrontation and Forensic Laboratory
Reports, Round Four, 45 Texas Tech L. Rev. 51, 81 & n. 200 (2012).
See also United States v. James, 712 F.3d 79, 95 (2d Cir. 2013).
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reports and other documents from the purview of the
Confrontation Clause. It is not clear to me that this is
the narrowest “holding” one can derive from the
opinions in Williams.3 

Having said all that, I do not have an alternative
unified theory to offer. It does appear to me, however,
that the evidence at issue in this case is fairly
indistinguishable from that at issue in Williams and
that both the plurality in Williams and Justice Thomas
would find it admissible. Accordingly, I concur in the
judgment in this case and look forward to the next
episode in the Supreme Court’s application of the
Confrontation Clause to forensic lab reports. 

3 See The Supreme Court 2011 Term, 126 Harv. L. Rev. 266, 276
(2012) (suggesting that the only “true holding” of Williams is the
rejection by Justice Thomas and the dissenters of the plurality’s
not-for-truth rationale).



App. 62

Dissenting Opinion by Eldridge, J., 
which Bell, C.J., joins.

Eldridge, J., dissenting. 

I very much doubt whether the majority opinion has
correctly interpreted and applied the Confrontation
Clause of the Sixth Amendment. Nevertheless, because
there was no opinion by the Court in Williams v.
Illinois, 567 U.S. ___, 132 S.Ct. 2221, 183 L.Ed.2d 89
(2012), and probably no holding shared by the Williams
plurality and Justice Thomas, I would no longer
attempt to reach the Sixth Amendment issue in this
case. Instead, I would hold, as this Court previously
held, that Derr’s right of confrontation under Article 21
of the Maryland Declaration of Rights was violated and
that, therefore, Derr is entitled to a new trial as a
matter of Maryland law. 

I.

With regard to the Sixth Amendment’s
Confrontation Clause and the lack of a Supreme Court
majority opinion in Williams v. Illinois, this Court’s
majority opinion purports to apply the standard set
forth in Marks v. United States, 430 U.S. 188, 193, 97
S.Ct. 990, 993, 51 L.Ed.2d 260, 266 (1977), which is as
follows (internal quotation marks and citation omitted,
emphasis added): 

“When a fragmented Court decides a case and no
single rationale explaining the result enjoys the
assent of five Justices, the holding of the Court
may be viewed as that position taken by those
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Members who concurred in the judgments on the
narrowest grounds . . . .” 

Judge Greene’s majority opinion for this Court
“conclude[s] that the narrowest holding of Williams is
that a statement, at a minimum, must be formalized to
be testimonial” (majority slip opinion at 25) and “that
courts should rely on Justice Thomas’s concurrence to
determine whether a statement is formalized” (id. at
26). 

The Supreme Court has pointed out that the Marks
“test is more easily stated than applied,” Nichols v.
United States, 511 U.S. 738, 745, 114 S.Ct. 1921, 1926,
128 L.Ed.2d 745, 753 (1994), and Grutter v. Bollinger,
539 U.S. 306, 325, 123 S.Ct. 2325, 2337, 156 L.Ed.2d
304, 330 (2003). In Grutter, the Supreme Court seemed
particularly concerned about applying the Marks test
to conclude that a portion of the opinion of one Justice,
not joined by any other Justice, represented the Court’s
holding. 

If Justice Thomas’s opinion in Williams did
represent the holding of the Court, it is difficult to
understand why no member of the plurality joined the
Thomas opinion, or why Justice Thomas did not join a
portion of the plurality opinion.1 Furthermore, the
opening paragraph of Justice Thomas’s opinion
indicated a lack of any common ground between Justice
Thomas’s opinion and the plurality opinion. Justice
Thomas stated: “I share the dissent’s view of the

1 Compare Justice Breyer’s concurring opinion in Williams in
which, after disagreeing with both the plurality opinion and the
dissent, he stated that he joins the plurality opinion (567 U.S. at
___, 132 S.Ct. at 2252, 183 L.Ed.2d at 125).
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plurality’s flawed analysis.” Williams, 567 U.S. at ___,
132 S.Ct. at 2255, 183 L.Ed.2d at 129. The opening
paragraph of Justice Thomas’s Williams opinion also
referred to his previous concurring opinion in Michigan
v. Bryant, 562 U.S. ___, 131 S.Ct. 1143, 1167, 179
L.Ed.2d 93, 120 (2011), also an opinion which no other
Justice joined. 

The majority today, based solely on one Justice’s
lone opinion, overturns this Court’s unanimous 2011
decision in the present case which had granted Mr.
Derr a new trial.2 Consequently, unless and until the
Supreme Court clarifies the application of the Sixth
Amendment’s Confrontation Clause to evidence of the
type involved in this case, Justice Thomas’s opinion in
Williams will control the application in Maryland
courts of the Federal Constitution’s right of
confrontation. Moreover, under the majority opinion
today, Justice Thomas’s Williams opinion apparently
will control the application of the Confrontation
Clauses in Article 21 of the Maryland Declaration of
Rights. I cannot agree with such a result. 

2 In the prior decision, Derr v. State, 422 Md. 211, 29 A.3d 533
(2011), the majority opinion, joined by five of the seven judges who
sat, granted Derr a new trial based on the erroneous admission
into evidence of the results of three tests. A concurring opinion
(although captioned “concur and dissent”), joined by two judges,
would have granted Derr a new trial based on the erroneous
admission into evidence of only the 2002 DNA report. Derr v. State,
supra, 422 Md. at 269, 29 A.3d at 559.
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II.

The Confrontation Clauses of the Maryland
Constitution, Article 21 of the Declaration of Rights,
provide as follows: 

“That in all criminal prosecutions, every
[person] hath a right * * * to be confronted with
the witness against him; * * * to examine the
witnesses for and against him on oath; * * *.” 

The above-quoted language is identical to that in
Article 19 of the Maryland Declaration of Rights in
1776. Thus, the Confrontation Clauses of the Maryland
Constitution preceded by 15 years the Sixth
Amendment’s Confrontation Clause which was ratified
in 1791, and it preceded by 189 years the Supreme
Court’s decision that the Sixth Amendment’s
Confrontation Clause was applicable to state criminal
proceedings. 

In many cases presenting claims that constitutional
rights were violated, involving both a provision of the
Maryland Constitution and a counterpart provision of
the Federal Constitution, this Court’s opinions have
separately addressed the Maryland constitutional
provision. In those cases, upon deciding that a violation
of the Maryland Constitution did occur, we have either
not reached the Federal constitutional issue or have
made it clear that our decision under the Maryland
Constitution was independent of our views under the
counterpart provision of the Federal Constitution. 

Moreover, as the highest Court under the Maryland
Constitution, and the Court authorized to render
binding decisions interpreting and applying that
Constitution, we have not deemed it necessary or
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appropriate to explain why our decision was based on
the Maryland constitutional provision. See Marshall v.
State, 415 Md. 248, 260, 999 A.2d 1029, 1035 (2010)
(While the petitioner relied on both the Federal and the
State Constitutions, “we shall rest our decision, as we
have often done in the past, solely upon the Maryland
provisions); Kawamura v. State, 299 Md. 276, 286, 473
A.2d 438, 444 (1984) (“Because we determine that [the
statute] was invalidly applied in light of the state
constitution, we need not consider whether there was
also a violation of Kawamura’s right . . . under the
Sixth and Fourteenth Amendments to the federal
constitution”). See also, e.g., Doe v. Dept. of Public
Safety, 430 Md. 535, 547, 62 A.3d 123, 129-130 (2013)
(plurality opinion); Green Party v. Board of Elections,
377 Md. 127, 153-158, 832 A.2d 214, 229-233 (2003);
Dua v. Comcast Cable, 370 Md. 604, 620-623, 805 A.2d
1061, 1070-1073 (2002); Frankel v. Board of Regents,
361 Md. 298, 312-314, 761 A.2d 324, 332 (2000); Perry
v. State, 357 Md. 37, 85-87, 741 A.2d 1162, 1188 (1999);
Verzi v. Baltimore County, 333 Md. 411, 416-418, 427,
635 A.2d 967, 969-970, 974-975 (1994); Attorney
General v. Waldron, 289 Md. 683, 714-729, 426 A.2d
929, 946-954 (1981). 

As pointed out above, we need no particular reason
or explanation for resting our decision on the
Confrontation Clauses of the Maryland Declaration of
Rights and not reaching the issue under the Sixth
Amendment’s Confrontation Clause. In fact, as
Maryland’s highest Court, we should be expected to
first address a provision of the Maryland Constitution
rather than a counterpart provision of the Federal
Constitution. Nevertheless, if some reason or
explanation were needed or appropriate, the failure of
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the Supreme Court to render an opinion in Williams v.
Illinois would clearly justify basing our decision on
Article 21 of the Declaration of Rights and not reaching
the Sixth Amendment issue. 

Another reason for separately discussing and
deciding the confrontation issue under Article 21 of the
Maryland Declaration of Rights is the history of this
case. When the case was before us previously, the first
question presented by the appellant Derr was as
follows (Derr v. State, 422 Md. 211, 215, 29 A.3d 533,
536 (2011), emphasis added, footnote omitted):

“1. Whether Derr’s federal and state
constitutional rights of confrontation were
violated when the State was permitted to
introduce the opinion of a serology examiner and
the results of DNA testing of biological evidence
through the testimony of an expert who did not
participate either directly or in a supervisory
capacity, without calling the analyst who
performed the testing as a witness or showing
that the analyst was unavailable and Derr had
a prior opportunity to cross-examine?” 

Our reply to the question was as follows (Derr, 422 Md.
at 216, 29 A.3d at 536): “We shall answer the first
question in the affirmative.” Therefore, this Court in
Derr, in addition to holding that Derr’s Sixth
Amendment confrontation right was violated, also held
that Derr’s “state constitutional right[] of confrontation
[was] violated.” 

The next judicial ruling in the case was the
Supreme Court’s order of June 29, 2012, which stated
in its entirety as follows:
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“The petition for a writ of certiorari is
granted. The judgment is vacated, and the case
is remanded to the Court of Appeals of Maryland
for further consideration in light of Williams v.
Illinois, 567 U.S. ___ (2012).” 

The only constitutional provision discussed by the
various opinions in Williams v. Illinois was the
Confrontation Clause of the Sixth Amendment to the
United States’ Constitution. Nothing in the Supreme
Court’s above-quoted order or in the various Williams
opinions required this Court to overturn our prior
holding that Derr’s right of confrontation under Article
21 of the Maryland Declaration of Rights was violated. 

After the Supreme Court remand order, the
appellant filed a motion for supplemental briefing. This
Court on August 20, 2012, filed the following order
(emphasis added): 

“ORDERED, by the Court of Appeals of
Maryland, that the motion be, and it is hereby
granted and supplemental briefing and oral
argument shall be completed separately on the
following constitutional issues: 

(1) The appl ication of  the
Confrontation Clause of the Sixth
Amendment in light of the United States
Supreme Court’s decision in Williams v.
Illinois, 132 S.Ct. 2221 (2012) and the
Supreme Court’s subsequent decision to
vacate the judgment of this Court in Derr
v. State, 422 Md. 211, 29 A.3d 533 (2011). 

(2) The appl icat ion of  the
Confrontation Clause of Article 21 of the
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Md. Declaration of Rights which provides
‘in all criminal prosecutions, every man
hath a right . . . to be confronted with the
witnesses against him;’” 

* * *

Consequently, our order required that the issue under
Article 21 of the Declaration of Rights be treated
“separately.” Paragraph (2) of the order amounted to a
separate reconsideration of Article 21’s application
under the facts of this case. 

Judge Greene’s majority opinion today, instead of
discussing separately the application of Article 21’s
Confrontation Clauses to the facts of this case, simply
states that a defendant’s confrontation rights under
Article 21 are “in pari materia” with his rights under
the Sixth Amendment’s Confrontation Clause, and that
Derr has failed “to persuade this Court to deviate from
that practice” of treating the rights in pari materia.
(Slip opinion at p. 10). This might be a satisfactory
answer only if our treating a Maryland constitutional
right in pari materia with its Federal counterpart
meant that the Maryland right would always be
interpreted and applied exactly the same as its Federal
counterpart. Of course, as the author of today’s
majority opinion well knows, that is not the meaning of
a Maryland constitutional right being deemed in pari
materia with a Federal counterpart. 

Thus, just this year in Doe v. Department of Public
Safety, supra, 430 Md. At 547-551, 62 A.3d at 129-132,
involving the Maryland Declaration of Rights’ ex post
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facto provision in Article 17 and its counterpart in the
Federal Constitution, Judge Greene pointed out that
(430 Md. at 548, 62 A.2d at 130-131) 

“we have read the protection against ex post
facto laws in Article 17 of the Declaration of
Rights in pari materia with, or as generally
having the same meaning as the Ex Post Facto
Clause in Article 1 of the federal Constitution.” 

After saying that the two provisions were in pari
materia, Judge Greene stated that the “standards may
be different” under the two provisions and that (430
Md. at 549, 62 A.2d at 131) 

“[t]hroughout our case law, we have recognized
that, in many contexts, the protections provided
by the Maryland Declaration of Rights are
broader than the protections provided by the
parallel federal provision.”

Judge Greene’s opinion continued (ibid.) by quoting
Dua v. Comcast Cable, 370 Md. 604, 621, 805 A.2d
1061, 1071 (2002) as follows: 

“‘Many provisions of the Maryland Constitution
. . . do have counterparts in the United States
Constitution. We have often commented that
such state constitutional provisions are in pari
materia with their federal counterparts or are
the equivalent of federal constitutional
provisions or generally should be interpreted in
the same manner as federal provisions.
Nevertheless, we have also emphasized that,
simply because a Maryland constitutional
provision is in pari materia with a federal one or
has a federal counterpart, does not mean that
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the provision will always be interpreted or
applied in the same manner as its federal
counterpart. Furthermore, cases interpreting
and applying a federal constitutional provision
are only persuasive authority with respect to the
similar Maryland provisions.’” 

This Court has regularly, and consistently, adhered
to the above described meaning of a Maryland
constitutional provision being deemed in pari materia
with a Federal constitutional provision. Recently, in
Frey v. Comptroller, 422 Md. 111, 176, 29 A.3d 475, 513
(2011), Judge (now Chief Judge) Barbera for the Court
emphasized, concerning Article 24 of the Declaration of
Rights and the Fourteenth Amendment’s Equal
Protection Clause, that “our tendency to construe both
provisions in pari materia does not signal that Article
24 ‘will always be interpreted or applied in the same
manner as its federal counterpart.’” Judge Barbera
continued (422 Md. at 177, 29 A.3d at 513):
“Accordingly, even though we have already determined
that the [tax statute] does not violate the Equal
Protection Clause of the federal Constitution, we must
address separately whether, under the applicable
Maryland authorities, that tax violates the State’s
equal protection guarantee.” 

In Lupfer v. State, 420 Md. 111, 129-130, 21 A.3d
1080, 1091 (2011), concerning the right against
self-incrimination, Judge Harrell for the Court stated
(citations and footnote omitted): 

“A common misperception notwithstanding –
that statutory or constitutional provisions that
are ‘in pari materia’ with one another must be
construed in a like manner – we said that
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‘simply because a Maryland constitutional
provision is in pari materia with a federal one
. . . does not mean that the provision will always
be interpreted or applied in the same manner as
its federal counterpart.’ . . . Not inconsistent
then with the phrase, ‘in pari materia,’ ‘we have
. . . interpreted Maryland’s privilege against
self-incrimination . . . to be more comprehensive
than that contained in the federal Bill of
Rights.’” 

See also, e.g., Tyler v. College Park, 415 Md. 475,
499-500, 3 A.3d 421, 434-435 (“Article 24 and the
Fourteenth Amendment are independent and capable
of divergent effect”); Marshall v. State, supra, 415 Md.
at 259-260 n.4, 999 A.2d at 1035 n. 4 (The Court
pointed out that “[t]here is no inconsistency between
this Court’s statement that [a] Maryland
[constitutional right] is ‘generally in pari materia’ with
[its federal counterpart] and our holdings that, to some
extent, [the] Maryland [provision] grants greater
protections to the individual than” the federal
counterpart); Parker v. State, 402 Md. 372, 401, 936
A.2d 862, 879 (2007); Green Party v. Board of Elections,
supra, 377 Md. at 153-158, 832 A.2d at 229-232; Dua v.
Comcast Cable, supra, 370 Md. at 620-623, 805 A.2d at
1066-1068; Crosby v. State, 366 Md. 518, 527 n.8, 534,
784 A.2d 1102, 1107 n.8, 1111 (2001); Frankel v. Board
of Regents, supra, 361 Md. at 313, 761 A.2d at 332;
Manikhi v. Mass Transit, 360 Md. 333, 361-362, 758
A.2d 95, 110 (2000); Perry v. State, supra, 357 Md. at
85-87, 741 A.2d at 1168 (1999); Maryland Aggregates v.
State, 337 Md. 658, 671-672 n.8, 655 A.2d 886, 893 n.8
(1995); Verzi v. Baltimore County, supra, 333 Md. at
417, 635 A.2d at 970; Gahan v. State, 290 Md. 310, 322,
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430 A.2d 49, 55 (1981); Attorney General v. Waldron,
supra, 289 Md. at 714-715, 426 A.2d at 946. 

To reiterate, the majority fails to discuss
“separately” Article 21’s application to the admission of
the test results under the facts of this case, and in
accordance with our prior order. Moreover, nothing in
the Supreme Court’s remand order affects this Court’s
prior judgment insofar as it was alternatively grounded
on Article 21 of the Maryland Declaration of Rights.
Consequently, under these circumstances, principles of
stare decisis should lead the Court to reinstate our
prior judgment based entirely on the Confrontation
Clauses of Article 21 of the Maryland Declaration of
Rights. 

Chief Judge Bell joins this dissenting opinion.
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APPENDIX B
                         

SUPREME COURT OF THE UNITED STATES

No. 11-694

[Decided June 29, 2012]

____________________
Maryland, )

Petitioner )
)

v. )
)

Norman Bruce Derr. )
____________________ )

JUDGES: Roberts, Scalia, Kennedy, Thomas,
Ginsburg, Breyer, Alito, Sotomayor, Kagan. 

OPINION

On petition for writ of certiorari to the Court of
Appeals of Maryland. Petition for writ of certiorari
granted. Judgment vacated, and case remanded to the
Court of Appeals of Maryland for further consideration
in light of Williams v. Illinois, 567 U.S. ___, 132 S. Ct.
2221, 183 L. Ed. 2d 89, 2012 U.S. LEXIS 4658 (2012). 
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APPENDIX C
                         

IN THE COURT OF APPEALS OF MARYLAND

No. 6

September Term, 2010

[Filed September 29, 2011]
__________________________
NORMAN BRUCE DERR )

)
v. )

)
STATE OF MARYLAND )
__________________________ )

Bell, C.J. 
Harrell
Battaglia 
Greene
Murphy
Adkins
Eldridge, John C. (Retired, Specially Assigned),

JJ.

Opinion by Greene, J.
Harrell and Battaglia, JJ., Concur and Dissent.

On June 29, 2006, Appellant, Norman Bruce Derr
(Derr), was convicted of multiple sexual offenses in the
Circuit Court for Charles County. On appeal, Derr
challenges the admission of forensic evidence
introduced at trial through the testimony of an expert
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witness who did not take part in or observe the
physical testing of the evidence, or independently
determine the test results. In the Court of Special
Appeals, Derr presented the following questions for
review:1

1. Whether Derr’s federal and state
constitutional rights of confrontation were
violated when the State was permitted to
introduce the opinion of a serology examiner and
the results of DNA testing of biological evidence
through the testimony of an expert who did not
participate either directly or in a supervisory
capacity, without calling the analyst who
performed the testing as a witness or showing
that the analyst was unavailable and Derr had
a prior opportunity to cross-examine?2

1 After oral argument in this Court, counsel filed a joint request,
which we granted, to delay our issuance of any opinion in this case
until after the United States Supreme Court rendered its decision
in Bullcoming v. New Mexico, __ U.S. __, 131 S. Ct. 2705, 180 L.
Ed. 2d 610 (2011). The Supreme Court’s opinion in Bullcoming was
filed on June 23, 2011.

2 This Court granted certiorari on its own motion, prior to the
Court of Special Appeals rendering a decision in the case. In the
Court of Special Appeals, Appellant separated the first question
into two separate questions regarding the DNA and serological
testing. We combined the Confrontation Clause challenges into one
question because we shall apply the same analysis for all the
forensic evidence. Further, because we conclude that the answer
to the constitutional issue is dispositive in this case, we shall
reverse the judgment of the Circuit Court on that ground.
Accordingly, we need not, and do not, address the evidentiary
issues presented.
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2. Whether Derr’s constitutional and statutory
rights to discovery were violated when the State
used a statistical method to describe the rarity
of a DNA profile that did not quantify the chance
of a coincidental match where the coincidental
match number was required to demonstrate the
limitation of the State’s chosen statistic?

3. Whether a “match” derived from a trawl of a
DNA database was sufficient evidence to sustain
Derr’s convictions in the absence of any other
evidence that corroborated his identification as
the perpetrator of the offenses?

4. Whether the court erred when it refused to
instruct the jury on the meaning of the phrase
“reasonable degree of scientific certainty”?

We shall answer the first question in the
affirmative. In this case, there are three pieces of
evidence and related testimony that implicate the
Confrontation Clause: a 1985 serological report, and
the DNA analysis from 2002 and 2004. We shall hold
that a testimonial statement may not be introduced
into evidence without the in-court testimony of the
declarant, unless the declarant is unavailable and the
defendant had a prior opportunity to cross-examine the
witness. Here, the testing procedures and method
employed, the DNA profile created, and the conclusion
that there is a match are testimonial in nature, and
therefore the analyst who performed the DNA testing
is a witness subject to confrontation and
cross-examination within the meaning of the
Confrontation Clause. In addition, the DNA profile and
analysis constituted testimonial statements prepared
in anticipation of trial, which were offered into
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evidence through the testimony of a surrogate who did
not participate in or observe the testing procedures.
Derr was thus not able to confront the witnesses who
made testimonial statements against him, and he was
not provided with a prior opportunity to cross-examine
the witnesses. Therefore, the testimony offered by the
surrogate and the admission of the serological reports
and DNA evidence were subject to the protections of
the Confrontation Clause.3

FACTUAL AND PROCEDURAL BACKGROUND

On September 27, 2004, Norman Bruce Derr was
charged with multiple sexual offenses relating to the
rape of Alida Berman on December 9, 1984.4 At the
time of the rape, the victim was transported to
Physicians Memorial Hospital where she was examined

3 The Sixth Amendment provides, in part, that “[i]n all criminal
prosecutions, the accused shall enjoy the right . . . to be confronted
with the witnesses against him[.]” U.S. Const. amend. VI. The
same right is secured by Article 21 of the Maryland Declaration of
Rights, which states that “in all criminal prosecutions, every man
hath a right . . . to be confronted with the witnesses against him. . .
[and] to examine the witnesses for and against him on oath[.]” See
Crawford v. State, 282 Md. 210, 211, 383 A.2d 1097, 1098 (1978).
In Crawford v. Washington, 541 U.S. 36, 53-54, 124 S. Ct. 1354,
1365-66, 158 L. Ed. 2d 177, 194 (2004), the Supreme Court of the
United States held that testimonial statements are subject to the
protections of the Confrontation Clause and cannot be admitted
without live testimony, unless the witness is unavailable and the
defendant had a prior opportunity to cross-examine the witness.

4 Derr was charged with rape in the first degree, sexual assault in
the first degree, assault with intent to commit rape, and two
counts of a third degree sexual offense.
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by a nurse and a physical evidence recovery kit (PERK)
was used to collect biological evidence. Using the
PERK, the nurse collected a genital swab, two vaginal
swabs, and an anal swab. The physical evidence was
taken to the FBI crime lab for serological testing, which
was performed by the lab technician who was a
serological examiner. In 1985, the serological examiner
conducted serological testing, identified sperm and
semen on parts of the swabs, and detailed his findings
in a serological report. Despite the testing and other
investigation, the case remained unsolved and became
inactive.

Seventeen years later, in 2002, a detective reviewed
the case and submitted the PERK to the FBI crime lab
for forensic analysis. Dr. Maribeth Donovan, an FBI
DNA analyst, performed the DNA analysis of the
biological evidence. A DNA profile of the suspect,
consisting of thirteen genetic markers, was generated
from the DNA on the vaginal swabs. This profile was
entered into a national database containing 2.5 million
DNA profiles, referred to as the Combined DNA
Identification System (CODIS). In 2004, a match was
discovered between Derr’s existing profile in CODIS
and the profile generated in 2002 by Dr. Donovan. The
State then obtained a search warrant to seize
additional DNA from Derr, in order to create a new
“reference DNA sample” and to verify that Derr’s
profile in CODIS was accurate. The testing of the new
sample was performed by an unnamed team of
biologists and supervised by Dr. Jennifer Luttman, a
DNA analyst with the FBI, in 2004. Upon
interpretation of the biologists’ results, Dr. Luttman
determined that the reference sample matched Derr’s
profile in CODIS. Dr. Luttman was not, however,
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involved with the 1985 serological testing or the 2002
DNA testing of the PERK that resulted in the DNA
profile of the alleged assailant. Further, Dr. Luttman
did not perform the actual DNA testing in 2004, but
rather merely “supervised” or reviewed her team’s
analysis, with no indication that she observed the
“bench work”5 at the time it was performed by her
team. Based on the match between Derr’s CODIS
profile and the DNA profile obtained from the DNA
analysis of the evidence, Derr was arrested and
charged with the crimes mentioned. 

The defense filed preliminary motions in the Circuit
Court for Charles County challenging the admission of
Dr. Luttman’s proposed testimony. Two hearings were
held in limine to determine whether the State could
introduce the opinion of the serological examiner and
the results of the PERK analysis solely through the use
of “surrogate testimony,” with Dr. Luttman as the
surrogate. The term “surrogate testimony” refers to
expert testimony rendered by a lab supervisor, rather
than by the analyst who performed the tests. Derr
argued that he had a right under the Confrontation
Clause to confront and cross-examine the original
analysts. The Circuit Court ruled that the serological
report was not testimonial and was, therefore,
admissible through Dr. Luttman under the business

5 With regard to the meaning Dr. Luttman attached to the term
“bench work,” she stated in her testimony, “The biologists are the
people who go into the laboratory and actually do what we call the
wet chemistry. They’re the ones who look at the items of evidence
and then examine those items for blood and semen and then do the
DNA testing.  They give me then all of their results and I’m the
one who does all of the interpretation.”
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records exception to the hearsay rule6 and under
Maryland Rule 5-7037 as the basis of Dr. Luttman’s

6 Maryland Rule 5-803 defines hearsay exceptions as those
statements which are “not excluded by the hearsay rule, even
though the declarant is available as a witness.” Md. Rule
5-803(b)(6) encompasses the “business records exception,” which
delineates those statements that are considered 

“[r]ecords of regularly conducted business activity” and are
therefore admissible as an exception to the hearsay rule:
A memorandum, report, record, or data compilation of
acts, events, conditions, opinions, or diagnoses if (A) it was
made at or near the time of the act, event, or condition, or
the rendition of the diagnosis, (B) it was made by a person
with knowledge or from information transmitted by a
person with knowledge, (C) it was made and kept in the
course of a regularly conducted business activity, and (D)
the regular practice of that business was to make and keep
the memorandum, report, record, or data compilation. 

7 Md. Rule 5-703 explains the proper basis of opinion testimony by
experts. The Rule states:

(a) In general. The facts or data in the particular case
upon which an expert bases an opinion or inference may be
those perceived by or made known to the expert at or
before the hearing. If of a type reasonably relied upon by
experts in the particular field in forming opinions or
inferences upon the subject, the facts or data need not be
admissible in evidence.

(b) Disclosure to jury. If determined to be trustworthy,
necessary to illuminate testimony, and unprivileged, facts
or data reasonably relied upon by an expert pursuant to
section (a) may, in the discretion of the court, be disclosed
to the jury even if those facts and data are not admissible
in evidence. Upon request, the court shall instruct the jury
to use those facts and data only for the purpose of
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expert opinion. The court also ruled that, while the
opinion of the DNA analyst from 2002 was testimonial,
the underlying analysis of the DNA was nontestimonial
and was admissible both as a business record and as
the basis of Dr. Luttman’s opinion. At trial, the State
did not request that Mrs. Berman, the alleged victim,
make an in-court identification of Derr or identify him
as the assailant based on photos of Derr taken in 1982
and 1986, which were entered into evidence. The State
also did not call the serological examiner or Dr.
Donovan, the FBI DNA analyst who performed the
2002 DNA testing, to connect Derr to the results of the
investigation in this case.  

Instead, the State relied solely on testimony from
Dr. Luttman, who was accepted by the court as an
expert in the fields of forensic serology and forensic
DNA analysis, and who was permitted to testify
regarding the 1985, 2002, and 2004 testing results.
During her testimony, Dr. Luttman explained the
procedure for identifying sperm and semen, as well as
the procedure for creating a DNA profile. Dr. Luttman
also testified regarding the opinion of the 1985
serologist and the DNA testing procedures and results
of the 2002 test. She testified that it was her opinion,
based on the tests conducted, that Derr’s DNA profile
matched that of the suspect. She supported her opinion
by stating it was based on a “reasonable degree of
scientific certainty.” The jury found Derr guilty of four

evaluating the validity and probative value of the expert’s
opinion or inference.
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counts relating to the sexual assault of Mrs. Berman.8

Derr filed a timely appeal to the Court of Special
Appeals. Appellate argument in the intermediate
appellate court was deferred while the Supreme Court
of the United States considered Melendez-Diaz v.
Massachusetts, 557 U.S. __, 129 S. Ct. 2527, 174 L. Ed.
2d 314 (2009) (Melendez). Subsequently, this Court
granted certiorari on its own motion, prior to the Court
of Special Appeals rendering a decision in the case. 

DISCUSSION 

A.  DNA Evidence

In order to determine the application of
Confrontation Clause principles to a DNA case, a brief
explanation of the tests performed and the procedures
followed is necessary.  In describing the science of DNA
evidence, we have said: 

Deoxyribonucleic acid (‘DNA’) is the organic
material that provides the genetic instructions
for all individual hereditary characteristics. The
importance of DNA for forensic purposes is that
DNA does not vary within an individual and,
with the exception of identical twins, no two
individuals have the same DNA configuration. 

The molecular structure of DNA is commonly
referred to as a ‘double helix,’ which resembles
a spiraling ladder, and which is composed of

8 Derr was found guilty of first degree rape and the lesser included
offense of second degree rape; he was also found guilty of a first
degree sexual offense and the lesser included offense of second
degree sexual offense. He was acquitted of two counts of a third
degree sexual offense.
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twisted double strands of repeated sequences of
‘nucleotides.’ The sides of the ladder are
composed of the ‘nucleotides,’ which are organic
bases that pair with one another to form the
‘rungs’ of the double helix. It is the repeating
sequence of base pairs along the DNA double
helix that comprise ‘genes,’ which determine the
unique physiological traits of human beings. The
specific position that a gene occupies is called its
‘locus.’ An individual’s entire complement of
DNA is known as the ‘genome.’  

The vast majority of the base pair sequences
of human DNA are identical for all people. There
are, however, a few DNA segments or genes,
called ‘polymorphic loci,’ which are highly
variable among individuals. The alternative
forms of these individual polymorphic gene
fragments are called ‘alleles.’ It is these
polymorphisms that have great significance for
forensic DNA analysis because they provide the
basis for DNA identification. 

Young v. State, 388 Md. 99, 106-07, 879 A.2d 44, 48-49
(2005) (internal citations omitted) (quoting Gross v.
State, 371 Md. 334, 339-40 n.1, 809 A.2d 627, 630 n.1
(2002)). The DNA analysis begins when a sample is
transported to a DNA laboratory by law enforcement
personnel. Office of the Inspector General, The FBI
DNA Laboratory: A Review of Protocol and Practice
Vulnerabilities (May 2004), http://www.justice.gov/oig/
special/0405/index.htm [hereinafter FBI Protocol].
Forensic scientists visually examine the evidence for
indications of bodily fluid which may contain DNA
evidence. Id. The scientists then perform tests to
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determine if DNA is present. Id. Typically, a cotton
swab is used to remove dried body fluid, and the DNA
is extracted from the cotton swab. Id. 

The common procedure used in DNA analysis is
called polymerase chain reaction (PCR), which is “an
amplification procedure that reproduces repeatedly a
short segment of DNA, making it possible to analyze
minute or degraded samples.” Young, 388 Md. at 108,
879 A.2d at 49. Further,  

PCR analysis begins with a three-step process to
amplify the DNA sample: (1) denaturization (the
DNA is heated to separate the two strands);
(2) annealing (primers containing nucleotide
sequences that are complementary to the DNA
region being amplified are added to the DNA
sample, which bond to the gene when cooled);
(3) extension (the gene is “copied” repeatedly in
order to produce a larger sample of DNA for
analysis).

    *        *        * 

Once PCR amplification has been completed,
analysis of the DNA profile and match
determination can be conducted through the
utilization of several different genetic markers.
The markers employed by the laboratory in the
instant case are short tandem repeats (“STR”).
STRs are DNA sequences consisting of two to six
base pairs. STRs particularly are useful in
analyzing small DNA samples, because loci
containing STRs are present with great
frequency throughout the chromosomes. The loci
have a large number of alleles and usually are
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susceptible to unique identification. The FBI has
designated thirteen core STR loci and a
sex-typing marker (amelogenin) for
identification in its national database of
convicted felons, the Combined DNA Index
System (“CODIS”). 

DNA profiling typically is used to compare a
suspect’s DNA with a sample of DNA taken from
a crime scene. “DNA profiling” is a catch-all
term for a wide range of methods employed to
study genetic variations, including RFLP and
PCR/STR typing. All types of DNA analysis
involve three basic steps: (1) processing or
typing of the DNA samples (to produce x-ray
films that indicate the lengths of the
polymorphic fragments) ;  (2)  match
determination (comparison of the films to
determine whether any sets of fragments
match); and (3) statistical analysis (to determine
the statistical significance of any match between
the two DNA samples). This three-step process
produces two distinct, but interrelated, types of
information: (1) molecular biological information
(whether a match exists between an unknown
DNA sample and a sample taken from a
suspect); and (2) population genetics information
(if a match exists, the statistical probability that
the unknown sample came from a third party
with the same DNA pattern as the suspect).

DNA evidence cannot be attributed
conclusively to one person unless examiners
analyze the entire DNA molecules of the DNA
evidence and the DNA sample from that person
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respectively. Two unrelated individuals can have
identical DNA fragments that are examined in
a particular type of DNA analysis – i.e., identical
DNA patterns at the targeted loci. The
underlying theory of the forensic use of DNA
testing is that as the number and variability of
the polymorphisms analyzed increases, the odds
of two people coincidentally sharing the same
DNA profile becomes vanishingly small.

Therefore, when a DNA “match” has been
declared, a conclusive identification of a crime
suspect as the source of the unknown DNA
sample is not being made. Rather, the suspect
simply has been “included” as a possible source
of the DNA material, because the suspect’s DNA
sample has matched the crime scene DNA
sample at a certain number of critical alleles.

Young, 388 Md. at 108-11, 879 A.2d at 49-51.  

It is important to explain what a DNA profile is
composed of, and how it is created.  As referenced
above, the DNA is heated to separate the nucleotides.
The chemical in which the DNA is heated contains
markers that identify “the starting and ending points
of the DNA fragment that is duplicated.” FBI Protocol.
After the DNA fragments are copied, the fragments are
sorted according to length in a process called
electrophoresis. Id. Special software measures the
length of the varying DNA fragments. Id. This process
produces “an electropherogram, or graph that displays
a series of different-colored peaks of different heights.”
Roberts v. United States, 916 A.2d 922, 927 (D.C. 2007).
The electropherogram reveals the primers used during
amplification which contain fluorescent markers. “The
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machine and the software then represent the lengths of
the various fragments as peaks on a graph . . . .” FBI
Protocol. Specifically:  

[S]oftware has two components, GeneScan® and
Genotyper®. Data viewed in GeneScan®, as
appears above, is the raw, unanalyzed, collection
data that reflects everything the laser detects,
including interference that is common in
electrophoresis instruments (Genescan® data).
Genotyper® allows forensic scientists to take
GeneScan® data and display it in a format that
conceals background noise and peripheral
information, and to focus their review on the
results of the control and evidence samples. 

FBI Protocol. A DNA analyst, or examiner, interprets
the data displayed on the electropherogram, which
reveals the alleles seen at all the examined loci.
Roberts, 916 A.2d at 927. The DNA examiner then
works with the Genotyper graph and documents the
allele values at each chromosomal location or loci,
forming the DNA profile. FBI Protocol. This DNA
profile is then compared to profiles from known
individuals or inputted into CODIS to find a match
within the database, which contains DNA profiles
obtained from known sources. See Roberts, 916 A.2d at
927. With this information in mind, we turn to the
legal implications and requirements of DNA evidence.

B.  Applicable Law and Legal Precedent

The Sixth Amendment provides, in part, that “[i]n
all criminal prosecutions, the accused shall enjoy the
right . . . to be confronted with the witnesses against
him[.]” U.S. Const. amend. VI. The same right is
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secured by Article 21 of the Maryland Declaration of
Rights, which states that “in all criminal prosecutions,
every man hath a right . . . to be confronted with the
witnesses against him . . . [and] to examine the
witnesses for and against him on oath[.]” See Crawford
v. State, 282 Md. 210, 211, 383 A.2d 1097, 1098 (1978).
As we have stated, “[t]here are few subjects, perhaps,
upon which this Court and other courts have been more
nearly unanimous than in their expressions of belief
that the right of confrontation and cross-examination
is an essential and fundamental requirement for the
kind of fair trial which is this country’s constitutional
goal.” State v. Breeden, 333 Md. 212, 219, 634 A.2d 464,
467 (1993) (quoting Barber v. Page, 390 U.S. 719, 721,
88 S. Ct. 1318, 1320, 20 L. Ed. 2d 255, 258 (1968)).
Further, “[t]wo significant purposes lie at the core of
the right of confrontation. One is to provide the
defendant with an adequate opportunity for
cross-examination. The other purpose is to give the
judge and jury opportunities to observe the testifying
witness’s demeanor.” Breeden v. State, 95 Md. App.
481, 495-96, 622 A.2d 160, 167 (1993) (internal
citations omitted), aff’d, State v. Breeden, 333 Md. 212,
634 A.2d 464 (1993); see Crawford, 282 Md. at 214, 383
A.2d at 1099 (asserting that the primary purpose of
requiring confrontation is to prevent depositions and
other non-live testimony from being used against an
accused in lieu of a personal examination and
cross-examination of the witness). 

In Crawford v. Washington, 541 U.S. 36, 124 S. Ct.
1354, 158 L. Ed. 2d 177 (2004), the Supreme Court of
the United States set forth a framework for evaluating
violations of the Confrontation Clause of the Sixth
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Amendment.9 Crawford, 541 U.S. at 50-56, 124 S. Ct.
at 1363-67, 158 L. Ed. 2d at 192-96. The Court stated
that the Confrontation Clause “applies to ‘witnesses’
against the accused – in other words, those who ‘bear
testimony.’”  Crawford, 541 U.S. at 51, 124 S. Ct. at
1364, 158 L. Ed. 2d at 192. Quoting the American
Dictionary of the English Language from 1828, the
Court defined testimony as “‘[a] solemn declaration or
affirmation made for the purpose of establishing or
proving some fact.’” Id. The Court went on to state that
the purpose of the Confrontation Clause was to protect
against out-of-court statements, specifically formal
statements to government officers, being admitted
without an opportunity to confront the declarant.
Crawford, 541 U.S. at 51, 124 S. Ct. at 1364, 158 L. Ed.
2d at 193. Crawford concluded that testimonial
statements are subject to the protections of the

9 As the Court in Crawford discussed:  

[N]ot all hearsay implicates the Sixth Amendment’s core
concerns. An off-hand, overheard remark might be
unreliable evidence and thus a good candidate for
exclusion under hearsay rules, but it bears little
resemblance to the civil-law abuses the Confrontation
Clause targeted. On the other hand, ex parte examinations
might sometimes be admissible under modern hearsay
rules, but the Framers certainly would not have condoned
them. 

Crawford, 541 U.S. at 51, 124 St. Ct. at 1364, 158 L. Ed. 2d at 193.
Thus, hearsay and the Confrontation Clause present two separate
evidentiary hurdles which must both be satisfied before a piece of
evidence may be properly admissible at trial. Because our analysis
of the Confrontation Clause issue is dispositive, as it pertains to
each of the three pieces of evidence discussed, we do not address
the hearsay component.
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Confrontation Clause and cannot be admitted without
live testimony, unless the witness is unavailable and
the defendant had a prior opportunity to cross-examine
the witness. Crawford, 541 U.S. at 53-54, 124 S. Ct. at
1365-66, 158 L. Ed. 2d at 194. 

In defining the term “testimonial statement,” the
Court in Crawford stated: 

Various formulations of this core class of
“testimonial” statements exist: ex parte in-court
testimony or its functional equivalent – that is,
material such as affidavits, custodial
examinations, prior testimony that the
defendant was unable to cross-examine, or
similar pretrial statements that declarants
would reasonably expect to be used
prosecutorially; extrajudicial statements . . .
contained in formalized testimonial materials,
such as affidavits, depositions, prior testimony,
or confessions; statements that were made under
circumstances which would lead an objective
witness reasonably to believe that the statement
would be available for use at a later trial. These
formulations all share a common nucleus and
then define the Clause’s coverage at various
levels of abstraction around it. (Emphasis
added.) (Internal citations and quotations
omitted.)  

Crawford, 541 U.S. at 51-52, 124 S. Ct. at 1364, 158
L. Ed. 2d at 193. Hence, in Crawford, the Court
referred to the purpose of the use of material in a later
trial in two contexts. First, “pretrial statements that
declarants would reasonably expect to be used
prosecutorially,” and second, “statements that were
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made under circumstances which would lead an
objective witness reasonably to believe that the
statement would be available for use at a later trial.”
Id.(internal citations and quotations omitted). The
Court subsequently held in Davis v. Washington, 547
U.S. 813, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006),
that if “the primary purpose of the interrogation is to
establish or prove past events potentially relevant to
later criminal prosecution,” then the statement is
testimonial. Davis, 547 U.S. at 822, 126 S. Ct. at 2274,
165 L. Ed. 2d at 237. In contrast, statements “are
nontestimonial when made in the course of police
interrogation under circumstances objectively
indicating that the primary purpose of the
interrogation is to enable police assistance to meet an
ongoing emergency.” Davis, 547 U.S. at 822, 126 S. Ct.
at 2273, 165 L. Ed. 2d at 237. Likewise, in Michigan v.
Bryant, 562 U.S. __, 131 S. Ct. 1143, 1155, 179 L. Ed.
2d 93, 107 (2011), the Court held that “[w]hen, as in
Davis, the primary purpose of an interrogation is to
respond to an ‘ongoing emergency,’ its purpose is not to
create a record for trial and thus is not within the scope
of the Clause.” The Court further stated that “[t]he
existence of an ongoing emergency is relevant to
determining the primary purpose of the interrogation
because an emergency focuses the participants on
something other than ‘prov[ing] past events potentially
relevant to later criminal prosecution.’ Davis, 547U.S.,
at 822, 126S. Ct. [at 2274,] 165 L. Ed. 2d [at 237].”
Bryant, 562 U.S. at __, 131 S. Ct. at 1157, 179 L. Ed. 2d
at 109. These cases combined reveal the Court’s
emphasis on the purpose for which a statement was
made in determining its testimonial nature. 
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Subsequently, in Melendez, the trial court”admitted
into evidence affidavits reporting the results of forensic
analysis which showed that material seized by the
police and connected to the defendant was cocaine.”
Melendez, 557 U.S. __, 129 S. Ct. 2527, 2530, 174 L. Ed.
2d 314, 319 (2009). At trial, the prosecution placed into
evidence the three certificates of analysis, which were
certified by the analysts who performed the drug
testing, but without the testimony of the analysts or
any other witness qualified to testify about the
methods used or the results obtained. Melendez, 557
U.S. at __, 129 S. Ct. at 2531, 174 L. Ed. 2d at 320. In
Melendez, the United States Supreme Court held that
the certificates of drug analysis were testimonial
because “there is little doubt that the documents at
issue in this case fall within the ‘core class of
testimonial statements’” as defined by Crawford.
Melendez, 557 U.S. at __, 129 S. Ct. at 2532, 174 L. Ed.
2d at 321. The Court explained that the certificates
were “functionally identical to live, in-court testimony,
doing ‘precisely what a witness does on direct
examination,’” opining that had an analyst been called,
he or she would have been expected to testify as to the
identity and weight of the substance, which was the
precise evidence presented by the certificates. Id.
(quoting Davis, 547 U.S. at 830, 126 S. Ct. at 2278, 165
L. Ed. 2d at 242). The Court continued that the
certificates were “quite plainly affidavits” because they
were “incontrovertibly a ‘solemn declaration or
affirmation made for the purpose of establishing or
proving some fact.’” Id. (quoting Crawford, 541 U.S. at
51, 124 S. Ct. at 1364, 158 L. Ed. 2d at 192). The Court
further stated:  
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[N]ot only were the affidavits “made under
circumstances which would lead an objective
witness reasonably to believe that the statement
would be available for use at a later trial,”
Crawford, 541 U.S. at 52, 124 S. Ct. [at 1364],
158 L. Ed. 2d [at 193], but under Massachusetts
law the sole purpose of the affidavits was to
provide “prima facie evidence of the composition,
quality, and the net weight” of the analyzed
substance[.] (Emphasis in original.) 

Id. (quoting Mass. Gen. Laws ch. 111, § 13). Thus,
“[t]he analysts who swore the affidavits provided
testimony against Melendez-Diaz, and they are
therefore subject to confrontation[.]” Melendez, 557
U.S. at __, 129 S. Ct. at 2537 n.6, 174 L. Ed. 2dat 327
n.6.  Further, in Melendez, the Court noted that “[l]ike
expert witnesses generally, an analyst’s lack of proper
training or deficiency in judgment may be disclosed in
cross-examination.”  Melendez, 557 U.S. at __, 129 S.
Ct. at 2537, 174 L. Ed. 2d at 327. 

In Melendez, the Court made two important
conclusions relevant to our analysis here: “the analysts’
affidavits were testimonial statements, and the
analysts were ‘witnesses’ for purposes of the Sixth
Amendment.” Melendez, 557 U.S. at __, 129 S. Ct. at
2532, 174 L. Ed. 2d at 322. The Court therefore held
that the certificates were inadmissible absent the
analysts’ testimony or a showing that they were
unavailable and that the defendant had a prior
opportunity to cross-examine. Id. The holding in
Melendez left unanswered the question of how to apply
the principle to cases involving surrogate testimony,
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where a supervisor for a lab testifies, but the actual
person who created the data or report does not.  

Recently, in Bullcoming v. New Mexico, __ U.S. __,
131 S. Ct. 2705, 180 L. Ed. 2d 610(2011), the United
States Supreme Court held that “[a]n analyst’s
certification prepared in connection with a criminal
investigation or prosecution” is testimonial and
therefore the accused has the right to be confronted
with the analyst who performed the testing.
Bullcoming, __ U.S. at __, 131 S. Ct. at 2713-14, 180 L.
Ed. 2d at 620. The Court also stated that Melendez
“refused to create a ‘forensic evidence’ exception to [the
rule in Crawford that testimonial statements are not
admissible unless the declarant is unavailable and the
defendant has a prior opportunity to cross-examine].”
Bullcoming, __ U.S. at __, 131 S. Ct. at 2713, 180 L. Ed.
2d at 620. In Bullcoming, the evidence against the
petitioner included a forensic laboratory report
certifying Bullcoming’s blood-alcohol concentration.
Bullcoming, __ U.S. at __, 131 S. Ct. at 2709, 180 L. Ed.
2d at 617. At trial, the State did not call as a witness
the analyst who performed the test and signed the
certification; rather, over defense objection, the State
called to testify “another analyst who was familiar with
the laboratory’s testing procedures, but had neither
participated in nor observed the test” to introduce into
evidence the test results. Bullcoming, __ U.S. at __, 131
S. Ct. at 2709, 180 L. Ed. 2d at 618. 

In New Mexico v. Bullcoming, 226 P.3d 1, 8-9 (N.M.
2010), the New Mexico Supreme Court held that
although the laboratory report introduced at
Bullcoming’s trial was testimonial under Melendez, the
report was validly admitted because the analyst was a
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“mere scrivener,” and therefore the surrogate
testimony was sufficient to satisfy Bullcoming’s
confrontation right. The United States Supreme Court
granted certiorari to answer the question: 

Does the Confrontation Clause permit the
prosecution to introduce a forensic laboratory
report containing a testimonial certification,
made in order to prove a fact at a criminal trial,
through the in-court testimony of an analyst
who did not sign the certification or personally
perform or observe the performance of the test
reported in the certification. (Emphasis added.) 

Bullcoming, __ U.S. at __, 131 S. Ct. at 2713, 180 L. Ed.
2d at 619. In answering the question, the Court held: 

As a rule, if an out-of-court statement is
testimonial in nature, it may not be introduced
against the accused at trial unless the witness
who made the statement is unavailable and the
accused has had a prior opportunity to confront
that witness. 

Id. 

Accordingly, the United States Supreme Court
reversed the holding of the New Mexico Supreme
Court. The Court first addressed the issue of surrogate
testimony, and New Mexico’s holding that the analyst
merely transcribed the results generated by the
machine without interpretation or independent
judgment. Bullcoming, __ U.S. at __, 131 S. Ct. at 2714,
180 L. Ed. 2d at 619-20. The Court stated that the
certification “reported more than a machine-generated
number,” and went on to list all of the representations
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made in the report “relating to past events and human
actions not revealed in raw, machine-produced data[.]”
Bullcoming, __ U.S. at __, 131 S. Ct. at 2714, 180 L. Ed.
2d at 621. The Court held that such representations
are “meet for cross-examination” and continued that
even if the certification was just a machine-generated
number, “the comparative reliability of an analyst’s
testimonial report drawn from machine-produced data
does not overcome the Sixth Amendment bar.”
Bullcoming, __ U.S. at __, 131 S. Ct. at 2714-15, 180 L.
Ed. 2d at 621.

The Court, explaining why surrogate testimony does
not satisfy the Confrontation Clause, noted that the
testimony “of the kind [the expert] was equipped to
give could not convey what [the analyst] knew or
observed about the events his certification concerned,
i.e., the particular test and testing process he
employed.” Bullcoming, __ U.S. at __, 131 S. Ct. at
2715, 180 L. Ed. 2d at 622. The Court concluded that
“the analysts who write reports that the prosecution
introduces must be made available for confrontation
even if they possess ‘the scientific acumen of Mme.
Curie and the veracity of Mother Teresa.’” Bullcoming,
__ U.S. at __, 131 S. Ct. at 2715, 180 L. Ed. 2d at 621
(quoting Melendez, 557 U.S. at __, 129 S. Ct. at 2537
n.6, 174 L. Ed. 2d. at 327 n.6). Accordingly, the Court
held that “the [Confrontation] Clause does not tolerate
dispensing with confrontation simply because the
[trial] court believes that questioning one witness
about another’s testimonial statements provides a fair
enough opportunity for cross-examination,”
highlighting the premise that “‘the purpose of the
rights set forth in [the Sixth] Amendment is to ensure
a fair trial; but it does not follow that the rights can be
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disregarded so long as the trial is, on the whole, fair.’”
Bullcoming, __ U.S. at __, 131 S. Ct. at 2716, 180 L. Ed.
2d at 622 (quoting United States v. Gonzalez-Lopez, 548
U.S. 140, 145, 126 S. Ct. 2557, 2562, 165 L. Ed. 2d 409,
417 (2006)). The Supreme Court concluded that “no
substitute procedure can cure the violation” and
therefore the surrogate testimony at issue in the case
violated the Confrontation Clause. Id. 

Bullcoming clarified the Confrontation Clause
analysis regarding forensic testing that began in
Melendez. In Melendez, the Court held that drug
analysis certificates were testimonial because the
contents of the certificates were “functionally identical
to live, in-court testimony, doing ‘precisely what a
witness does on direct examination,’” and the
statements were “made under circumstances which
would lead an objective witness reasonably to believe
that the statement would be available for use at a later
trial.” Melendez, 557 U.S. at __, 129 S. Ct. at 2532, 174
L. Ed. 2d at 321 (citations omitted). The Court in
Melendez thus held that the certificates were
inadmissible absent the analysts’ testimony or a
showing that they were unavailable. Melendez, 557
U.S. at __, 129 S. Ct. at 2532, 174 L. Ed. 2d at 322.
Following Melendez, in Bullcoming the Supreme Court
further explained the definition of testimonial as
including those statements “made for the purpose of
proving a particular fact.” Bullcoming, __ U.S. at __,
131 S. Ct. at 2710, 180 L. Ed. 2d at 616. In explaining
Melendez, the Court in Bullcoming stated that the
report in Melendez “had been created specifically to
serve as evidence in a criminal proceeding” and
therefore could not be introduced without “offering a
live witness competent to testify to the truth of the
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statements made in the report.” Bullcoming, __ U.S. at
__, 131 S. Ct. at 2709, 180 L. Ed. 2d at 615. The Court
also stated that such reports are testimonial because
they are “created solely for an ‘evidentiary purpose,’”
i.e., “in aid of a police investigation[.]” Bullcoming, __
U.S. at __, 131 S. Ct. at 2717, 180 L. Ed. 2d at 623. 

Although the Supreme Court has not yet answered
the specific question of who must testify in cases
involving scientific analysis, it has provided guidance
as to which people involved with a case are witnesses
whose statements will be considered testimony against
the accused. The Commonwealth of Massachusetts and
the dissent in Melendez argued vigorously that there
are certain types of witnesses who are exempt from the
requirements of the Confrontation Clause. The
majority, however, rejected each of the justifications in
turn. See Melendez, 557 U.S. at __, 129 S. Ct. at
2533-40, 174 L. Ed. 2d at 323-30. First, the Court
rejected the argument that the analysts are not
“accusatory” witnesses and are thereby not the type of
witnesses covered by the Confrontation Clause.
Melendez, 557 U.S. at __, 129 S. Ct. at 2533-34, 174 L.
Ed. 2d at 323. Massachusetts based this argument on
the notion that an analyst is not accusatory because his
or her testimony is only inculpatory when considered in
conjunction with other evidence. The Court dispelled
this theory, stating that “there is not a third category
of witnesses [i.e., non-accusatory], helpful to the
prosecution, but somehow immune from confrontation.”
Melendez, 557 U.S. at __, 129 S. Ct. at 2534, 174 L. Ed.
2d at 323. The Court read the Clause to literally mean
that the defendant has the right to be confronted with
the witnesses against him or her, and stated that the
Clause only “contemplates two classes of witnesses –
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those against the defendant and those in his favor. The
prosecution must produce the former[.]” Id. 

The Court also rejected a claim that the
Confrontation Clause applies only to “conventional”
witnesses. Melendez, 557 U.S. at __, 129 S. Ct. at 2535,
174 L. Ed. 2d at 324-25. The dissent in Melendez
advanced three reasons why analysts were not
conventional witnesses: analysts report near
contemporaneous observations (as opposed to relating
events observed in the past), analysts do not have
personal knowledge of the crime, and analysts’
statements are not the product of interrogation. Id. The
Court rejected each argument in turn, stating that
none of these contentions had adequate support in case
law, and emphasizing that the determining factor is
that the analysts were witnesses against the defendant
and were responding to a police inquiry, not whether
they were “conventional.” Id.  

Most importantly, the Court rejected the contention
that analysts were somehow neutral witnesses based
on the scientific nature of their statements. Melendez,
557 U.S. at __, 129 S. Ct. at 2536-38, 174 L. Ed. 2d at
325-328. The Court held that the supposed reliability
of scientific evidence is not sufficient grounds to admit
such statements absent live testimony. Melendez, 557
U.S. at __, 129 S. Ct. at 2536-37, 174 L. Ed. 2d at
326-27. Rather, “there are other ways – and in some
cases better ways – to challenge or verify the results of
a forensic test. But the Constitution guarantees one
way: confrontation. We do not have license to suspend
the Confrontation Clause when a preferable trial
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strategy is available.”10 Melendez, 557 U.S. at __, 129 S.
Ct. at 2536, 174 L. Ed. 2d at 326. The Court also
stated, “Confrontation is designed to weed out not only
the fraudulent analyst, but the incompetent one as
well.” Melendez, 557 U.S. at __, 129 S. Ct. at 2537, 174
L. Ed. 2d at 326. The Court then detailed the
deficiencies of forensic evidence, highlighting the need
to question the person who actually performed the test.
In rejecting the idea of separate classes of witnesses,
the Supreme Court emphasized the importance of
confronting the person actually responsible for the
testimonial statements. Melendez, 557 U.S. at __, 129
S. Ct. at 2537-38, 174 L. Ed. 2d at 326-27. See United
States v. Moore, No. 05-3050, 2011 U.S. App. LEXIS
15666, at *97, *103-06 (D.C. Cir. July 29, 2011)
(applying Bullcoming to support the court’s holding
that the testimony at trial of a medical examiner and
a forensic chemist regarding autopsy reports and drug
analyses, respectively, was testimonial evidence that
implicated the Confrontation Clause because the
witnesses neither performed nor observed the
underlying tests about which the reports concerned,
and those reports were admitted into evidence). 

Prior to Bullcoming and Melendez, this Court
endorsed a purpose-driven test when we held that the

10 The Court noted in a footnote that there are not always better
ways to challenge the results. In making this observation, the
Court referred to autopsies and breathalyzer tests that cannot be
repeated, as well as tests performed on specimens that have been
lost or degraded. Melendez, 557 U.S. at __, 129 S. Ct. at 2536 n.5,
174 L. Ed. 2d at 326 n.5. This footnote seems to imply that the
Confrontation right is even more important in these types of cases
because it is the only method to verify the results.
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proper test for determining if a statement is
testimonial focuses on whether the statement was
“made under circumstances that would lead an
objective declarant reasonably to believe that the
statement would be available for use at a later trial.”
State v. Snowden, 385 Md. 64, 83, 867 A.2d 314, 325
(2005). We evaluated a Confrontation Clause challenge
in Rollins v. State, 392 Md. 455, 496, 897 A.2d 821,
845-46 (2006), and held that the autopsy reports at
issue were business records and were not testimonial
based on relevant statutory requirements. We stated
that the Supreme Court “indicated in Crawford that
the hearsay exceptions, such as the business records
exception, can exempt evidence from scrutiny under
the Confrontation Clause.” Rollins, 392 Md. at 479, 897
A.2d at 835. Subsequent to our opinion in Rollins,
however, the Supreme Court’s holding in Melendez
undercut this line of reasoning, as it specifically stated
that the business records exception would not permit
an otherwise inadmissible testimonial statement to be
admitted. Melendez, 557 U.S. at __, 129 S. Ct. at
2539-40, 174 L. Ed. 2d at 329-30. The Supreme Court
pointed out that although documents kept in the
regular course of business are ordinarily admitted into
evidence under the hearsay exception, this will not be
the case “if the regularly conducted business activity is
the production of evidence for use at trial.” Melendez,
557 U.S. at __, 129 S. Ct. at 2538, 174 L. Ed. 2d at 328.
The Court further related this distinction to police
reports, stating that “[t]he analysts’ certificates – like
police reports generated by law enforcement officials –
do not qualify as business or public records[.]” Id.
Therefore, the testimonial nature of a statement must
be determined under the guidelines set forth in
Crawford, Melendez, and Bullcoming, and whether the
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statement falls under a hearsay exception is irrelevant.
For example, in Rollins, we held that the autopsy
reports qualified under the business records exception
to the hearsay rule because the records were kept
“during the regularly conducted business activity of the
Office of the Chief Medical Examiner,” as sanctioned by
statute.11 Rollins, 392 Md. at 482-83, 897 A.2d at 837.
We also stated that, although an autopsy report “might
eventually be used in a criminal trial, [the report] was
not created for that express purpose, and was
statutorily required to be determined by the medical
examiner . . . .” Rollins, 392 Md. at 484, 897 A.2d at
838.  

Under Melendez and Bullcoming, however, it is now
clear that the “express purpose” of the statement need
not be for later use at trial, but instead, any statement
that was “‘made under circumstances which would lead
an objective witness reasonably to believe that the
statement would be available for use at a later trial’” is
considered to be testimonial. Melendez, 557 U.S. at __,
129 S. Ct. at 2532, 174 L. Ed. 2d at 321 (quoting
Crawford, 541 U.S. at 52, 124 S. Ct. at 1364, 158 L. Ed.

11 See Md. Code (1982, 2009 Repl. Vol.), § 5-311(a) of the
Health-General Article: 

(a) Content. – (1) The Office of the Chief Medical Examiner
shall keep complete records on each medical examiner’s
case.

*     *     *

(b) Report of medical examiner and autopsy. – (2) The
original report of the medical examiner who investigates
a medical examiner’s case and the findings and conclusions
of any autopsy shall be attached to the record of the
medical examiner’s case. 
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2d at 193). The statute under which autopsy reports
are completed, Md. Code (1982, 2009 Repl. Vol.),
§ 5-311 of the Health-General Article, clearly
contemplates that the declarant in an autopsy report,
the medical examiner or assistant, would reasonably
expect the report to be used prosecutorially in the case
of any non-accidental or assisted death. Subsection (c)
of the statute itself requires the medical examiner to
deliver a copy of the report to the State’s Attorney
when the “medical examiner considers further
investigation advisable.” Consequently, to the extent
Rollins was undermined by Melendez with regard to
the business records exception, Rollins is no longer
good law.  

C.  Confrontation Clause Analysis as Applied to
DNA Evidence

When reviewing a case under the Confrontation
Clause, the following principle must be followed: a
testimonial statement may not be introduced into
evidence, through admission or testimony, without the
in-court testimony of the declarant. A court must first
identify what statements are being offered as evidence
in a criminal trial. Then, a court must determine
whether the statements are testimonial in nature.
Unless the declarant is unavailable and the defendant
had a prior opportunity for cross-examination, when
“an out-of-court statement is testimonial in nature, it
may not be introduced against the accused at trial,”
and its admission invokes the Confrontation Clause.
Bullcoming, __ U.S. at __, 131 S. Ct. at 2713, 180 L. Ed.
2d at 619. This is because “the prosecution may not
introduce such [evidence] without offering a live
witness competent to testify to the truth of the
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statements made in the report.” Bullcoming, __ U.S. at
__, 131 S. Ct. at 2709, 180 L. Ed. 2d at 615. In the case
of DNA testing, the DNA profile is a statement of the
analyst that essentially says: “This is the DNA profile
for this person.” If the DNA profile is inputted into
CODIS and a match is obtained, then that match is
derived from the statement of the analyst. In light of
Bullcoming and Melendez, it is inescapable that the
testing procedures and method employed, the DNA
profile created, and the conclusion that there is a
match are testimonial in nature, and therefore the
analyst who performed the DNA testing or the
supervisor who observed the analyst perform the DNA
testing must testify in order to satisfy the
Confrontation Clause, unless the witness is unavailable
and the defense had a prior opportunity to
cross-examine the witness. See Bullcoming, __ U.S. at
__, 131 S. Ct. at 2713-17, 180 L. Ed. 2d at 619-24. 

We reach this conclusion for several reasons. First,
the DNA profile and report are made for the primary
purpose of establishing facts relevant to a later
prosecution, and an objective analyst would understand
that the statements will be used in a later trial. Stated
differently, the analyst who generated the report must
have known that the purpose of the testing was
ultimately to establish the perpetrator’s identity
through DNA evidence. Second, the testing results, and
the resulting DNA profile, can be considered an
affidavit because they are the functional equivalent of
in-court testimony, offered to establish prima facie
evidence of guilt, which constitutes formalized
testimonial material. Third, the statements produced
by DNA testing are testimony under Crawford because
the statements are solemn declarations made to prove
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a fact, namely the identification of the sample and
possible match. Finally, the analyst who performs the
DNA analysis is a witness for the purpose of the
Confrontation Clause because the DNA profile created
is a representation “relating to past events and human
actions not revealed in raw, machine-produced data[.]”
Bullcoming, __ U.S. at __, 131 S. Ct. at 2714, 180 L. Ed.
2d at 621. Therefore, the DNA profiles created by lab
analysts, the reports they produce, and the conclusions
or opinions they form contain testimonial statements
that are subject to the requirements of the
Confrontation Clause.12 

12 We are not alone in our determination that DNA reports are
testimonial and subject to the Confrontation Clause. For example,
in People v. Payne, 774 N.W.2d 714, 726 (Mich. Ct. App. 2009), the
court held: 

[I]t is clear to us that the nontestifying analyst who
generated the reports in the present case must have
known that the purpose was to ultimately establish the
perpetrator’s identity through DNA evidence. Although the
witnesses who actually testified concerning the laboratory
reports at issue here had basic knowledge concerning DNA
testing and the methods used to prepare the reports in
general, they had not personally conducted the testing,
had not personally examined the evidence collected from
the victims, and had not personally reached any of the
scientific conclusions contained in the reports.  

Similarly, in Roberts v. United States, 916 A.2d 922, 937-39 (D.C.
2007), the court held that the Confrontation Clause is violated
when a DNA expert testifies based on DNA test results that were
performed by a nontestifying DNA analyst.  

Further, the Supreme Court of the United States has vacated
and remanded two State court opinions that allowed the surrogate
testimony of an expert who did not perform the actual testing. In
State v. Crager, 879 N.E.2d 745, 746-48 (Ohio 2007), the Ohio
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Supreme Court upheld a ruling of the trial court that allowed
testimony regarding the results of a DNA test by an expert who
had engaged in a “technical review” of the work of the analyst who
had actually performed the blood test and generated the DNA
profile. The trial court admitted the reports under the business
records exception to the hearsay rule, a rationale that was
expressly discredited in Melendez. Compare Crager, 879 N.E.2d at
751, with Melendez, 557 U.S. at __, 129 S. Ct. at 2539-40, 174 L.
Ed. 2d at 329. Crager was vacated and remanded by the Supreme
Court without a written opinion. Crager v. Ohio, 129 S. Ct. 2856,
174 L. Ed. 2d 598 (2009). Similarly, in People v. Barba, No.
B185940, 2007 Cal. App. Unpub. LEXIS 9390, at *3, *20-21 (Cal.
Ct. App. Nov. 21, 2007), the lab director for a DNA lab testified as
to the procedures and results of testing performed by another
analyst, and the California Court of Appeal for the Second District
upheld the admission of the evidence against a Confrontation
Clause challenge. The defendant appealed the decision of the
California Court of Appeal for the Second District to the Supreme
Court of California, but the petition for review was denied. People
v. Barba, No. S159091, 2008 Cal. LEXIS 2502 (Cal. Feb. 27, 2008).
The defendant then petitioned for writ of certiorari to the Supreme
Court of the United States; the petition was granted, and the
judgment was vacated and the case remanded to the California
Court of Appeal for the Second District in light of Melendez. Barba
v. California, 129 S. Ct. 2857, 174 L. Ed. 2d 599 (2009). On remand
to the California Court of Appeal for the Second District, the court
found that Melendez was distinguishable from the facts in Barba,
and thus the court held, once again, that the Confrontation Clause
had not been violated. People v. Barba, No. B185940, 2011 Cal.
App. Unpub. LEXIS 1279, at *33 (Cal. Ct. App. Feb. 19, 2010). The
defendant again appealed to the Supreme Court of California,
which denied the petition for review without prejudice. People v.
Barba, No. S181388, 2010 Cal. LEXIS 4428 (Cal. May12, 2010).
The defendant then petitioned for writ of certiorari to the United
States Supreme Court, which granted the petition, vacated the
judgment, and remanded the case to the California Court of Appeal
for the Second Circuit in light of Bullcoming. Barba v. California,
131 S. Ct. 3088 (2011). In State v. Dilboy, 999 A.2d 1092, 1104
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In reaching this holding, we find support in the
jurisprudence of the District of Columbia Court of
Appeals, which has determined repeatedly that DNA
evidence is comprised of the conclusions, and therefore
the testimonial statements, of the analysts who
performed the testing, and is thus subject to the
Confrontation Clause. Gardner v. United States, 999
A.2d 55, 58-59 (D.C. 2010); Veney v. United States, 936
A.2d 811, 831 (D.C. 2007); Roberts v. United States, 916
A.2d 922, 938 (D.C. 2007). In each of these cases, an
expert testified as to his or her own “conclusions” based
on DNA testing results, despite the fact that the expert
took no part in the actual testing. Roberts is
particularly instructive because, similar to the case at
bar, the defendant in Roberts argued that the expert
relied on the conclusions of others in forming his
opinion, while the government countered that the
expert performed an independent analysis based on the
raw data produced by the analysts, and that the
admission of the evidence was valid under Federal Rule
of Evidence 703.  Roberts, 916 A.2d at 937-38. The facts
in Roberts were as follows: 

Dr. Baechtel was not the original examiner; that
job had been performed by Dr. Maribeth
Donovan, who no longer worked for the FBI and
was not called as a witness by either side. As Dr.
Baechtel acknowledged, he had not done the

(N.H. 2010), the Supreme Court of New Hampshire held that the
Confrontation Clause was not violated when an expert reviewed
the test results of other analysts and testified as to the findings of
those tests. The United States Supreme Court subsequently
vacated and remanded for further consideration in light of
Bullcoming. Dilboy v. New Hampshire, 131 S. Ct. 3089 (2011). 
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original “hands-on work” in the case and in a
sense was “testifying in the place of Dr.
Donovan.” At the same time, Dr. Baechtel
testified that the opinions he was testifying to
were his own. He explained that all FBI DNA
reports are subjected to two levels of review
before being issued. In the first or more
intensive review, the original examiner’s report
is given to a second examiner who “sit[s] down
with that information and go[es] through it as if
it was his or her own case.” That was Dr.
Baechtel’s role here. He took “the case . . . as
having been given to [him]” without regard to
“what the actual examiner [had] decided.” He
went “through it as if it’s my case . . . and [came]
to [his own] conclusions and . . . interpretation,”
only then comparing them to the first examiner’s
interpretation. After this “technical” or “peer
review” was complete, he transmitted the report,
which he signed only because he agreed with its
conclusions, to the unit chief for a final
“administrative review.” 

Id. Despite the government’s contention that Dr.
Baechtel formed his own independent conclusion, the
court held that “[o]ur review of the record confirms
that, at least in part, Dr. Baechtel’s opinion that
appellant could not be excluded as a contributor to the
DNA evidence rested on the conclusions reached by the
team that did the actual laboratory analysis and set
forth those conclusions in the report he reviewed.”
Roberts, 916 A.2d at 938. Further, the court explained
that there is “no room for dispute that the conclusions
of FBI laboratory scientists . . . [that were] admitted as
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substantive evidence at trial are ‘testimonial’ under
Crawford . . . .” Id. 

This holding was affirmed in Gardner, in which the
District of Columbia Court of Appeals stated, “In light
of the fact that the conclusions of FBI laboratory
scientists have been indisputably held to be
‘testimonial,’ the Roberts court concluded that the
appellant’s Sixth Amendment Confrontation rights
could have been satisfied only by cross-examination of
those scientists who actually conducted the testing.”
Gardner, 999 A.2d at 61. The court also emphasized
that, just as in Roberts and Veney, the “experts [in
Gardner] quoted and directly referred to the
conclusions of the lab analysts” and further that the
experts “repeatedly read from and directly referenced
the testing results and conclusions of the analysts who
conducted [the] test.” Gardner, 999 A.2d at 61, 61 n.12.
Importantly, in addressing whether Fed. R. Evid. 70313

13 Fed. R. Evid. 703 states: 

The facts or data in the particular case upon which an
expert bases an opinion or inference may be those
perceived by or made known to the expert at or before the
hearing. If of a type reasonably relied upon by experts in
the particular field in forming opinions or inferences upon
the subject, the facts or data need not be admissible in
evidence in order for the opinion or inference to be
admitted. Facts or data that are otherwise inadmissible
shall not be disclosed to the jury by the proponent of the
opinion or inference unless the court determines that their
probative value in assisting the jury to evaluate the
expert’s opinion substantially outweighs their prejudicial
effect. 
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survived Crawford, the court stated, “[T]hat
determination does not help the government in this
case, where the experts did not simply rely upon
inadmissible hearsay in forming their expert opinions.
Rather, here, the experts repeatedly directly referred
to the inadmissible hearsay evidence and thus used it
to prove the ‘truth of the matter asserted.’” Gardner,
999 A.2d at 60 n.11 (citation omitted).14 In Veney, “the

The Maryland analog to Fed. R. Evid. 703 is Md. Rule 5-703, which
was derived from Fed. R. Evid. 703.

14 Regarding Fed. R. Evid. 703, we are informed by the work of
Professor Richard D. Friedman, who has researched and written
extensively about the Confrontation Clause, in addition to
authoring and contributing to textbooks and treatises on evidence
in general, and who has argued two Confrontation Clause cases
before the Supreme Court. We are persuaded by his explanation in
his blog, “The Confrontation Blog,” regarding whether the
testimonial reports must be formally admitted in order to trigger
the Confrontation Clause. He recently explained: 

Formal admission of an out-of-court statement is not
necessary to invoke the Confrontation Clause. . . . It
should be enough if the prosecution is effectively asking
the jury to infer that the in-court witness is
communicating some or all of the substance of an
out-of-court testimonial statement, and that this substance
is true. 

Professor Richard D. Friedman, Initial thoughts on Williams, The
Confrontation Blog (July  9, 2011, 2:26 AM), http://confrontationrig
ht.blogspot.com/. In applying this principle to a pending United
States Supreme Court case, Friedman continued:  

In considering application of this principle to [People v.
Williams, 939 N.E.2d 268 (Ill. 2010), cert. granted,
Williams v. Illinois, No. 10-8505, 2011 U.S. LEXIS 5008
(June 28, 2011)], note first that the existence of the
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trial court admitted Dr. Luttman’s testimony, which
was based on FBI laboratory reports, while neither the
serologist who tested the items for blood and semen,
nor the PCR/STR technician who extracted and
amplified the samples from these items, testified at
trial.” Veney, 936 A.2d at 831. The government
emphasized that “Dr. Luttman was the supervisory
analyst, she was the only member of the three-person

statement was made clear to the jury. In other words, this
is not a case in which an expert assembles information
from one or more sources and then draws an inference
based on that information without disclosing what it is or
what its sources are . . . . Furthermore, it was clear what
the substance of the statement was: It indicated that the
vaginal swab taken from the crime scene reflected the
same DNA profile as the swab taken from [Williams]. It is
as if an in-court witness reports, “Somebody at the scene
described the person she saw commit the crime, and the
description closely matched Williams.” So far as the
Confrontation Clause is concerned, the report was
presented to the jury. 

Id. In this way, it is clear that a DNA profile is submitted for its
truth, and therefore cannot be considered as mere support on
which “an expert bases an opinion or inference” under Md. Rule
5-703, but rather, must be considered a testimonial statement that
is admitted as evidence of the truth of the matter asserted. This is
because of the  

simple point that if a statement supports the expert’s
opinion only if it is true then it is a sham to say that it is
being presented to support the opinion but not for its
truth; . . . the application of this principle is perfectly clear:
If the profile revealed by the vaginal swab was not what
the . . .  report said it was, then that report provided no
support whatsoever for the expert’s opinion.  

Id.  
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DNA teamin this case who interpreted the DNA test
results, and the only one who prepared a report based
on those results,” and further that “Dr. Luttman based
her interpretation of the DNA profiles on her reading
of a computer-generated graph, called an
electropherogram, that was produced by the PCR/STR
machine.” Id. The court concluded: 

Dr. Luttman made references to the serology
tests and the data produced by operation of a
DNA-typing instrument, both carried out by
other scientists on the team that she managed,
which indicated that the DNA in semen stains
found on S.P.’s clothing matched appellant’s
DNA. These test results, therefore, arguably
were offered as substantive evidence.  

Id.15 

15 The court in Veney held that although Dr. Luttman testified as
to the test results produced by other analysts, the appellant could
not prove plain error and therefore the violation did not result in
reversal. Veney, 936 A.2d at 831-32. Veney also held that Dr.
Luttman “used her own interpretations of the DNA evidence in
arriving at the conclusion – that appellant could not be excluded
as a contributor to the DNA evidence – to which she testified at
trial.” Veney, 936 A.2d at 831. We highlight this case to show the
court’s interpretation of the evidence under Fed. R. Evid. 703, and
we note that the case was decided prior to the United States
Supreme Court’s determination in Bullcoming that the actual
testing procedures, in addition to the results, constitute
testimonial evidence against the accused. Thus, in light of
Bullcoming, we do not believe the United States Supreme Court
would accept Veney’s determination that Dr. Luttman testified as
to her own conclusions.
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In evaluating a Confrontation Clause claim of this
sort, involving surrogate testimony and scientific
testing, we must address the continued validity and
application of Md. Rule 5-703. We shall hold that,
because of the Confrontation Clause, an expert may not
render as true the testimonial statements or opinions
of others through his or her testimony. Although the
Rule allows for an expert to base his or her opinion on
inadmissible evidence, to the extent that Md. Rule
5-703 offends the Confrontation Clause, such testimony
will not be admissible. As the United States Supreme
Court stated in Crawford, “[w]here testimonial
statements are involved, we do not think the Framers
meant to leave the Sixth Amendment’s protection to
the vagaries of the rules of evidence, much less to
amorphous notions of ‘reliability.’” Crawford, 541 U.S.
at 61, 124 S. Ct. at 1370, 158 L. Ed. 2d at 199.
Specifically, if the inadmissible evidence sought to be
introduced is comprised of the conclusions of other
analysts, then the Confrontation Clause prohibits the
admission of such testimonial statements through the
testimonyof an expert who did not observe or
participate in the testing. Conversely, if the evidence
relied upon by an expert in his or her testimony
assembles nontestimonial information from one or
more sources, and then draws a conclusion based on
that information, then the expert is not merely serving
as a surrogate to convey the conclusions of other
analysts, but rather, is forming and testifying as to the
expert’s own independent opinion. In such a case, Md.
Rule 5-703, as applied, would not appear to offend the
Confrontation Clause.  

The key distinction in this type of case is whether
the testifying expert relies on raw data in forming his
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or her conclusions, as opposed to relying on the
conclusions and opinions of others when testifying. As
the United States Supreme Court made clear in
Bullcoming, a certification is more than
“machine-produced data,” and instead constitutes
representations “relating to past events and human
actions.” Bullcoming, __ U.S. at __, 131 S. Ct. at 2714,
180 L. Ed. 2d at 621. This is important because the
testifying witness must be able to convey “what [the
analyst] knew or observed about the events his
certification concerned, i.e., the particular test and
testing process he employed,” which cannot be achieved
through surrogate testimony. Bullcoming, __ U.S. at __,
131 S. Ct. at 2715, 180 L. Ed. 2d at 622. Further,
“surrogate testimony [cannot] expose any lapses or lies
on the certifying analyst’s part.” Id; see also Melendez,
557 U.S. at __, 129 S. Ct. at 2537, 174 L. Ed. 2d at 326
(stating that “[c]onfrontation is designed to weed out
not onlythe fraudulent analyst, but the incompetent
one as well”).  

Based on this explanation, we view the term “raw
data” in the context of a Md. Rule 5-703 inquiry to be
limited to the data or materials which have not yet
been subjected to scientific testing. Therefore, we hold,
in accordance with Bullcoming, that the testimonial
statement of the analyst is comprised of more than just
the results of the testing. Instead, the testimony
includes the underlying procedure or process because
the “methodology requires the exercise of judgment and
presents a risk of error that might be explored on cross-
examination.” Melendez, 557 U.S. at __, 129 S. Ct. at
2537, 174 L. Ed. 2d at 327.  Accordingly, we agree with
the District of Columbia Court of Appeals that,
although Dr. Luttman used the data to inform her
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testimony, the data itself was both substantive and
testimonial evidence, and therefore the analysts who
actually performed the testing were also required to
testify in order to satisfy Derr’s right to confrontation.16 

Turning specifically to the case sub judice, there are
three pieces of evidence and related testimony that
implicate the Confrontation Clause: (1) the serological
report from 1985 in which the biologist identified
sperm and semen on genital and vaginal swabs taken
from the victim; (2) a DNA profile generated in 2002 by
Dr. Donovan when the sample was submitted to the
FBI for DNA testing, which provided a match between
the profile generated from the sample taken from the
victim at the time of the crime and Derr’s DNA profile
stored in CODIS; and (3) a DNA profile created from a
new sample of Derr’s DNA in 2004. Similar to the
prosecution in Bullcoming, the State in this case
employed surrogate testimony, calling “another analyst

16 The concurring opinion in Bullcoming noted that the majority
opinion in that case did not address whether, under Fed. R. Evid.
703, a testifying analyst could rely on the report of a nontestifying
analyst in forming his or her own independent opinion, so long as
the actual report containing the testimonial statements of the
nontestifying analyst was not itself admitted. See Bullcoming, __
U.S. at __, 131 S. Ct. at 2722, 180 L. Ed. 2d at 629 (Sotomayor, J.,
concurring in part). We note, however, that the case before us is
not such a case because, like in Bullcoming, the reports of the
nontestifying analysts were admitted into evidence and their
substance was admitted through the testimony of Dr. Luttman. In
the present case, Dr. Luttman relied entirely on the testimonial
statements of others in forming her conclusions. The serology
report and DNA profiles were admitted into evidence, through Dr.
Luttman, for their substance, and the Confrontation Clause was
therefore violated because the documents contained testimonial
statements of nontestifying witnesses.  
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who was familiar with the laboratory’s testing
procedures, but had neither participated in nor
observed the test[s]” to testify as to the forensic
examinations and results, providing evidence to
establish Derr’s guilt. This scientific evidence was
presented through the testimony of Dr. Jennifer
Luttman, an FBI forensic examiner who supervised the
laboratory work of biologists on her “team.” Dr.
Luttman took no part in the 1985 serological testing or
the 2002 DNA testing. She did not perform the actual
bench work with regard to the 2004 test, nor is there
any indication that she actually observed the biologists
perform the test, notwithstanding the fact that the test
was conducted by her team and she reviewed the
results. Dr. Luttman therefore acted as a surrogate for
the analysts who actually performed the tests, thereby
creating a Confrontation issue because the testimonial
witnesses involved in the process were not available for
cross-examination.  

Derr argues that he was denied “the opportunity to
confront and cross-examine the analysts who
performed the scientific testing of the biological
evidence that was the foundation for the DNA ‘match’
evidence[.]” He continues that “testimonial statements
(the opinion of the serology examiner, and the DNA
test results) of witnesses (the serology examiner and
the DNA analyst) who did not appear at trial were
introduced against Mr. Derr” and therefore “[t]he
admission of these testimonial statements violated Mr.
Derr’s Confrontation Clause right . . . .” Derr maintains
that the testing is a “highly analytical and complex
scientific test that involved the exercise of judgment
and interpretation in anticipation of a criminal
prosecution.” Derr argues that by not allowing him to
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confront the analysts, “the jury was [led] to believe that
the match itself established the reliability of the
underlying serological examination and DNA analysis
. . . .” 

In addition, Derr asserts that Dr. Luttman’s
“forensic testimony served the dual purpose of
providing the sole identification evidence of appellant
Norman Derr as the perpetrator of a rape and sexual
assault, while simultaneously shielding the forensic
testing from any effective cross-examination.” Further,
Derr claims that the State never “explains precisely
how Mr. Derr – or any other criminal defendant
confronted with scientific evidence – could
meaningfully challenge the actual conduct of the
forensic testing, when the results of the testing
(whether in the form of opinions or ‘raw’ data) are
introduced into evidence through surrogate forensic
testimony.” Relying on Melendez, Derr asserts that
“[a]llowing expert witnesses . . . to testify about
forensic tests performed by third party analysts strips
defendants of the opportunity to probe the analyst’s
‘honesty, proficiency, and methodology,’ thus making it
impossible to ‘weed out’ fraudulent analysts as well as
incompetent ones . . . .” Derr concludes that “[t]he
opinion of the serologist, and the DNA test results, are
testimonial under Crawford because they were made
under circumstances that would lead an objective
analyst reasonably to believe the statements would be
available for use at a later trial” and further that “[t]he
information about the perpetrator’s DNA profile
conveys in a graphic form precisely what the analyst
would be expected to testify about on direct
examination at trial.”  
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The State bases much of its argument on Md. Rule
5-703, maintaining that the DNA results were not
testimonial. The State characterizes the DNA results
as “raw data” and states that the data was not
introduced for the truth of the matter asserted, but
rather, as the basis of Dr. Luttman’s opinion, and
therefore the data is not hearsay. The State also argues
that data is not testimonial hearsay because it is not a
statement made by a person. The State then argues
that even if the information is hearsay, it is not
testimonial under Crawford, because it “is not an
affidavit, a certified record, a deposition, or anything
else intended to be a ‘weaker substitute for trial
testimony.’” The State concludes that “experts are
entitled to base opinions on data generated by others,”
and maintains that Dr. Luttman delivered her own
opinions and conclusions in her testimony. 

We shall hold that the trial judge erred in admitting
the 1985 serological test, and the 2002 and 2004 DNA
test results because the reports were testimonial
statements and their admission through the testimony
of Dr. Luttman violated Derr’s right under the
Confrontation Clause. Specifically, we address the
results of the 1985 serological test. Dr. Luttman
testified regarding the opinion and conclusion of the
serologist that semen and sperm were present on the
swabs. Dr. Luttman testified that a serology examiner
at the FBI in 1985 performed the test by viewing the
sample under a microscope and concluding that the
cells he viewed were sperm cells. The actual test and
the procedures used are unknown.  Dr. Luttman knew
only that the serological examiner was an FBI agent
named “Babiak”; she did not know whether Babiak did
the bench work (i.e., the testing, calculations, and
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reporting), what his credentials were, how long he
worked at the FBI, his proficiency ratings, or any other
information regarding who actually performed the
bench work. Dr. Luttman knew only that Babiak
interpreted the results of testing performed by a
biologist, who analyzed the serology sample. Someone
wrote a report analyzing the serology sample and an
agent named Babiak signed that report. Specifically,
the following exchange took place during a bench
conference regarding the admissibility of the 1985
serology evidence: 

Defense Attorney: [The report] contains his
[i.e., the serologist’s]
conclusions with regard to
his interpretations of the
tests, right? 

Luttman: Those notes contain the
biologists’s [sic] results and
then the examiner took
those results and drew their
conclusions, just like I do
today. 

Defense Attorney: All right. But I thought you
said you didn’t know if
Babiak [the serologist] was
a biologist. 

Luttman: No. Babiak was a forensic
examiner, forensic serology
examiner. 

Defense Attorney: Okay. So who was the
biologist then? 
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Luttman: I do not know who the
biologist was. 

Defense Attorney: So there’s actually more
than one person involved in
this process then? 

Luttman: Yes. Just like it’s current
practice now.  There was a
biologist and an examiner
who did the work. And I do
no[t] know in 1985 who the
biologist was. 

Defense Attorney: And at that time in ‘85 were
lab examiners special
agents? 

Luttman: Yes they were. Babiak was a
special agent. 

Defense Attorney: So he was actually a sworn
law enforcement official,
right? 

Luttman: That’s correct. 

Defense Attorney: And I guess it’s pretty
obvious that he knew he was
examining a sex crime kit,
right? 

Luttman: That’s correct. He did not do
the actual bench work a
biologist did, but he knew.

Defense Attorney: So he was, the FBI officer
was doing the interpretation
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ofwhatever bench work was
done? 

Luttman: Right. 

The State then asked Dr. Luttman about notations on
the report that was admitted into evidence. Dr.
Luttman said, “They were by the person who did the
bench work. And then the report was written by
Babiak, that has the conclusions.” 

Finally, in her testimony Dr. Luttman relied on the
serological examiner’s conclusion that sperm cells were
present, and she stated that it is the “FBI’s policy not
to repeat tests where . . . we have reports from
laboratory results.” Ultimately, Dr. Luttman conceded
that she could not form an independent basis for her
conclusions without trusting the report.17 Accordingly,
it is clear that Dr. Luttman did not testify as to her
own independent conclusions, but rather, relied on the

17 The dissent expresses a concern that if forensic testing such as
the 1985 serology analysis and the 2004 DNA profile are subjected
to the Court’s holding in Bullcoming, cold cases will be nearly
impossible to prosecute without calling the specific analyst who
performed the test to appear in court. The Court in Bullcoming,
however, presented a solution to this problem, positing that “New
Mexico could have avoided any Confrontation Clause problem by
asking Razatos to retest the sample, and then testify to the results
of his retest rather than to the results of a test he did not conduct
or observe.” Bullcoming, __ U.S. at __, 131 S. Ct. at 2718, 180 L.
Ed. 2d at 624. Thus, by preserving the physical evidence in a
laboratory and having it retested by another analyst, the new
analyst may testify in court as to his or her independent findings
from the retest. The testimony by the new analyst, who actually
performed or observed the retest, could satisfy the requirements
of the Confrontation Clause.
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conclusions of Babiak, which in turn were based on the
lab work of an unknown biologist. Furthermore, those
conclusions were clearly prepared for possible later use
at trial because the serologist was a sworn law
enforcement officer engaging in a criminal
investigation.18 Therefore, the findings contained in the
serological report indicating the presence of spermand
semen are testimonial because the report contains a
solemn declaration of fact, reflecting the functional
equivalent of in-court testimony, and the report was
prepared for later use at trial. See Melendez, 557 U.S.
at __, 129 S. Ct. at 2532, 174 L. Ed. 2d at 321; see also
Bullcoming, __ U.S. at __, 131 S. Ct. at 2712, 180 L. Ed.
2d at 619. Therefore, the trial court erred in admitting
the serology report and Dr. Luttman’s testimony
regarding the report. 

18 Melendez clarified and Bullcoming affirmed, a point the dissent
overlooks, that “[a] document created solely for an ‘evidentiary
purpose,’ and “made in aid of a police investigation, ranks as
testimonial.” Bullcoming, __ U.S. at __, 131 S. Ct. at 2717, 180 L.
Ed. 2d at 623 (quoting Melendez, 557 U.S. at __, 129 S. Ct. at 2532,
174 L. Ed. 2d at 321). The Supreme Court went further to point
out in Bullcoming that “[a]s the New Mexico Supreme Court
recognized, ‘the absence of [an] oath [i]s not dispositive’ in
determining if a statement is testimonial.” Id. (quoting Crawford,
541 U.S. at 52, 124 S. Ct. at 1364, 158 L. Ed. 2d at 193). Thus, the
conclusion by the FBI analyst, as reflected in the 1985 serology
report and as introduced into evidence, that semen and sperm
were present in the biological evidence tested, clearly” [fell] within
the core class of testimonial statements,” whether that assertion
was sworn or unsworn. See Melendez, 557 U.S. at ___, 129 S. Ct. at
2532, 174 L. Ed. 2d at 321; see also Davis, 547 U.S. at 822, 126 S.
Ct. at 2273, 165 L. Ed. 2d at 236-37; Crawford, 541 U.S. at 51-52,
124 S. Ct. at 1364, 158 L. Ed. 2d at 192-93.
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As to the DNA profile created in 2002, the trial
judge erred in concluding that, although Dr. Donovan’s
report was testimonial, the underlying data was not.
The DNA profile was based on the test performed by
Dr. Donovan, an FBI examiner who did not testify at
trial, and it provided the basis for the match between
the unknown sample and the profile in the CODIS
database. Dr. Luttman testified as to the methodology
used and the results obtained from the 2002 test, and
she also testified that neither she nor her team were
involved in the testing. When asked whether she was
involved in the 2002 test, Dr. Luttman responded, “No.
But I interpreted those tests that were done in 2002.”
When asked to clarify, she then stated, “I do not do any
of the bench work tests, whether it was in 2002, 2004
or 2006. I interpret the results.” Clearly, Dr. Luttman
relied on the report authored by Dr. Donovan as the
basis for her testimony. Dr. Luttman revealed that
once the sample was submitted for testing, “the
biologist who did that documented the day she did it,
the steps she took to do that and then a portion of that
sample was then further characterized through DNA
typing.” Dr. Luttman also described the roles of the
various analysts who were involved, stating that “the
extraction of the DNA started May 31, 2002 and then
the DNA for the biologist was finished I think it was
June 17, 2002. And then the examiner did the
interpretation in September of 2002,” thus explaining
that multiple parties were involved in the testing
process, none of whom were Dr. Luttman. Despite her
lack of involvement, Dr. Luttman testified on direct
examination: “My opinion is that specimen K10, which
is Norman Derr, is the source of the DNA found on
specimens Q15 and Q16 [from the PERK kit] to a
reasonable degree of scientific certainty.”  
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Derr argues that “[t]he DNA test results, although
computer-generated in their final form, were the end
product of a highly analytical process that required the
analyst to exercise judgment and interpretation,” and
were therefore testimonial statements of the analyst.
Derr continues that the “test results, although
computer generated during the final stage of the DNA
analysis, were produced with the assistance and input
of the analyst and must, therefore, be attributed to the
analyst.” Finally, Derr contends that “[a] DNA analyst
must follow a detailed protocol that requires the
exercise of judgment and discretion at each stage of the
process,” and therefore “the results cannot be
attributed solely to a machine.” We agree. As stated by
the United States Supreme Court in Melendez,
whatever testimony is introduced must be live.
Melendez, 557 U.S. at __, 129 S. Ct. at 2532 n.1, 174 L.
Ed. 2d at 322 n.1. The prosecution does not have
discretion in determining who may testify regarding
testimonial statements at issue; its discretion lies in
deciding which testimonial statements it chooses to
admit. While Dr. Luttman had a “general knowledge”
of the procedures employed in the lab, she did not have
first-hand knowledge of the actual procedures
performed in this case, and thus she could not be
cross-examined regarding Dr. Donovan’s statements
without violating the Confrontation Clause. The DNA
test results and the report were therefore not
admissible without Dr. Donovan’s testimony. As stated
in Bullcoming, “the analysts who write reports that the
prosecution introduces must be made available for
confrontation,” and therefore the admission into
evidence of the 2002 DNA analysis and DNA profile
through the surrogate testimony of Dr. Luttman
violated the Confrontation Clause. Bullcoming, __ U.S.
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at __, 131 S. Ct. at 2715, 180 L. Ed. 2d at 621. Hence,
it was improper to receive into evidence Dr. Luttman’s
testimony regarding Derr’s DNA profile created in
2002, merely because she was a supervisor and had
been designated by the court as an expert in the field of
DNA analysis. As stated in Bullcoming, “surrogate
testimony of the kind [the supervisor] was equipped to
give could not convey what [the analyst] knew or
observed about the events his certification concerned,
i.e., the particular test and testing process he
employed.” Bullcoming, __ U.S. at __, 131 S. Ct. at
2715, 180 L. Ed. 2d at 622. 

Finally, with regard to the 2004 test, the record
regarding the full extent of Dr. Luttman’s involvement
in developing the DNA profile is unclear. In
Bullcoming, the Court opined that the in-court
testimony of a scientist who performed tests or who
observed tests being performed could satisfy the
constitutional requirements of the Confrontation
Clause. Bullcoming, __ U.S. at __, 131 S. Ct. 2709-10,
180 L. Ed. 2d at 616. Although the Court did not go so
far as to define the extent of observation necessary to
satisfy the Confrontation Clause, it is indisputable that
some level of actual observation of the testing would be
necessary to safeguard the principles underlying this
constitutional right.  

Dr. Luttman indicated that she supervised the team
of biologists who conducted all of the bench work and,
according to her testimony, the supervisor evaluates
the analyst’s results before formulating the report. Dr.
Luttman reiterated several times throughout her
testimony that she did not perform any of the actual
testing in the 2004 analysis. In addition, it is not clear
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whether she was present and observed the actual
procedures. Nowhere in Dr. Luttman’s testimony did
she indicate that she was physically present to observe
the biologists conduct the relevant tests. In fact, when
asked whether she “might be at a conference or
testifying and [her] team is back at the lab doing the
bench work,” Dr. Luttman responded, “Yes they are.”
Dr. Luttman’s consistent description of her
involvement with the 2004 analysis was that she
reviewed the results of the bench work performed by
the biologists. Therefore, on the basis of the record
before us, we cannot say that Dr. Luttman observed the
2004 testing being performed. Because our disposition
of this case is to reverse and to remand to the Circuit
Court for further proceedings, further probing of Dr.
Luttman’s involvement in the 2004 testing procedures
can be done at that time. Consistent with the Supreme
Court’s holding in Bullcoming, if on remand to the
Circuit Court evidence is presented by the State
indicating that Dr. Luttman did in fact observe the
2004 testing, the requirements of the Confrontation
Clause, indeed, may be satisfied, and the 2004 DNA
analysis may be properly admissible through surrogate
testimony. 

Accordingly, we shall reverse the judgment of the
Circuit Court for Charles County and hold that the
trial judge erred in admitting the results of scientific
testing through a surrogate analyst who did not, on the
basis of this record, perform or observe the actual
testing. 
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JUDGMENT OF THE CIRCUIT COURT
FOR CHARLES COUNTY REVERSED;
CASE REMANDED TO THAT COURT
FOR PURPOSES OF A NEW TRIAL.
COSTS IN THIS COURT TO BE PAID BY
CHARLES COUNTY.
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Concurring and Dissenting Opinion by Harrell, J.,
which Battaglia, J., joins.

Recent United States Supreme Court jurisprudence
reconfigures the contours of the admissibility of
evidence and testimony for purposes of the
Confrontation Clause; however, the Court’s holdings in
that regard are highly fact-bound and therefore make
difficult extrapolating a broad rule of law to be applied
prospectively. See generally Bullcoming v. New Mexico,
___ U.S. ___, 131 S. Ct. 2705, 180 L. Ed. 2d 610 (2011);
Melendez-Diaz v. Massachusetts, 557 U.S. ___, 129 S.
Ct. 2527, 174 L. Ed. 2d 314 (2009); Crawford v.
Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d
177 (2004). Although the Majority opinion here accepts
wholly these cases as controlling in the present case,
the Majority ignores, to my thinking, several critical
factual distinctions between the present case and the
latest Supreme Court decisions. I believe these
distinctions render the 1985 and 2004 scientific reports
(and Dr. Luttman’s testimony regarding these reports)
admissible, because these reports are distinguishable
from the specific facts with which the Supreme Court
dealt in Bullcoming and Melendez-Diaz.1 

1 In a concurring opinion in Bullcoming v. New Mexico, ___ U.S.
___, ___, 131 S. Ct. 2705, ___, 180 L. Ed. 2d 610, 626 (2011), Justice
Sotomayor stated that the central issue with the report in question
(there, a forensic laboratory report relating to Bullcoming’s blood
alcohol concentration) was whether “its ‘primary purpose’ is
evidentiary.” She further emphasized the limited nature of the
Majority opinion’s holding, presenting several factual situations
that may allow a court to admit testimony and/or evidence through
a surrogate witness, which are of particular relevance in the
present case: 
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Working within the confines of these cases (and
subsequent cases applying their holdings), I would hold
that, on this record extract, Dr. Luttman’s testimony
regarding the 1985 serological test and the 2004 DNA
test (and the reports themselves), are admissible, as
they do not frustrate Derr’s confrontation rights. I

First, this is not a case in which the State suggested
an alternate purpose, much less an alternate primary
purpose. For example, the State has not claimed that the
report was necessary to provide Bullcoming with medical
treatment. 

Second, this is not a case in which the person testifying
is a supervisor, reviewer, or someone else with a personal,
albeit limited, connection to the scientific test at issue.

***
Third, this is not a case in which an expert witness

was asked for his independent opinion about underlying
testimonial reports that were not themselves admitted into
evidence. 

***
Finally, this is not a case in which the State introduced
only machine-generated results, such as a printout from a
gas chromatograph. 

Bullcoming, ___ U.S. at ___, 131 S. Ct. at ___, 180 L. Ed. 2d at 628-
29 (internal citations omitted). Although the Majority opinion in
Bullcoming did not discuss expressly these factual situations, and
Justice Sotomayor declined to elaborate on the strength of these
specific arguments for admissibility, the limited nature of the
holding in Bullcoming allows for at least the possibility of the
admission of both Dr. Luttman’s testimony regarding the 1985 and
2004 reports and the reports themselves in the present case. As
discussed in further detail infra, Dr. Luttman had a personal
connection to the 2004 testing through her role as a supervisor,
gave her expert opinion about “underlying testimonial reports”
that were not necessarily admissible (i.e., the 2002 report) and
interpreted and compared the raw data from the 1985 report. 
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agree with the Majority, however, that Dr. Luttman’s
testimony regarding the 2002 test is inadmissible in
light of the Supreme Court’s decision in Bullcoming.
That is, because I agree that the 2002 test is “a forensic
laboratory report containing a testimonial certification
– made for the purpose of proving a particular fact –
through in-court testimony of a scientist who did not
sign the certification or perform  or observe the test
reported in the certification,”2 Bullcoming, ___ U.S. at
___, 131 S. Ct. at ___, 180 L. Ed. at 616, I believe the
Majority opinion is correct to hold that the admission
of testimony regarding the 2002 test was reversible
error. 

I.  1985 Serology Report 

In 1984, when hospital personnel collected evidence
using a physical evidence recovery kit (“PERK”) on
Alida Cook (now Berman), and the FBI conducted tests
on the physical evidence, DNA testing – prolific today
– was not a standard procedure utilized in the course
of rape investigations. The FBI personnel (a biologist
and a forensic serological examiner), therefore, did not
conduct DNA testing on the physical evidence; rather,
the serological test performed in 1985 identified merely
the existence of sperm and semen in the swabs
collected from the PERK. 

2 Unfortunately, the direction the Supreme Court has taken seems
to inhibit significantly the Government’s ability to prosecute “cold
cases” similar to the present case. If the Supreme Court extends
further the holding in Bullcoming, to include under the now vast
umbrella of “testimonial hearsay,” tests similar to the 1985
serology and the 2004 DNA sampling, it may become next to
impossible to prosecute “cold cases” without every FBI or private
crime lab analyst or technician appearing in court. 
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A.  Hearsay 

Before this Court engages in a Confrontation Clause
analysis, “the first question is whether the rules of
evidence, including but not limited to the hearsay rule,
exclude it.” LYNN MCLAIN, MARYLAND PRACTICE,
MARYLAND RULES OF EVIDENCE 189 (3d ed. 2007). Not
until we determine that the evidence or testimony is
admissible under our evidentiary rules do we reach the
separate question of whether the Confrontation Clause
excludes such evidence and/or testimony. See id. The
State entered into evidence the 1985 test, conducted by
FBI analysts and biologists, to explain the conclusion
that Dr. Luttman attested to; namely, that the sample
from the 1984 PERK matched a DNA sample obtained
from Derr in 2004. Maryland Rule 5-801 defines
hearsay as, “a statement, other than one made by the
declarant while testifying at the trial or hearing,
offered in evidence to prove the truth of the matter
asserted.”3 (Emphasis added.) I would hold that, in the
present case, the State presented underlying facts and
raw data (i.e., the report), which Dr. Luttman used to
support her conclusions, “not for the truth of the
matter asserted, but for the purpose of explaining the
basis for h[er] opinion.” People v. Williams, 939 N.E.2d
268, 278 (Ill. 2010); see also State v. Gietzen, 786
N.W.2d 1, 7 (N.D. 2010) (“[The data] lays foundation
for the admission of [the defendant’s] chemical analysis
but it does not directly prove an element of the charged
crime.”). 

3 The definition of hearsay in Maryland Rule 5-801 and the
language in Maryland Rule 5-703 (quoted later) is analogous
materially to that of other state and federal rules discussed infra. 
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If a court determines that evidence or testimony is
hearsay, it is inadmissible and, therefore, the
Confrontation Clause is not implicated in the first
instance. In State v. Snelling, 236 P.3d 409, 414 (Ariz.
2010) – a post-Melendez-Diaz case – the Arizona
Supreme Court found that the testimony of a medical
examiner was not hearsay, and thus, the admission of
the testimony did not violate Snelling’s confrontation
rights. Although the appellate court recognized that the
medical examiner relied on an autopsy report that she
did not conduct or observe, the court determined that
she was not a “conduit” merely for the admission of
otherwise inadmissible hearsay evidence because she
also studied crime scene photographs and used her own
training to come to an independent conclusion. See id.
Similarly, I would hold that an expert witness, relying
reasonably on facts and underlying data in order to
show the basis of his or her opinion, is not testifying to
“prove the truth of the matter asserted by an out-of-
court declarant” and the testimony is not hearsay. 
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The Supreme Court of Illinois, in Williams, supra,4

discussed a situation similar to Snelling and the
present case. At trial, the court allowed the
prosecution’s expert witness to testify concerning a
DNA report, which she did not prepare. See Williams,
939 N.E.2d at 277. Williams argued that the report was
introduced to establish the truth of the matter asserted
– that Williams’s DNA matched the DNA profile
created using physical evidence collected from a rape
kit. See Williams, 939 N.E.2d at 270, 278. The
prosecution argued that the report was used only to
explain how the expert formed her opinion and that her
opinion alone was the only statement offered for the
truth of the matter asserted. See Williams, 939 N.E.2d
at 278. 

The Williams Court explained that expert witness
testimony regarding underlying facts and data, which
may be otherwise inadmissible, is not considered
hearsay when done for the purpose of explaining his or

4 The Supreme Court granted recently certiorari in Williams v.
Illinois, 939 N.E.2d 268 (Ill. 2010), cert. granted, ___ U.S. ___, ___
S. Ct. ___, ___ L. Ed. 2d ___, 2011 U.S. LEXIS 5008 (28 June 2011).
The question presented “indicates that the expert opinion issue
posed in Justice Sotomayor’s concurrence [in Bullcoming] is likely
to be addressed by the Court [in Williams]:” 

Whether a state rule of evidence allowing an expert
witness to testify about the results of DNA testing
performed by non-testifying analysts, where the defendant
has no opportunity to confront the actual analysts, violates
the confrontation clause. 

State v. Roach, 2011 N.J. Super. Unpub. LEXIS 2071 (App. Div. 1
August 2011). 
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her opinion.5 See Williams, 939 N.E.2d at 278; Snelling,
236 P.3d at 414; see also Rollins v. State, 392 Md. 455,
499 (2006). The appellate court held that the expert
was not a “conduit” merely for regurgitating the exact
words of the report, because the expert “made her own
visual and interpretive comparisons . . . to make a
conclusion on the critical issue: that there was a match

5 Maryland Rule 5-703 provides: 

(a) In General. The facts or data in the particular case
upon which an expert bases an opinion or inference may be
those perceived by or made known to the expert at or
before the hearing. If of a type reasonably relied upon by
experts in the particular field in forming opinions or
inferences upon the subject, the facts or data need not be
admissible in evidence. 

*** 

(c) Right to Challenge Expert. This Rule does not limit
the right of an opposing party to cross-examine an expert
witness or test the basis of the expert’s opinion or
inference. 

As we explained in Rollins v. State, 392 Md. 455, 505, 847, 850
(2006), this rule is a well-settled, back-door hearsay exception:
“Federal courts and a majority of state courts permit an expert
witness to express an opinion that is based, in part, on hearsay of
a kind customarily relied on . . . . This rule has been long accepted
in Maryland.” (Internal citations and quotation marks omitted.)).
While “the proffered evidence [may not] meet the definition of
hearsay, it [may] be admitted ‘for the limited purpose of explaining
the basis for the expert’s opinion.’” Id. (internal citations omitted). 

Although Rollins is a pre-Melendez-Diaz case, both state and
federal courts have applied their evidence rules analogous to Md.
Rule 5-703 in the post-Melendez-Diaz landscape. See, e.g., Morris
v. United States, 2010 U.S. Dist. LEXIS 53583, at *9 (D.S.D. 29
April 2010) (“Melendez-Diaz did not dispose of Federal Rule of
Evidence 703.”); People v. Johnson, 940 N.E.2d 264 (2010) (that
Melendez-Diaz does not abrogate Illinois Rule 703). 



App. 136

to the defendant’s profile.”6 Williams, 939 N.E.2d at

6 In United States v. Blazier, 69 M.J. 218, 222 (C.A.A.F. 2009), the
Court of Appeals for the Armed Forces held – in the context of an
expert witness who did not conduct a test, but testified as to the
results of the test and his own interpretation of those results –
that an expert is permitted to rely on, repeat, or interpret non-
hearsay data and/or rely on, but not repeat hearsay that is a basis
for his or her opinion, as long as the expert forms his or her
independent opinion. In Blazier, the prosecution attempted to
enter into evidence two drug testing reports signed by two
different individuals; the prosecution’s expert witness was the
“Laboratory Certifying Official,” and testified as to the accuracy of
the reports. See Blazier, 69 M.J. at 220. 

In reaching its conclusion, that some, but not all, of the
expert’s testimony was admissible, the appellate court applied
three established principles of the rules of evidence: (1) machine-
generated data and printouts are not statements and thus are not
hearsay (and, ipso facto, the data is not “testimonial”); (2) expert
witnesses may rely on and review “work of others, including
laboratory testing conducted by others, so long as they reach their
own opinions in conformance with evidentiary rules regarding
expert opinions”; and (3) expert witnesses are not permitted to “act
as a conduit for repeating testimonial hearsay.” Blazier, 69 M.J. at
224-25. Therefore, the federal appeals court concluded, the expert’s
testimony that explained and analyzed the documents was
admissible because it was not hearsay; the expert’s conclusions
were his own, based on his training, education, and experience. See
Blazier, 69 M.J. at 225-26. Portions of the expert’s testimony,
however, consisted of statements conveying exact language from
the documents – i.e., what tests were conducted, what substances
were identified, and what level of each substance was detected –
such statements, the court held, were inadmissible hearsay. See
Blazier 69 M.J. at 226.

As applied to the present case, Dr. Luttman relied on the work
of the hospital personnel who collected the physical evidence and
the FBI biologist and forensic serologist, and, based on her
experiences as an FBI DNA analyst and supervisor, she came to
the conclusion that the 1985 sample contained sperm and semen.
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280. Further, the court noted that, as the testimony in
question did not constitute hearsay, “the trial court and
appellate court properly concluded that Crawford [i.e.,
Confrontation Clause] considerations did not apply
here.” Williams, 939 N.E.2d at 282. 

Williams and Snelling, therefore, stand for the
proposition that, as long as expert witnesses interpret,
compare, or otherwise draw their own conclusions
regarding tests completed by other analysts (as was the
case with the 1984 serology test in the present case)
the testimony regarding the test and the test itself are
not hearsay and thus, ipso facto, its admission does not
violate the Confrontation Clause. In other words, “the
constitutional dividing line” should be drawn between
“expert testimony that is merely a ‘conduit’ for someone
else’s analysis versus expert testimony in which the
live witness offers their own independent analysis.”
Williams, 939 N.E.2d at 280. The evidence Dr.
Luttman provided in court was her opinion, based on a
comparison and interpretation of the reports, that the
sample from 1984 matched the sample from 2004. See
Williams, 939 N.E.2d at 279 (“The evidence against the
defendant was [the expert’s] opinion, not [the crime
lab’s] report . . . [the expert] testified to her conclusion
based upon her own subjective judgment about the
comparison of the [crime lab] report with the existing
. . . profile.”). The report conducted in 1985, therefore,
should not be considered hearsay because it was a basis
merely for Dr. Luttman’s subjective opinion.
Accordingly, I would hold that the 1985 report, being

Although this conclusion is the same as the conclusion that was in
the report, Dr. Luttman was not acting as a “conduit for repeating
testimonial hearsay.” 
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admissible non-hearsay, does not implicate the
Confrontation Clause. 

B.  Confrontation Clause Implications 

In holding that Dr. Luttman’s testimony regarding
the 1985 serology report is inadmissible, the Majority
states that the report is not “raw data,” which includes
only “data or materials which have not yet been
subjected to scientific testing.” See ___ Md. ___, ___
A.3d ___ (Majority slip op. at 37). Even if the 1985
serology report and Dr. Luttman’s testimony regarding
the report are hearsay (a belief I do not harbor), I
believe the 1985 serology report contains merely “raw
data,” and testimony relating to that report is not
“testimonial” within the contemplation of the
Confrontation Clause. I would hold, therefore, that
both the report and Dr. Luttman’s testimony regarding
that report do not violate Derr’s confrontation rights
and were, therefore, admissible. 

The Court of Appeals of New York held in People v.
Brown, 918 N.E.2d 927, 931 (N.Y. 2009) – a post
Melendez-Diaz, pre-Bullcoming case – that a laboratory
testing report was not testimonial because “it consisted
of merely machine-generated graphs, charts and
numerical data.” In Brown, a young woman was raped
allegedly in 1993; when she escaped her attacker, a
friend brought her to a local hospital. See Brown, 918
N.E.2d at 928. The hospital collected evidence using a
rape kit, but, due to back-log in the system, DNA
testing was not completed for almost nine years. See id.
The laboratory that conducted the test isolated a male
DNA specimen and produced a DNA report, which
implicated Brown in the rape. See Brown, 918 N.E.2d
at 929. At trial, an expert witness testified to the
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findings in the DNA report, even though he did not
participate directly in the testing procedure. See
Brown, 918 N.E.2d at 930. In holding that the DNA
report constituted “raw data” alone, the New York
court explained that such “raw data” could be
introduced at trial properly, with accompanying live
witness testimony, without running afoul of the
Confrontation Clause. 

The facts of Brown vary greatly from those with
which the Supreme Court in Melendez-Diaz dealt. The
prosecution in Brown called a live witness to attest to
the findings in the original DNA test and the later
match found in CODIS, see Brown, 918 N.E.2d at 931,
whereas, in Melendez-Diaz, the prosecution entered
into evidence, without live testimony by a witness,
“certificates of analysis” signed by law enforcement
officials, which stated that a substance seized from the
defendants was cocaine of a certain weight. See
Melendez-Diaz, 557 U.S. at ___, 129 S. Ct. at 2532, 174
L. Ed. 2d at 314. The Melendez-Diaz Majority
dismissed the prosecution’s argument that, for
Confrontation Clause purposes, the affidavits were “the
result of neutral, scientific testing” because the
affidavits “contained only the bare-bones statement
that ‘the substance was found to contain: Cocaine.’”
Melendez-Diaz, 557 U.S. at ___, 129 S. Ct. at 2536-37,
174 L. Ed. 2d at 326-27 (internal citations and
alterations omitted). Moreover, the prosecution in
Melendez-Diaz did not present a live witness to review
or verify the results contained in the affidavits. See
Melendez-Diaz, 557 U.S. at ___, 129 S. Ct. at 2536, 174
L. Ed. 2d at 326 (“[The Confrontation Clause]
commands, not that evidence be reliable, but that
reliability be assessed in a particular manner: by
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testing in the crucible of cross-examination.”) (quoting
Crawford, 541 U.S. at 61-62, 124 S. Ct. at 1354, 158 L.
Ed. 2d at 177)). In contrast, in Brown, the laboratory’s
original DNA report contained no conclusions,
interpretations, or comparisons; therefore, according to
the appellate court, it was “raw data . . . in the form of
nonidentifying graphical information.” Brown, 918
N.E.2d at 931 (internal citation and quotation marks
omitted). The analyst herself testified that “she had
personally examined the [laboratory] file; she
interpreted the profile of data represented in the
machine-generated graphs; and she made the critical
determination linking the defendant to the crime;” she
further testified that she was familiar with the
laboratory’s procedures and protocols. Id. As the data
presented in Brown was merely “raw data” and the
prosecution provided live witness testimony
interpreting the report, the testimony was admissible.
Brown, 918 N.E.2d at 932. The facts of the present
case, where Dr. Luttman testified in court regarding
the 1985 serology report, which consisted of raw data
merely, are closer to Brown than Melendez-Diaz. 

Bullcoming, the Supreme Court’s most recent
Confrontation Clause gift,7 was decided after Brown,
and does not alter, in my view, the viability of the
holding in Brown. In Bullcoming, which involved a
forensic laboratory report certifying that Bullcoming’s

7 As the Supreme Court’s decision in Bullcoming is very recent,
very few lower courts have had the opportunity to apply the
decision to a different set of facts. On 29 July 2011, the United
States Court of Appeals for the District of Columbia Circuit
interpreted Bullcoming in deciding United States v. Moore, 2011
U.S. App. LEXIS 15666 (D.C. Cir. 29 July 2011). 
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blood-alcohol concentration (“BAC”) was above the
threshold for purposes of a driving while intoxicated
(DWI) charge, the Supreme Court held that the
admission of surrogate testimony of a witness who did
not “sign the certification or perform or observe the test
reported in the certification” violates the Confrontation
Clause. Bullcoming, ___ U.S. at ___, 131 S. Ct. at ___,
180 L. Ed. at 616 (emphasis added). A witness for the
prosecution testified regarding the BAC report, which
contained not only facts, but also subjective conclusions
of the analyst. See id. Specifically, the report in
question included: (1) the reason Bullcoming was
stopped by police officers; (2) a certification by the
nurse who drew the blood; (3) a “certificate of analyst”;
(4) Bullcoming’s blood alcohol level; (5) an affirmation
that the sample was received intact; (6) a statement
that the bulk of the report was correct; (7) a statement
that the proper procedures were followed; and (8) a
certificate of the reviewing analyst. See id. The report,
therefore, was clearly not “raw data,” but rather was a
detailed description of “past events and human
actions.” See id. (“[T]he report was ‘functionally
identical to live, in-court testimony, doing precisely
what a witness does on direct examination.”’ (quoting
Melendez-Diaz, 557 U.S. at ___, 129 S. Ct. at 2532, 174
L. Ed. 2d at 321)). Because the analyst who performed
the test and wrote the report included conclusions in
the report – that the test complied with standard
procedures, and that the statement of the report was
correct – the Supreme Court held that report was
testimonial in nature and afforded Bullcoming no
opportunity to confront the analyst in hopes of
“expos[ing] any lapses or lies on the certifying analysts
part,” and the use of a surrogate witness who neither
observed nor supervised the test did not cure that.
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Bullcoming, ___ U.S. at ___, 131 S. Ct. at ___, 180 L.
Ed. at 617. 

Although the record extract is not clear as to what
exact data the 1985 serology report included, Dr.
Luttman’s testimony and the serology report itself
resembles closely the factual situation in Brown, and is
distinguishable readily from the factual scenarios in
Melendez-Diaz and Bullcoming. First, as in Brown, and
unlike Melendez-Diaz, the State here did not provide
merely a “bare-bones” statement without live
testimony, instead the state called a witness, Dr.
Luttman, to testify regarding her interpretation of the
1985 serology test. Second, similar to the expert in
Brown, who testified regarding the accuracy of a DNA
report based on her knowledge and expertise, Dr.
Luttman testified that she reviewed personally the
report and could state, “within a reasonable degree of
scientific certainty,” that semen and sperm were
present on the physical evidence obtained from the
PERK because, in her experience, “[s]perm cells have
a very distinct shape that’s very different from other
cells . . . when you see those cells on the microscope
slide you know that there’s semen present.” Third, Dr.
Luttman, an FBI DNA analyst, used her experience
and knowledge, combined with findings of the later
DNA reports, much like the witness in Brown, and
determined that the physical evidence in the PERK
was in fact semen and sperm and a match to Derr’s
DNA profile.8 Finally, the report, unlike in Bullcoming,

8 In an analogous situation to the present case, the Kansas
Supreme Court held, in State v. Appleby, 221 P.3d 525, 552 (Kan.
2009), a post-Melendez-Diaz case, that admitting testimony of an
expert witness regarding DNA statistical population data,
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did not contain, on the present record, an affirmation
or certification, by either the biologist or the forensic
serology examiner, that the findings in the report were
“correct.” Because I believe Melendez-Diaz and
Bullcoming are distinguishable factually from the
present case and because I believe the holding in
Brown may be applied neatly to the present case, even
if the 1985 serology report and Dr. Luttman’s
testimony regarding the report are considered hearsay
(but admissible under Maryland evidence rules), I do

generated by comparing DNA profiles, did not violate the
Confrontation Clause. The appellate court found that DNA profiles
are “physical evidence” and, therefore, are non-testimonial. See
Appleby, 221 P.3d at 551. Simply combining physical evidence,
such as DNA, in a database with other physical evidence “does not
convert the nature of the evidence, even if the purpose of pooling
the profiles is to allow comparisons that identify criminals.” Id. In
other words, the mere fact that humans took part in the creation
of a report or database does not convert immediately “raw data” to
“testimonial data.” 

When completed in 1985, serology tests were presumably less
automated than similar tests today. Computers have
revolutionized such testing, and it is likely, though not known on
this record, that true “machine-produced” data was all but non-
existent. Holding such tests, common in “cold” cases from the
1980s and 1990s (and earlier), to the same standards of
sophisticated forensic testing methods utilized today is analogous
to comparing the accuracy of a complex mathematical problem
solved by slide rule in the 1980s to the same mathematical
problem analyzed today with the use of a high-tech calculator. Of
course, there is less human action involved in using a calculator,
but that does not mean necessarily that the data is “testimonial”
rather than “raw data.” Likewise, there is less human action
involved inherently in producing a DNA report today than there
was in producing a serology report in 1985; however, the data is
still “raw” despite the change in the amount of required human
action. 
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not conclude that its admission violated Derr’s
confrontation rights. 

II.  2004 DNA Results 

In 2002, eighteen years after the alleged rape, FBI
personnel conducted chemical tests on the evidence
obtained from the PERK. The FBI lab created a DNA
profile from the biological evidence, and matched the
profile to Derr’s DNA profile then-existing in the
CODIS database. In order to confirm this match, FBI
personnel performed DNA testing on a buccal swab
(taken from Derr in 2004). Dr. Luttman testified that
her role as supervisor of the 2004 testing was “to do the
comparisons between known samples and question
samples, to draw all the conclusions, to do the
statistical calculations and write the report in this
case.” 

In Bullcoming, supra, the Supreme Court
recognized that surrogate testimony may violate the
Confrontation Clause when the surrogate is ill-
equipped to convey what the actual analyst knew or
observed, and therefore is unable to attest to any lapses
or lies on the analyst’s part. See Bullcoming ___ U.S. at
___, 131 S. Ct. at ___, 180 L. Ed. 2d at 622. Of
particular importance in Bullcoming, the certifying
analyst was put on unpaid leave prior to the trial and
the testifying expert witness did not know the reason
for the analyst being put on unpaid leave. See id.
Further, the prosecution did not notify Bullcoming
until the day of the trial that the certifying analyst
would not be testifying at trial. See id. These issues
raised questions concerning the competence and
honesty of the certifying analyst. See id. Because the
surrogate witness did not observe or oversee the testing
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process in person, she could not confirm that the proper
procedures were followed, and, thus, her testimony
regarding the certifying expert’s analysis did not fulfill
Bullcoming’s right to confront witnesses against him.
See Bullcoming ___ U.S. at ___, 131 S. Ct. at ___, 180 L.
Ed. 2d at 623.9 Thus, after Bullcoming, the testifying
witness must either (1) perform the actual test, or
(2) observe or otherwise supervise the test.10 

The Majority opinion in the present case discounts
the 2004 test quickly, noting that Dr. Luttman’s team
relied on the results of the 2002 test (which I agree was
inadmissible). See ___ Md. ___, ___ A.3d ___ (Majority

9 The question presented in Bullcoming was: 

Does the Confrontation Clause permit the prosecution to
introduce a forensic laboratory report containing a
testimonial certification, made in order to prove a fact at
a criminal trial, through the in-court testimony of an
analyst who did not sign the certification or personally
perform or observe the performance of the test reported in
the certification[?] 

Bullcoming, ___ U.S. at ___, 131 S. Ct. at ___, 180 L. Ed. 2d at 619
(emphasis added). By granting certiorari based on a question
presented as such, the Majority in Bullcoming seemingly left open
the possibility that a witness who did not perform, but did observe
the test, may satisfy the defendant’s right to confront accusatory
witnesses. 

10 The Majority in Bullcoming noted that “[i]t would be a different
case if, for example, a supervisor who observed” a test testified
regarding the results of the test or to a report of the results.
Bullcoming, ___ U.S. at ___, 131 S. Ct. at ___, 180 L. Ed. 2d at 629.
The Supreme Court declined to discuss the degree of involvement
necessary to eliminate Confrontation Clause concerns because the
witness in Bullcoming had “no involvement whatsoever in the
relevant test and report.” Id. 
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slip op. at 45).11 The 2004 DNA testing results are
distinguishable from the situation in Bullcoming in a
significant way: Dr. Luttman actually observed the
testing and performed the analysis necessary to write
the report. Unlike the witness in Bullcoming, Dr.
Luttman, as the supervisor of the testing, was able to
testify as to the procedures followed by the analysts
performing the bench work. Further, even though Derr
does not raise an issue with the competence or honesty
of the testing analysts, Dr. Luttman could attest

11 In forming this opinion regarding the 2004 test, the Majority
opinion seems to ignore Maryland Rule 5-703(a), which states that: 

The facts or data in the particular case upon which an
expert bases an opinion or inference may be those
perceived by or made known to the expert at or before the
hearing. If of a type reasonably relied upon by experts in
the particular field in forming opinions or inferences upon
the subject, the facts or data need not be admissible in
evidence. 

(Emphasis added.) Even if the 2002 report is inadmissible, courts
have often held that DNA testing results are “of the type
reasonably relied upon by experts” in the field to draw independent
conclusions. See, e.g., People v. Williams, 939 N.E.2d 268, 277 (Ill.
2010) (“[The expert witness] testified that it is a commonly
accepted practice in the scientific community for one DNA expert
to rely on the records of another DNA analyst to complete her
work.”); Appleby, 221 P.3d at 552 (“[A] database and [a] statistical
program are accepted sources of information generally relied on by
DNA experts.”); Vann v. State, 229 P.3d 197,207 (Alaska Ct. App.
2010) (“[C]ourts have allowed DNA analysts to give their opinion
of the significance of DNA test results even when those test results
were obtained from testing performed by another laboratory
analyst.”).  
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presumably to the competence or honesty12 of the
analysts under her supervision. Also in contrast to the
facts of Bullcoming, Derr does not complain that the
State did not notify him properly of its intention to call
Dr. Luttman, the supervisor of the test rather than the
actual testing analyst. The facts of this case, therefore,

12 In another post-Melendez-Diaz case, United States v. Boyd, 686
F. Supp. 2d 382, 383 (S.D.N.Y. 2010), the defendant objected to the
government’s use of an expert witness who did not perform the
DNA testing, but who made the final determination as to the DNA
match. DNA testing, the appellate court explained, is 

the ‘gold standard’ for forensic testing, [but] is not immune
from error or falsification, and, thus, even if the overall
error rate in properly conducted DNA testing is extremely
low, a defendant must be given, consistent with the
mandates of the Constitution, a reasonable opportunity to
determine through cross-examination if any such error or
falsification is present in any DNA testing admitted into
evidence. That opportunity cannot be boundless, however. 

Boyd, 686 F. Supp. 2d at 384 (internal citations omitted). If the
testing requires merely that technicians perform mechanical or
ministerial tasks, the Court explained, without any indication of
falsification or error, the need to call the technician is not a
“constitutional necessity.” See id. The Court held that as long as
the testifying expert can testify in detail to the ministerial nature
of the steps performed in completing the DNA testing, and to the
technical accuracy of the results, the defendant’s confrontation
rights are not frustrated. See Boyd, 686 F. Supp. 2d at 385. In any
event, falsification or contamination of DNA data would result in
“blank spots, but would not otherwise alter the data to form an
erroneous DNA profile.” People v. Brown, 918 N.E.2d 927, 932
(N.Y. 2009). 

Dr. Luttman, as a supervisor, could testify as to the procedures
and the ministerial nature of the tasks necessary to complete the
DNA profile. In fact, Derr did not indicate that there was a
suspected error or falsification in the results. 
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are distinguishable in several ways from Bullcoming,
but most notably, in line with the general holding of
Bullcoming, Dr. Luttman observed the 2004 testing and
performed the analysis necessary to interpret the
results and write the report. 

Further, in another pre-Bullcoming, post-Melendez-
Diaz case, State v. Smith, 28 So. 3d 838, 853 (Fla.
2009), the defendant asserted that his confrontation
rights were violated when the prosecution failed to
produce the biologist that performed the DNA sample
taken from Smith and the sample obtained from the
victim’s clothing. The prosecution instead called the
FBI supervisor who interpreted the results by
evaluating the “raw test results” and compared those
results to the sample from the victim’s clothing; the
supervisor also authored the official report that stated
the two samples matched. See Smith, 28 So. 3d at 854.
The appellate court found this situation
distinguishable from Melendez-Diaz because “the FBI
team supervisor who interpreted the data, formulated
the conclusions, and prepared the report that
implicated Smith in the sexual battery actually
testified during trial.” Smith, 28 So. 3d at 855 n.13. The
critical distinction, therefore, from Melendez-Diaz is
that, in Smith, the prosecution presented at trial a
witness who interpreted data and formed independent
conclusions from the bench work completed by
analysts; when the prosecution presents a report alone
or a mere recitation of the report, Melendez-Diaz
controls. See id. 

Because the State’s expert witness in the present
case observed the 2004 DNA sampling, performed the
analysis of the sampling, and wrote the report that



App. 149

indicated that the DNA obtained from Derr matched
the DNA obtained from the 1984 PERK, Melendez-Diaz
does not control. The 2004 test is distinguishable
further from Melendez-Diaz because Dr. Luttman
actually testified at trial and stated that she
interpreted the results, did statistical calculations, and
wrote the report. Dr. Luttman testified that her role in
the 2004 testing included writing the official report, as
did the FBI supervisors in Smith and Pendergrass v.
State, 913 N.E.2d 703, 707 (Ind. 2009).13 As such, she
did not attest to the accuracy of a “bare-bones”
statement, but rather attested to her personal
conclusions from observing and interpreting the 2004
test and its results. 

I would hold, therefore, on this limited record, that
Dr. Luttman was fit to testify to and answer questions
(and respond to cross-examination) regarding the 1985
serology report and the 2004 DNA report. Nonetheless,
Derr gets a new trial because the 2002 report, offered
solely through Dr. Luttman, was inadmissible. 

13 In Pendergrass v. State, 913 N.E.2d 703, 707 (Ind. 2009), the
prosecution chose to call a laboratory supervisor, rather than a
processor, to testify to the results of a DNA test. The appellate
court found, as in Smith, that the supervisor was permitted to
testify as to the accuracy of test results as well as the standard
operating procedures of the lab and, as a supervisor, was “perhaps
the ideal witness, against whom to lodge such challenges.”
Pendergrass, 913 N.E.2d at 707-08. Because one who supervised
lab testing is permitted to testify regarding such testing, a fortiori
Dr. Luttman, who, herself, supervised the testing, interpreted the
results, and wrote the report (that she attested to at trial), should
be allowed similarly to testify. 
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Judge Battaglia authorizes me to state that she
joins the views expressed here.
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APPENDIX D
                         

STATUTORY PROVISIONS INVOLVED

Maryland Rule 5-803(b)(6)

A memorandum, report, record, or data compilation of
acts, events, conditions, opinions, or diagnoses if (A) it
was made at or near the time of the act, event, or
condition, or the rendition of the diagnosis, (B) it was
made by a person with knowledge or from information
transmitted by a person with knowledge, (C) it was
made and kept in the course of a regularly conducted
business activity, and (D) the regular practice of that
business was to make and keep the memorandum,
report, record, or data compilation.

Maryland Rule 5-703(a)

(a) In general. The facts or data in the particular case
upon which an expert bases an opinion or inference
may be those perceived by or made known to the expert
at or before the hearing. If of a type reasonably relied
upon by experts in the particular field in forming
opinions or inferences upon the subject, the facts or
data need not be admissible in evidence.

(b) Disclosure to jury. If determined to be trustworthy,
necessary to illuminate testimony, and unprivileged,
facts or data reasonably relied upon by an expert
pursuant to section (a) may, in the discretion of the
court, be disclosed to the jury even if those facts and
data are not admissible in evidence. Upon request, the
court shall instruct the jury to use those facts and data
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only for the purpose of evaluating the validity and
probative value of the expert's opinion or inference.




