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REPLY BRIEF FOR PETITIONERS 

Respondents’ briefs, which concede that normal 
cost-causation principles were relaxed to make wind 
energy economically feasible, confirm the need for 
this Court’s review.  Respondents acknowledge that 
MISO devised the novel MVP cost-allocation regime 
to “enabl[e] the connection of renewable energy to the 
MISO grid” because, under the “existing cost-
allocation plan,” wind-powered generators and 
nearby utilities were unable or unwilling to pay their 
share of those projects’ costs.  FERC Br. 5-6.  They 
further admit that the MVP plan resolves this 
supposed problem by re-allocating those same costs 
“to all customers taking energy off the transmission 
grid.”  Id. (emphasis added); see MISO Br. 6.  And 
they justify this redistribution by invoking “system-
wide benefits” such as “the advancement of state or 
federal public polices” regarding renewable energy.  
FERC Br. 6-7; see MISO Br. 20-21.   

Never has the Federal Power Act’s “just and 
reasonable” standard or its animating cost-causation 
principle been stretched so far.  If those principles are 
to have any limiting force at all, they cannot 
countenance an admittedly “collective” cost-allocation 
scheme, MISO Br. 5, that purposefully shifts burdens 
onto non-cost-causers, all in the name of advancing 
energy policies that many states within MISO’s 
geographic footprint have not adopted.  But the 
Seventh Circuit did exactly that in upholding the 
MVP regime.  What is more, its unprecedented 
decision relied on and endorsed a series of procedural 
errors so egregious that respondents hardly defend 
them.  Those errors not only diverge from well-
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established precedents but underscore the need for 
this Court’s review.  On-the-record decisionmaking is 
critical in every case, but billions of dollars should 
not change hands based on an administrative record 
cobbled together after the fact and in some cases 
never shared with those who will bear substantial 
new costs. 

Given the stakes, this Court’s review cannot 
wait.  Parties in the dozen-plus affected states are 
investing billions of dollars in irreversible sunk costs 
right now.  And parties located in states that have 
declined to adopt renewable energy requirements will 
continue to pay for projects but derive not even the 
“policy advancement” benefit respondents tout.  Now 
is the time to review the Seventh Circuit’s far-
reaching, out-of-step, and incorrect decision.   

I. The Seventh Circuit’s Decision Eviscerates 
The Cost-Causation Principle Underlying 
The Federal Power Act’s “Just And 
Reasonable” Standard, Conflicts With 
Other Circuits, And Warrants The Court’s 
Review. 

Respondents deny the conflict between the 
decision below and the decisions of other courts of 
appeals.  FERC Br. 19-23; MISO Br. 11-16, 22-28.  
They are wrong.  Decades of D.C. Circuit cases have 
construed the cost-causation principle underlying the 
FPA’s “just and reasonable” standard to require that 
rates approved by FERC reflect “to some degree the 
costs actually caused by the customer who must pay 
them.”  Black Oak Energy, LLC v. FERC, 725 F.3d 
230, 237 (D.C. Cir. 2013) (quotation marks omitted) 
(emphases added).  The “costs assessed against a 
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party” must be roughly commensurate to “the 
burdens imposed or benefits drawn by that party.”  
Midwest ISO Transmission Owners v. FERC, 373 
F.3d 1361, 1368 (D.C. Cir. 2004) (Roberts, J.) 
(emphasis added); see Pet. 20-21.  The D.C. Circuit 
thus requires some nexus between the rates imposed 
on a ratepayer and the costs caused or benefits 
derived by that ratepayer.   

In both purpose and execution, the MVP 
methodology fails this low threshold.  MISO 
specifically formulated the methodology because 
geographically isolated renewable energy generators 
and nearby utilities could not pay their share of costs 
under the previous allocation regime.  In response, 
MISO intentionally shifted those costs away from 
those parties and onto every other party on the 
sprawling MISO system.  Accordingly, as the 
government must concede, “[g]enerators are excused 
from paying MVP costs,” FERC Br. 15 n.7, even 
though those generators and nearby utilities are the 
primary beneficiaries of MVP projects—indeed, are 
the reason the MVP framework was created.   

This is an evasion—not application—of cost-
causation, at least as the D.C. Circuit has understood 
that principle.  To be sure, “exacting precision” in 
matching costs and benefits is not required.  Midwest 
ISO Transmission Owners, 373 F.3d at 1369.  But 
petitioners have never suggested otherwise, see Pet. 
23, and the approach endorsed below is not just 
imprecise.  It is a total abandonment of any pretense 
at assigning costs to those who cause or benefit from 
them.  The difference is one of kind, not degree.  The 
D.C. Circuit has never endorsed such a radical 
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reconception of the cost-causation principle, and it 
could not do so under its governing precedents.1   

Respondents claim that some D.C. Circuit 
decisions have found system-wide cost spreading to 
satisfy the cost-causation principle.  Those decisions, 
however, only confirm the anomalous nature of the 
Seventh Circuit’s decision.  For instance, in Midwest 
ISO Transmission Owners, the D.C. Circuit, in an 
opinion by then-Judge Roberts, approved a system-
wide tariff collecting “the administrative costs of 
having an ISO,” specifically “MISO’s startup 
expenses.”  373 F.3d at 1369, 1371.  Critically, 
however, the court drew a distinction between those 
costs and “the costs of using the system,” which 
should be paid by those receiving a “specific benefit.”  
Id. at 1371.  The MVP cost-allocation methodology 
cannot be squared with that holding.  It imposes 
costs on “all customers taking energy off the 
transmission grid,” FERC Br. 6, that is, those “using 
the system,” even though the MVP projects provide a 
“specific benefit” to a small group of generators and 
                                            

1 Respondents maintain that generators must still pay the 
cost of interconnection with the transmission grid.  FERC Br. 4-
5, 15 & n.7; MISO Br. 28-29.  But that cost—akin to the cost of 
plugging a phone into a jack to connect to the broader telephone 
network—is a small fraction of and is unrelated to the cost of 
the MVP transmission lines that are the subject of the cost-
allocation scheme under review.  The government also contends 
that generators pay nothing because this will encourage 
“efficient siting.”  FERC Br. 15 n.7.  But that only underscores 
that MVP projects are specifically designed to spur 
development—and benefit generators and nearby utilities—in 
remote, otherwise uneconomical locations made economical by 
the MVP cost-shifting methodology.   
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utilities focused on renewable energy.  Under 
Midwest ISO Transmission Owners, that group—not 
the rest of MISO’s customers—should pay for that 
benefit, not be absolved of responsibility. 

Nor does the D.C. Circuit’s decision in Western 
Massachusetts Electric Co. v. FERC, 165 F.3d 922 
(D.C. Cir. 1999), aid respondents.  There, a single 
cogenerating facility sought to connect to a single 
utility’s transmission grid in Western Massachusetts.  
The court permitted the costs of necessary upgrades 
to be spread to customers on that small grid, but 
observed that the outcome might well be different if 
the “facility seeking interconnection for transmission 
purposes located its plant far from the utility’s lines 
knowing that the interconnection costs would be 
spread among the utility’s customers.”  Id. at 928.  
That is exactly the purpose and effect of MVPs:  to 
encourage the siting of renewable energy 
generators—primarily wind-powered generators—in 
remote locations, and to have the costs for projects 
necessary to transmit the generators’ output “spread 
among” all customers on MISO’s grid.  See FERC Br. 
15 n.7.  Following certain states’ enactments of 
renewable energy policies, wind-powered generators 
have sprung up in geographically isolated areas 
where the land is cheap and the wind is strong.  
Because these generators are “far from [a] utility’s 
lines,” new transmission lines must be extended out 
to them.  Enter the MVP scheme, which redistributes 
the costs of those lines to every other user on the 
grid, simply by declaring a transmission line a 
qualifying MVP if it advances renewable energy 
goals.  See Pet. 9-10.  If these circumstances do not 
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constitute a violation of the cost-causation principle, 
it is hard to imagine what could.   

Respondents contend that Sithe/Independence 
Power Partners, L.P. v. FERC, 285 F.3d 1 (D.C. Cir. 
2002), is inapposite because it “did not suggest that 
[a] cost-allocation system would be invalid unless 
FERC could establish that each entity subject to a 
charge would experience quantifiable benefits or 
could otherwise demonstrate the sort of precise 
matching of costs and benefits that petitioners seek.”  
FERC Br. 22.  As explained, however, petitioners do 
not seek a “precise matching of costs and benefits” 
but simply a cost-allocation scheme comporting with 
the cost-causation principle that there be some nexus 
between rates imposed and costs caused—not the 
purposeful rupturing of that link.  Decades of D.C. 
Circuit precedent establish that basic requirement, 
which Sithe faithfully applied but the Seventh 
Circuit did not.  See also Pet. 22-23 (citing Algonquin 
Gas Transmission Co. v. FERC, 948 F.2d 1305, 1313 
(D.C. Cir. 1991), and Elec. Consumers Res. Council v. 
FERC, 747 F.2d 1511, 1516 (D.C. Cir. 1984)).2   

Respondents contend that petitioners are wrong 
to argue that the Seventh Circuit’s decision “lack[s] a 

                                            
2 MISO dismisses Algonquin as a substantial-evidence case.  

MISO Br. 26-27.  But Algonquin required a showing of benefits 
that “each new facility” would produce, satisfying the minimal 
connection the cost-causation principle demands.  948 F.2d at 
1313 (emphasis added).  And MISO’s only answer to Electricity 
Consumers Resource Council is a telling ipse dixit:  the decision 
is simply a “poor guide” to cost-causation.  Significantly, the 
government says nothing about these cases.    
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limiting principle.”  FERC Br. 14.  But their 
explanation only proves petitioners’ point.  
Respondents assert that costs may be redistributed 
under the MVP methodology only if the transmission 
project is “designed to provide region-wide benefits” 
or “could be expected to benefit the entire MISO 
region over time.”  Id. at 15; see MISO Br. 16-17.  Yet 
FERC seems to think anything it deems beneficial to 
the entire region is ipso facto exempt from normal 
cost-causation principles.  For example, respondents 
concede—indeed, tout—that in determining “system-
wide benefits,” a qualifying benefit includes 
“advancement of state or federal public policies” 
concerning renewable energy.  FERC Br. 6-7; MISO 
Br. 20-21 (stating that “facilitating satisfaction of 
state policy mandates and goals like renewable 
portfolio standards” can be considered); see also Pet. 
9 (explaining that project satisfies MVP criteria if its 
“purpose” is to “enabl[e] [MISO] to reliably and 
economically deliver energy in support of documented 
energy policy mandates or laws”).   

This assertion is doubly flawed.  First, if “public 
policy benefits,” MISO Br. 17, suffice to displace 
normal cost-causation principles, then there truly are 
no limits.  FERC does not possess a general taxing 
power; it has been delegated only the modest power 
to set “just and reasonable” rates, which has always 
been constrained by cost-causation principles that 
deny it the ability to spread costs indiscriminately.   

Second, respondents’ acknowledgement that 
“system-wide benefits” for cost-causation purposes 
include “the advancement of state or federal public 
policies” implicates serious federalism concerns.  
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While some states within MISO’s expansive 
geographic footprint have adopted renewable energy 
mandates, many have not; some do not even have 
any renewable energy policies, and others require in-
state renewable energy.  See Pet. 27-28.  Petitioners 
have no quarrel with states’ particular policy choices, 
but those policies are far from uniform.  Accordingly, 
if respondents wish to assert that the benefits of the 
MVP methodology for cost-causation purposes 
include “facilitating satisfaction of” some “state policy 
mandates and goals,” they must accept that the MVP 
methodology is at cross-purposes with other states’ 
policies.   

Respondents have little to say about these 
federalism implications.  FERC contends that the 
MVP program does not “require customers in States 
without renewable-energy mandates to subsidize 
customers in States with such mandates.”  FERC Br. 
19.  That is a dubious assertion on its face—the lead 
petitioners in both cases before this Court are from 
states without broad-based renewable energy 
requirements—but in all events, it is no answer  to 
petitioners’ contention that FERC may not assume 
the existence of generalized, “system-wide benefits” 
when those benefits are foreclosed by the states’ 
disparate policy choices.3   

Respondents also have little to say about the 
other far-reaching implications of the Seventh 

                                            
3 MISO conflates this intrusion on federalism with the 

separate Tenth Amendment argument advanced by certain 
parties below.  See MISO Br. 30-31; Pet.App. 8-9.  Accordingly, 
its defense of FERC’s jurisdictional authority is a non sequitur. 
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Circuit’s decision.  Indeed, MISO does not dispute the 
extraordinary financial and regulatory stakes of this 
case; instead, it falls back on its merits argument 
defending the decision below.  MISO Br. 29-30.  There 
will be time enough to debate the merits of that 
decision on plenary review; it is enough for now to 
reiterate that it sanctions a ratemaking methodology 
shifting nearly $5 billion in costs among parties in 
over a dozen states.  And that is only for the sixteen 
starter projects that are “just the beginning,” 
Pet.App. 11; billions more will change hands as MISO 
approves additional projects.  Pet. 24-25.   

The government concedes, with considerable 
understatement, that the decision below “involve[s] a 
significant amount of money over time.”  FERC Br. 
23.  It nevertheless urges this Court to decline review 
because “FERC has the ability to reconsider its cost-
benefit conclusions” and the Court can always revisit 
the question after other RTOs adopt a similar 
methodology.  Id.  FERC, however, has already 
rendered a cost-benefit conclusion wholly out of step 
with the cost-causation principle, and trumpets its 
ability to continue to do so as long as it deems 
technologies favored by some states within MISO to 
be in the region-wide public interest.  And the 
government’s wait-and-see approach has nothing to 
recommend it when billions of dollars are changing 
hands now as a result of a fundamentally misguided 
decision.  Renewable energy generators are building 
facilities in remote locations, nearby utilities are 
constructing transmission lines out to them, and, in 
derogation of traditional cost-causation principles, 
FERC is requiring all MISO customers to foot the 
bill.  These billions in sunk costs are not recoverable 
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later.  In other FERC cases with such far-reaching 
consequences, this Court has not hesitated to grant 
review.  See, e.g., New York v. FERC, 535 U.S. 1, 16 
(2002) (granting review “[b]ecause of the importance 
of the proceeding”).   

II. The Seventh Circuit’s Decision Endorses 
Agency Reliance On Extra-Record 
Evidence, Warranting The Court’s Review. 

Respondents have almost nothing to say about 
the egregious procedural errors committed by FERC 
and endorsed by the Seventh Circuit.  Those errors 
were integral to upholding the novel cost-allocation 
scheme at issue and are inconsistent with the 
decisions of other courts of appeals.  They further 
underscore the need for this Court’s review of the 
decision below.   

Respondents do not dispute that the critical 
studies and workpapers underlying MISO’s cost-
causation analysis were never entered into the 
administrative record.  Nor could they, given MISO’s 
motion below to supplement the appendix with 
certain studies.  See Pet. 13, 32-33.  Respondents 
dismiss this most fundamental requirement of 
administrative law by claiming that some of the 
studies were “publicly available,” noting FERC’s 
provision of Internet links in its orders.  FERC Br. 
24-25; MISO Br. 33-35.4  Even if that were generally 
sufficient, but see Wis. Power & Light Co. v. FERC, 
363 F.3d 453, 463 (D.C. Cir. 2004) (permitting 

                                            
4 The Court need not bother looking up the studies; every one 

of the provided links is defective.   
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reliance on publicly available studies where 
petitioner “resist[ed]” creation of studies for the 
record), respondents ignore that FERC relied on 
studies created after petitioners could have 
challenged them.  The initial FERC order was issued 
on December 16, 2010, and rehearing requests were 
filed by January 17, 2011.  See 18 C.F.R. § 385.713(b) 
(setting thirty-day deadline for rehearing requests).  
FERC’s rehearing order, however, principally relied 
on a study issued in March 2011.  See Pet.App. 146 
n.314.  And FERC “does not permit parties to 
introduce new evidence for the first time on 
rehearing.”  Potomac-Appalachian Transmission 
Highline, L.L.C, 133 FERC ¶ 61,152, 61,722 (Nov. 19, 
2010).  Accordingly, respondents are quite wrong to 
assert that the agency (and the Seventh Circuit) 
relied upon critical evidence “made public in the 
proceeding and exposed to refutation.”  Chamber of 
Commerce of U.S. v. SEC, 443 F.3d 890, 900 (D.C. 
Cir. 2006).  To the contrary, petitioners had no 
“suitable opportunity to contradict it or ‘parry its 
effect.’”  Union Elec. Co. v. FERC, 890 F.2d 1193, 
1202-03 (D.C. Cir. 1989).   

But even respondents’ “publicly available” 
argument does not apply to MISO’s cost-causation 
workpapers that petitioners sought.  See MISO Br. 33 
(conceding that “certain workpapers were not 
produced”).5  Respondents parrot FERC’s conclusion 

                                            
5 The government—but not MISO—suggests that petitioners 

have waived this point, because only one petitioner sought “an 
individualized assessment of benefits.”  FERC Br. 26 n.9.  In 
fact, two petitioners (not one) sought “project-specific cost-
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on rehearing that it would have been “unduly 
burdensome” for MISO to have provided these critical 
documents.  MISO did not so claim at the time, 
however, see Pet. 33, and in all events, respondents 
cite no case even suggesting an “unduly burdensome” 
exception.  As their own authority holds, without 
qualification, an agency “may not rely on data known 
only to the agency.”  Wis. Power & Light, 363 F.3d at 
463; see also Chamber of Commerce, 443 F.3d at 900.  
Particularly when billions of dollars are at stake, it is 
hardly burdensome to disclose already-created 
documents.  Nor do respondents dispute the vital 
importance of the workpapers, which would have 
allowed petitioners to test and challenge the critical 
inputs and assumptions FERC used to support its 
cost-causation conclusions.   

Finally, respondents do not even try to defend 
the Seventh Circuit’s “further answer to both the 
substantive and procedural questions” in this case—
viz., that MISO members can “vote with their feet” by 
leaving MISO.  See Pet. 36 n.9.  Nor do respondents 
dispute that the potential for “unconscionable 
regulatory delay” is an invalid basis for hand-waving 
an agency’s violations of law.  Id.  Like the rest of the 
decision below, these determinations reflect an 
opinion long on informality, short on the law, and out 
of step with other courts of appeals.  Even in the 
normal course, those considerations would warrant 

                                                                                          
benefit information” underlying MISO’s summary studies.  
Pet.App. 129-30.  Those are the “workpapers” to which 
petitioners refer—the analyses underlying the summary studies 
that respondents claim were “publicly available.”   
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this Court’s review.  When, as here, billions of dollars, 
far-reaching regulatory consequences, and the need 
for clarity on an important issue are at stake, the 
case for this Court’s review is compelling.   

CONCLUSION 

The Court should grant the petition. 
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