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MOTION FOR LEAVE TO FILE BRIEF 
AS AMICUS CURIAE 

Pursuant to Rule 37.2(b) of the Rules of this Court, 
TechNet hereby respectfully moves for leave to file 
the accompanying brief as amicus curiae supporting 
petitioners in this case.  TechNet provided timely no-
tice of its intent to file this brief.  Petitioners have 
consented to filing.  Respondent does not consent, 
however, because in light of the fact that other amici 
are filing briefs in support of petitioners, “TechNet’s 
position is amply represented” and thus “there is no 
need for an additional amicus brief.” 

Respondent may believe that the Delaware judges 
seeking this Court’s review have sufficient support 
from others, but that does not mean “TechNet’s posi-
tion is amply represented.”  To the contrary, neither 
petitioners nor other amici represent TechNet’s dis-
tinct interest in this case.  The decision below sets 
aside an arbitration program that is particularly valu-
able to this country’s leading technology companies.  
TechNet’s members are the chief executive officers 
and senior executives of many of those companies, to-
gether representing more than two million employees 
and $800 billion in revenues.  They know firsthand the 
critical importance of the Delaware statute at issue to 
resolving complex technological disputes in a prompt 
and efficient way—which in turn affects Delaware’s 
(and other States’) ability to attract and retain cut-
ting-edge technology companies. 

TechNet respectfully submits that its views on the 
importance of this case shed additional light on the 
issues presented here and the need for this Court’s 
review.  In light of those views and its substantial in-
terest in the resolution of this case, TechNet requests 
that it be granted leave to participate as an amicus 
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curiae by filing the accompanying brief in support of 
petitioners. 
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BRIEF FOR TECHNET 
AS AMICUS CURIAE SUPPORTING PETITIONERS 

—————— 

INTEREST OF AMICUS CURIAE 

TechNet is an association of chief executive offic-
ers and senior executives of the Nation’s leading 
technology companies, including in the fields of in-
formation technology, biotechnology, clean technolo-
gy, venture capital, e-commerce, and finance.*  To-
gether, they represent more than two million employ-
ees and $800 billion in revenues.  By uniting technolo-
gy industries’ strongest voices with federal and state 
leaders, TechNet helps to shape public policy that 
promotes the growth of technology-led innovation.  
TechNet therefore has a substantial interest in this 
case, because the statute at issue is part of an ongoing 
effort by the State of Delaware to provide business-
es—including technology innovators—with an effi-
cient and effective forum for resolving their disputes.  
The success of that effort in turn will contribute to 
and advance America’s global leadership in technolo-
gy and innovation. 

SUMMARY OF ARGUMENT 

A. The State of Delaware has historically been the 
preeminent domicile for this country’s businesses, in 
significant part because its Court of Chancery is re-

                                                  
* Pursuant to Rule 37.6, amicus affirms that no counsel for a par-

ty authored this brief in whole or in part and no person other than 
amicus or its counsel contributed any money to fund its preparation 
or submission.  Amicus provided timely notice of its intent to file 
this brief.  Petitioners have consented but respondent has withheld 
consent.  Amicus therefore has filed a motion for leave to file this 
brief. 
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nowned for its ability to resolve complex business dis-
putes.  But with the rise of alternative dispute resolu-
tion both here in the United States and in other coun-
tries around the world, Delaware has found that its 
courts must develop mediation and arbitration pro-
grams to continue meeting the needs of businesses.  
Through the participation of Court of Chancery judg-
es, Delaware achieves the best of all worlds:  prompt 
and confidential treatment of business disputes before 
decisionmakers with specialized expertise.  Losing 
that program impairs the State’s ability to continue 
attracting and retaining companies (and the jobs and 
tax revenues that accompany them). 

B. Delaware’s arbitration program has been suc-
cessful in resolving business disputes generally, but it 
is particularly valuable for resolving disputes over 
technology or intellectual property.  Resolution of 
those disputes requires decisionmakers experienced 
in technical subject matter, confidentiality to protect 
against the disclosure of sensitive proprietary infor-
mation, and promptness to ensure that businesses can 
make strategic decisions while the technology at issue 
is still current.  The Delaware arbitration program 
possesses all three of those attributes, which is why it 
offers an innovative and important dispute resolution 
mechanism for American and international business-
es.  Developing a means of resolving disputes that can 
keep pace with technological change is no mean feat, 
so it would be a shame if Delaware’s arbitration pro-
gram were summarily ended without review by this 
Court. 

C. This State program also has benefits well be-
yond those felt by business and technology companies.  
At a time when the federal courts are facing record 
numbers of disputes involving technology and intel-
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lectual property, arbitration in the Court of Chancery 
stands to lighten that load.  In addition, it provides a 
nationwide model for alternative dispute resolution, 
which is doubly important in light of the fact that oth-
er States look to Delaware as a leader in the develop-
ment of corporate law.  This type of State experimen-
tation thus not only furthers important interests of 
federalism but also encourages arbitration of private 
disputes.  At a minimum, this Court should not permit 
such an important state statute to be set aside on nov-
el federal constitutional grounds without further re-
view. 

ARGUMENT  

THE QUESTION PRESENTED IS CRITICALLY 
IMPORTANT TO THE NATION’S LEADING 
TECHNOLOGY COMPANIES 

The State of Delaware has historically been the 
preeminent domicile for this country’s businesses and 
corporations.  But as Delaware knows, past perfor-
mance is no guarantee of future results.  In order to 
continue serving the needs of the businesses incorpo-
rated there, Delaware has taken steps over time to 
ensure that its Court of Chancery remains able to re-
solve complex business and technology disputes effi-
ciently and effectively, including through mediation 
and arbitration.  Those steps have been highly suc-
cessful thus far, and they represent precisely the type 
of State-led innovation that our federalist system en-
courages. 

Delaware’s latest effort provides an arbitration 
process that is particularly valuable for resolving 
complex technological disputes.  Such disputes re-
quire precisely what the Court of Chancery is unique-
ly positioned to offer:  prompt, confidential resolution 
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by decisionmakers with specialized expertise.  The 
benefits of that state system should not be lightly 
dismissed.  The federal courts, including this Court 
and the Federal Circuit, have had to contend in recent 
years with the rising number and complexity of busi-
ness disputes involving technology or intellectual 
property.  The fact that Delaware has attempted to 
fill that void should be cause for relief rather than 
concern.  At the least, the importance of the statute at 
issue warrants this Court’s review. 

A. Delaware Has Determined That Maintaining 
Its Preeminence As A Corporate Forum Re-
quires Innovation In Dispute Resolution 

Delaware has long stood at the center of the Amer-
ican business community, in significant part because 
its Court of Chancery has been expert in resolving 
complex business disputes.  That has allowed Dela-
ware to vie not only with other States but with juris-
dictions around the world in attracting and retaining 
companies (and the jobs and tax revenues that accom-
pany them).  But like the businesses that call it home, 
Delaware has found that it cannot rest on its laurels.  
To continue meeting the needs of its business commu-
nity, the State has developed mediation and arbitra-
tion programs that provide speedy and flexible resolu-
tion of corporate disputes. 

1. Delaware’s Court of Chancery Has Long 
Been Renowned For Its Ability To Meet 
The Needs Of The Business Community 

Delaware is a leading place of domicile for U.S. and 
international corporations.  There are over one million 
companies domiciled in Delaware, including more 
than half of all U.S. publicly-traded companies and 
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64 percent of the Fortune 500.  See Jeffrey W. Bull-
ock, Delaware Division of Corporations 2012 Annual 
Report 1 (2013).  Companies choose Delaware as their 
legal home in large part because its Court of Chan-
cery is the premier business court in the United 
States.  See ibid. (“[O]ur Court of Chancery is a 
unique, centuries old business court that has written 
most of the modern U.S. corporation case law.”); John 
F. Coyle, Business Courts and Interstate Competi-
tion, 53 Wm. & Mary L. Rev. 1915, 1920 (2012) (noting 
that “Delaware’s success in attracting corporate char-
ters is partly attributable to the high quality of its 
Court of Chancery”); William H. Rehnquist, The 
Prominence of the Delaware Court of Chancery in the 
State-Federal Joint Venture of Providing Justice, 
48 Bus. Law 351, 354 (1992) (“The Delaware state 
court system has established its national preeminence 
in the field of corporation law due in large measure to 
its Court of Chancery.”). 

Because of the critical role that Delaware courts 
have played in the development of corporate law, oth-
er States routinely rely on the decisions of those 
courts in developing their own corporate law.  See, 
e.g., Rock Ivy Holding, LLC v. RC Properties, LLC, 
No. M2012-2702-COA-R3-CV, 2014 WL 356982, at *7 
(Tenn. Ct. App. 2014) (“[I]n matters of corporate law, 
Tennessee courts look to Delaware law due in part 
because Delaware has become the most popular state 
in which to incorporate businesses, and, as a result, its 
judiciary have become specialists in the field.”); Wil-
liams v. Stanford, 977 So. 2d 722, 727-28 (Fla. Dist. 
Ct. App. 2008) (“The Florida courts have relied upon 
Delaware corporate law to establish their own corpo-
rate doctrines.”) (quoting Int’l Ins. Co. v. Johns, 874 
F.2d 1447, 1459 n.22 (11th Cir. 1989)); Casey v. Bren-
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nan, 780 A.2d 553, 567 (N.J. Super. Ct. App. Div. 
2001) (“When considering issues of first impression in 
New Jersey regarding corporate law, we frequently 
look to Delaware for guidance or assistance.”).  As a 
result, Delaware’s ability to maintain the quality and 
usefulness of its courts affects not only that State but 
many other States as well. 

2. Delaware Has Found That Mediation And 
Arbitration Allow The Court Of Chancery 
To Continue Meeting The Business Com-
munity’s Needs 

Although the quality of the Delaware courts has 
historically attracted corporate charters, the State 
has found that its courts’ ability to resolve companies’ 
disputes is vital to continuing to attract businesses in 
a globalized and dynamic economy.  See, e.g., Mark J. 
Roe, Delaware’s Shrinking Half-Life, 62 Stan. L. 
Rev. 125, 153-154 (2010) (arguing that Delaware needs 
“to adopt innovations that occur elsewhere and, some-
times, to stay ahead of the game” to prevent “[t]he 
dynamism and turnover of American business” from 
“displac[ing] Delaware corporate law”); cf. Rehnquist, 
supra, at 354 (praising “innovative judicial admin-
istration” and “courageous leadership” as “hallmarks 
of the Delaware Court of Chancery”).  The Delaware 
General Assembly has therefore taken steps to ensure 
that the State’s courts are able to resolve a full range 
of commercial disputes in a timely and efficient way. 

a. In 2003, “to remain preeminent in its ability to 
meet the needs of its business community,” Delaware 
expanded the jurisdiction of the Court of Chancery in 
certain respects.  S.B. 58, 142d Gen. Assem., Reg. 
Sess. (2003 Bill Summ.).  The Court of Chancery was 
given the authority to hear any “technology dispute” 
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between businesses involving at least a million dol-
lars, provided that the businesses consent and at least 
one is domiciled in Delaware.  See Del. Code Ann. 
tit. 10, § 346(a) (2003).  The state legislature recog-
nized, however, that “[m]any technology businesses 
desire to have disputes resolved in a less expensive 
and litigious way.”  2003 Bill Summ.  Delaware busi-
nesses therefore can also agree to have their technol-
ogy disputes mediated rather than adjudicated by the 
Court of Chancery.  See Del. Code Ann. tit. 10, 
§ 346(a) and (d) (2003).  By statute, such “[m]ediation 
proceedings shall be considered confidential and not 
of public record.”  Id. § 346(a). 

The Delaware legislature also gave the Court of 
Chancery the authority to mediate any “business dis-
pute” involving at least a million dollars, again pro-
vided that the businesses consent and at least one is 
domiciled in Delaware.  See Del. Code Ann. tit. 10, 
§ 347 (2003).  Those mediation proceedings likewise 
are “confidential and not of public record.”  Ibid.  The 
Delaware legislature viewed the mediation option as 
“provid[ing] a new type of service to Delaware busi-
nesses, at a time when businesses are more interested 
than ever in cost-effective and confidential methods to 
resolve litigable controversies consensually.”  2003 
Bill Summ.  Taken together, the new statutory provi-
sions were intended to encourage the Court of Chan-
cery to mediate “complex corporate and commercial 
disputes, including technology disputes.”  Del. Code 
Ann. tit. 10, § 347 (2003).  The legislature sought “to 
keep Delaware ahead-of-the-curve in meeting the 
evolving needs of businesses, thus strengthening the 
ability of the State to convince such businesses to in-
corporate and locate [t]here.”  2003 Bill Summ. 
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According to Delaware judges, the mediation pro-
gram has been quite successful in resolving business 
and technology disputes.  See, e.g., Donald F. Parsons 
Jr. & Joseph R. Slights III, The History of Dela-
ware’s Business Courts:  Their Rise to Preeminence, 
17 ABA Bus. L. Today, no. 4, 2008 (noting that in the 
early years of the program the success rate for busi-
ness disputes “exceed[ed] 70 percent” and most tech-
nology disputes also were mediated successfully).  As 
now-Chief Justice Strine has observed, the process 
works because it is conducted “by a judge whose day-
to-day work is the resolution of complicated business 
disputes on a court noted for its attempt to promul-
gate consistent rulings.”  Leo E. Strine, Jr., “Media-
tion-Only” Filings in the Delaware Court of Chan-
cery:  Can New Value Be Added by One of America’s 
Business Courts?, 53 Duke L. J. 585, 592 (2003).  That 
forces parties to comport themselves civilly, to assess 
their positions soberly, and to present their cases in a 
way that respects the other demands on the judge’s 
time.  See id. at 592-593. 

b. Despite the success of Delaware’s mediation 
program, companies nevertheless increasingly chose 
to resolve their disputes elsewhere.  See John Armour 
et al., Delaware’s Balancing Act, 87 Ind. L.J. 1345, 
1354-1363 (2012) (detailing the decline in business lit-
igation filed in Delaware from 2002 to 2009).  That 
gave the State cause for concern because a significant 
factor in where companies choose to locate is a juris-
diction’s ability to resolve business disputes efficiently 
and effectively.  And it was particularly problematic 
with respect to leading technology companies, which 
are often global and can opt to resolve their disputes 
in a variety of places around the world.  See William 
Grantham, The Arbitrability of International Intel-
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lectual Property Disputes, 14 Berkeley J. Int’l L. 173, 
199-219 (1996) (canvassing intellectual property arbi-
tration laws in 18 countries in Europe, Asia, the 
Americas, and the Middle East); Julia A. Martin, 
Note, Arbitrating in the Alps Rather Than Litigating 
in Los Angeles: The Advantages of International In-
tellectual-Property-Specific Alternative Dispute Res-
olution, 49 Stan. L. Rev. 917, 963-969 (1997) (discuss-
ing the benefits of intellectual property arbitration in 
Switzerland). 

Moreover, foreign nations have begun to recognize 
that fact and to develop specialized tribunals for arbi-
tration.  See Jessica Tyndall, The Delaware Arbitra-
tion Experiment:  Not Just A “Secret Court,” 6 J. 
Bus. Entrepreneurship & L. 395, 408 (2013).  At least 
three nations—Australia, India, and Ireland—have 
established specialized courts to hear international 
arbitration matters.  See ibid.  Several other na-
tions—including France, the United Kingdom, Swit-
zerland, Sweden, and China—have designated certain 
courts or judges to hear cases seeking to challenge or 
enforce arbitration awards.  See ibid.  Delaware thus 
found that there was intense demand among interna-
tional businesses for efficient and practicable arbitral 
fora—and that the Court of Chancery should provide 
Delaware businesses with such a forum or risk send-
ing international corporations offshore. 

In 2009, “to preserve Delaware’s pre-eminence in 
offering cost-effective options for resolving disputes, 
particularly those involving commercial, corporate, 
and technology matters,” the State again expanded 
the jurisdiction of the Court of Chancery.  H.B. 49, 
145th Gen. Assem., Reg. Sess. (2009 Bill Summ.).  
This time, the Court of Chancery was given the au-
thority to arbitrate the same business and technology 
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disputes that are eligible for mediation.  See Del. 
Code Ann. tit. 10 § 349(a) (2009).  Like mediation, 
such arbitration proceedings are “entirely voluntary” 
and typically involve “business-to-business disputes 
about major contracts, joint ventures, or technology.”  
2009 Bill Summ.  And “because arbitration is tradi-
tionally private,” arbitration proceedings in the Court 
of Chancery are confidential but the record is filed 
with the Delaware Supreme Court in the event of an 
appeal.  Ibid. 

Although it was only available for a short time, the 
arbitration process was highly successful:  five of six 
cases were resolved in a single day.  See Steven M. 
Davidoff, The Life and Death of Delaware’s Arbitra-
tion Experiment, N.Y. Times, Aug. 31, 2012, 
http://dealbook.nytimes.com/2012/08/31/the-life-and-
death-of-delawares-arbitration-experiment/?php=true 
&_type=blogs&_r=0.  That should not be surprising 
because the arbitration program offers the same ben-
efits as its predecessor mediation program:  prompt 
and confidential treatment of technology and business 
disputes before judges with specialized expertise.  See 
Tyndall, supra, at 408 (“Chancery arbitration provid-
ed a forum in which parties could tailor the process to 
fit their individual needs and confidentiality concerns, 
while still providing confidence and predictability to 
clients  *  *  *  weary of private arbitration.”). 

B. Delaware’s Arbitration Program Is Particu-
larly Valuable For Resolving Complex 
Technological Disputes 

Although the Delaware arbitration program has 
been successful with respect to business disputes 
generally, it is particularly valuable for resolving dis-
putes over technology or intellectual property.  Reso-
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lution of those disputes requires decisionmakers ex-
perienced in technical subject matter, confidentiality 
to protect against the disclosure of sensitive proprie-
tary information, and promptness to ensure that busi-
nesses can make strategic decisions while the tech-
nology at issue is still current.  The Delaware arbitra-
tion program possesses all three of those attributes, 
which is why it offers an innovative and important 
dispute resolution mechanism for American and in-
ternational businesses. 

1. Court of Chancery Judges Have Expertise 
And Experience In Resolving Complicated 
Technical Or Scientific Issues 

Deciding technological disputes requires deci-
sionmakers who understand the underlying technical 
or scientific issues.  See, e.g., Raymond G. Bender, 
Jr., Arbitration—An Ideal Way to Resolve High-Tech 
Industry Disputes, 65 Disp. Resol. J. 44, 47 (2010) 
(explaining the need for “qualified expert arbitra-
tors”); Blonder-Tongue Labs., Inc. v. Univ. of Ill. 
Found., 402 U.S. 313, 331 (1971) (“[P]atent litigation 
can present issues so complex that legal minds, with-
out appropriate grounding in science and technology, 
may have difficulty in reaching decision.”).  Although 
parties typically have some involvement in selecting 
arbitrators, their choices are often constrained:  many 
arbitrators lack technical expertise.  See Richard P. 
Cusick et al., A Critical Analysis of the Proposed Na-
tional Patent Board, 13 Ohio St. J. on Disp. Resol. 
461, 473 (1998) (noting that “traditional forms” of al-
ternative dispute resolution “suffer from significant 
drawbacks,” most notably “the lack of arbitrators and 
mediators with sufficient technical expertise in tech-
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nology and patent law to provide quality judgments in 
a reasonable time and at a reasonable cost”). 

The current judges of the Court of Chancery have 
backgrounds in chemical engineering, electrical engi-
neering, and patent litigation, combined with decades 
of experience in business law.  Since Delaware ex-
panded the Chancery Court’s jurisdiction in 2003 to 
include high-dollar technology disputes, those judges 
have proven adept at handling cases involving difficult 
and time-sensitive technical issues.  See, e.g.,  Con-
tinuum Managed Servs., LLC v. Datto, Inc., No. 
7749-VCG, 2012 WL 6561089 (Del. Ch. Dec. 14, 2012) 
(granting preliminary injunction to comply with soft-
ware licensing agreement); Pharmathene, Inc. v. SI-
GA Techs., Inc., No. 2627-VCP, 2011 WL 4390726 (Del 
Ch. Sept. 22, 2011) (finding breach of duty to negoti-
ate pharmaceutical licensing agreement in good faith).  
And as a result of the State’s mediation program, the 
judges now have more than a decade’s experience me-
diating cases involving computer software and hard-
ware; biological, pharmaceutical, or agricultural tech-
nology; and the Internet and electronic and digital 
media.  See Del. Code Ann. tit. 10 § 346(c)(1) (2003). 

Moreover, as a court of equity, the Court of Chan-
cery has long been an important forum for the prompt 
adjudication of intellectual property disputes—such 
as the misappropriation of trade secrets or the breach 
of nondisclosure or confidentiality agreements—in 
which plaintiffs typically seek immediate injunctive 
relief.  See Cathy L. Reese & William J. Marsden, Jr., 
Technology Litigation in the Delaware Court of 
Chancery § 1.02[1] (2012) (citing cases); Agilent 
Techs., Inc. v. Kirkland, C.A. No. 3512-VCS, 2010 WL 
610725 (Del. Ch. Feb. 18, 2010) (finding that former 
employees of scientific company breached confidenti-
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ality agreements and misappropriated trade secrets 
related to high-performance liquid chromatography); 
Merck & Co. v. SmithKline Beecham Pharm. Co., 
No. C.A. 15443-NC, 1999 WL 669354 (Del. Ch. Aug. 5, 
1999), aff’d, 766 A.2d 422 (Del. 2000) (finding that 
pharmaceutical company misappropriated trade se-
crets relating to process for producing chicken pox 
vaccine).   

Simply put, the Court of Chancery has a “long his-
tory of able judges” with “a high level of judicial com-
petence,” Robert K. Rasmussen & Randall S. Thomas, 
Timing Matters:  Promoting Forum Shopping By In-
solvent Corporations, 94 Nw. U. L. Rev. 1357, 1385 
(2000), and their expertise in technology litigation 
confers a distinct advantage relative to other types of 
arbitration or alternative dispute resolution. 

2. Technological Disputes Require Confi-
dentiality To Prevent The Disclosure of 
Intellectual Property 

Confidentiality is vital in technology disputes to 
prevent the disclosure of intellectual property to ex-
isting or would-be competitors.  See, e.g., Amy J. 
Schmitz, Untangling the Privacy Paradox in Arbitra-
tion, 54 U. Kan. L. Rev. 1211, 1234 (2006) (“Secrecy 
may benefit all parties in arbitration, especially in 
corporate disputes involving intellectual property and 
other business secrets.”).  Indeed, the disclosure of 
confidential intellectual property can spell ruin for a 
technology company.  As a result, those companies 
often will arbitrate in the Court of Chancery only if—
as with arbitration generally—the proceedings are 
confidential.  It therefore misses the point to assert, 
as the panel majority did, that “disputants might still 
opt for arbitration” even without confidentiality.  Pet. 
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App. 18a-19a.  They might in rare instances, but be-
cause disputants frequently regard confidentiality as 
highly desirable or even essential, they are substan-
tially less likely to opt for a form of dispute resolution 
that is not confidential.  Rather, they are likely to 
take their disputes elsewhere, including to foreign ar-
bitral fora. 

The court of appeals minimized those concerns by 
overstating the value of protective orders in this con-
text.  See Pet. App. 17a.  As the court observed, Del-
aware Chancery Court Rule 5.1 allows parties to re-
quest that documents containing “trade secrets” or 
“sensitive proprietary information” be filed confiden-
tially.  See Del. Ch. Ct. R. 5.1(b)(2).  But Rule 5.1 
permits anyone, including any member of the press or 
public, to challenge a court’s designation of infor-
mation as confidential merely by filing a notice, which 
need not even articulate any basis for the challenge.  
See Protecting Public Access to the Courts:  Chancery 
Rule 5.1 at 6 (2013), http://courts.delaware.gov/rules/ 
ChanceryMemorandumRule5-1.pdf.  The burden is 
then on the relevant party to justify continued treat-
ment of the information as confidential—meaning that 
parties must always run the risk that protected in-
formation will be placed in the public domain.  In ad-
dition, confidential treatment expires after three 
years, absent a burdensome litigation process with 
briefing and evidence.  See Del. Ch. Ct. R. 5.1(g)(2). 

But even assuming that protective orders were ca-
pable of safeguarding sensitive information in theory, 
that would not answer any of the real-world concerns 
in practice.  For one thing, technology companies 
must worry about inadvertent disclosure.  See, e.g., In 
re Application to Unseal 98 Cr. 1101(ILG), 891 F. 
Supp. 2d 296, 299-300  (E.D.N.Y. 2012) (discussing 
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sealed information that “was inadvertently unsealed” 
by the court clerk).  An accidental reference in a mo-
tion or during a hearing can irremediably reveal pro-
prietary information or interfere with related cases, 
such as parallel patent proceedings.  In public litiga-
tion, parties expend a great deal of time and energy 
attempting to prevent such missteps, which in turn 
slows resolution and diverts attention from the mer-
its.  By contrast, in private arbitration, parties can 
proceed directly to the merits without constant fear of 
disclosure.  See Schmitz, supra, at 1222-1227 (detail-
ing the benefits of private arbitration and observing 
that increased transparency can hinder both flexibil-
ity and efficiency). 

3. Technological Disputes Must Be Resolved 
Quickly Before The Technology At Issue 
Becomes Outdated. 

Resolving disputes efficiently is particularly im-
portant in the fast-changing world of technology.  See 
Bender, supra, at 44-47.  The Court of Chancery is 
already known for the expeditious way in which it ad-
judicates cases.  See Lawrence A. Hamermesh, The 
Policy Foundations of Delaware Corporate Law, 
106 Colum. L. Rev. 1749, 1760 (2006) (“A sufficiently 
uncrowded docket permits urgent cases to be resolved 
expeditiously, sometimes amazingly so.”); Leo E. 
Strine, Jr., The Delaware Way:  How We Do Corpo-
rate Law and Some of the New Challenges We (and 
Europe) Face, 30 Del. J. Corp. L. 673, 682 (2005) 
(“[A]s a matter of judicial culture, chancery developed 
a deep commitment to the timely resolution of dis-
putes.”); Rehnquist, supra, at 354 (“Because the 
Court of Chancery, by design, has no jurisdiction over 
criminal and tort cases—matters which create huge 



16 

 

backlogs in other judicial systems—corporate litiga-
tion can proceed quickly and effectively.”). 

That efficiency is even more pronounced with re-
spect to arbitration.  First, arbitration of technology 
disputes is generally much faster than litigation.  See 
Martin, supra, at 924-926 (explaining that “arbitration 
can resolve complex commercial, patent infringement, 
licensing, or other intellectual property disputes in 
15 percent of the time typically required to resolve 
the same dispute through litigation” at “one-third of 
the cost”).  Second, Delaware’s arbitration program 
further expedites the process by requiring that a 
hearing occur within 90 days of receiving a petition 
for arbitration.  See Del. Ch. Ct. R. 97(e).  As the pan-
el majority acknowledged, arbitration by Chancery 
Court judges is designed to be “faster and more flexi-
ble than regular Chancery Court trials.”  Pet. App. 
19a.  The decision below thus chokes off the rare dis-
pute resolution mechanism that is capable of keeping 
pace with technological change. 

C. Delaware’s Arbitration Program Provides 
Important Relief To Litigants And Promotes 
Values Of Federalism 

Delaware’s arbitration program eases the burden 
of complex technology litigation on the federal courts 
and provides a nationwide model for alternative dis-
pute resolution.  That type of State experimentation 
furthers important interests of federalism and en-
courages arbitration of private disputes.  At a mini-
mum, this Court should not permit such an important 
state statute to be set aside on federal constitutional 
grounds without further review. 



17 

 

1. Federal Courts Are Facing An Increasing 
Number Of Complex Technology Disputes 

Federal courts are facing record numbers of dis-
putes involving technology or intellectual property.  
See Lisa Shuchman, Beyond High Tech:  2013 Patent 
Litigation Survey, Corp. Couns., Nov. 1, 2013, 
http://www.corpcounsel.com/id=1202623112306/Beyon
d+High+Tech%3Fmcode=0&curindex=0&curpage=
ALL (finding that “[t]he number of patent cases filed 
in 2012 reached 5,189 in 2012—an increase of 29 per-
cent over 2011,” which “is the highest number ever 
recorded”); John R. Allison et al., Patent Litigation 
and the Internet, 2012 Stan. Tech. L. Rev. 1, 1 (2012) 
(“Patent infringement litigation has not only in-
creased dramatically in frequency over the past few 
decades, but also has seen striking growth in both 
stakes and costs.”).  In part that is a reflection of the 
growth in the amount of intellectual property itself.  
For instance, the number of patents issued annually 
by the Patent and Trademark Office hit a record high 
of 224,505 in 2011.  See Paul R. Gugliuzza, The Feder-
al Circuit As A Federal Court, 54 Wm. & Mary L. 
Rev. 1791, 1855 (2013). 

This Court’s own docket reflects the increasing 
number of complex disputes involving technology or 
intellectual property.  Just this Term, the Court is 
slated to review five decisions of the Federal Circuit 
raising issues of patent infringement and patentabil-
ity for heart stimulators, elliptical machines, comput-
er-implemented inventions, heart-rate monitors, and 
electronic communications software.  See Medtronic, 
Inc. v. Mirowski Family Ventures, LLC, 134 S. Ct. 
843 (Jan. 22, 2014); Icon Health & Fitness, Inc. v. Oc-
tane Fitness, LLC, 496 Fed. Appx. 57 (Fed. Cir. 2012), 
cert. granted, 134 S. Ct. 49 (Oct. 1, 2013) (No. 12-
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1184); CLS Bank Int’l v. Alice Corp., 717 F.3d 1269 
(Fed. Cir. 2013), cert. granted, 134 S. Ct. 734 (Dec. 6, 
2013) (No. 13-298); Biosig Instruments, Inc. v. Nauti-
lus, Inc., 715 F.3d 891 (Fed. Cir. 2012), cert. granted, 
134 S. Ct. 896 (Jan. 10, 2014) (No. 13-369); Akamai 
Techs., Inc. v. Limelight Networks, Inc., 692 F.3d 
1301 (Fed. Cir. 2012), cert. granted, 134 S. Ct. 
895 (Jan. 10, 2014) (No. 12-786). In addition, the Court 
will consider complicated issues of copyright and 
trademark law. See American Broadcasting Compa-
nies, Inc. v. Aereo, Inc., 712 F.3d 676 (2d Cir. 2013), 
cert. granted, 134 S. Ct. 896 (Jan. 10, 2014) (No. 13-
461); POM Wonderful LLC v. The Coca-Cola Co., 
679 F.3d 1170 (9th Cir. 2012), cert. granted, 134 S. Ct. 
895 (Jan. 10, 2014) (No. 12-761); Static Control Com-
ponents, Inc. v. Lexmark Int’l, Inc., 697 F.3d 387 (6th 
Cir. 2012), cert. granted, 133 S. Ct. 2766 (June 3, 2013) 
(No. 12-873). 

The rise in technology-related cases places real 
burdens on courts because such litigation “frequently 
is complex, long, and difficult.”  Rohm & Haas Co. v. 
Brotech Corp., 127 F.3d 1089, 1092 (Fed. Cir. 1997); 
see Kimberly A. Moore, Forum Shopping in Patent 
Cases: Does Geographic Choice Affect Innovation?, 
79 N.C. L. Rev. 889, 933-934 (2001) (surveying evi-
dence that “patent cases are more complex than the 
mass of civil case filings”).  By providing a quick and 
efficient way for businesses to resolve significant dis-
putes over technology or intellectual property, Dela-
ware’s program encourages arbitration and should 
lighten the load of federal courts.  See AT&T Mobili-
ty LLC v. Concepcion, 131 S. Ct. 1740, 1749 (2011) 
(describing the Federal Arbitration Act as “embody-
ing a national policy favoring arbitration”) (altera-
tions and internal quotation marks omitted); cf. Rob-
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ert Lawrence Co. v. Devonshire Fabrics, Inc., 271 
F.2d 402, 410 (2d Cir. 1959) (finding that one of the 
goals of the Federal Arbitration Act is “to help ease 
the current congestion of court calendars”).  At the 
least, the potential benefits of this State program 
counsel strongly in favor of further review. 

2. Delaware’s Effort To Adapt Its Courts 
Should Not Be Set Aside On Novel Consti-
tutional Grounds Without Further Review 

Finally, this Court has often made clear that, 
among the advantages of our federalist system of 
government, it permits States to serve as marketplac-
es for innovation.  See New State Ice Co. v. Liebmann, 
285 U.S. 262, 311 (1932) (Brandeis, J., dissenting).  
That is among the reasons why courts are properly 
reluctant to set aside state statutes on federal consti-
tutional grounds.  See, e.g., McDonald v. Bd. of Elec-
tion Comm’rs, 394 U.S. 802, 808-809 (1969) (“Legisla-
tures are presumed to have acted constitutionally.”); 
Smith v. Doe, 538 U.S. 84, 110 (2003) (Souter, J., con-
curring in the judgment) (noting “the presumption of 
constitutionality normally accorded a State’s law”).  
That reluctance should be especially evident when a 
State has acted consistently with federal policy.  See 
AT&T Mobility LLC, 131 S. Ct. at 1745 (describing 
the “liberal federal policy favoring arbitration”) (in-
ternal quotation marks omitted). 

Here, based on its extensive experience over time 
with the changing needs of its business community, 
Delaware enacted a statute to preserve its utility as a 
forum for the Nation’s leading companies, including 
technology companies.  Other States have found Del-
aware’s innovation instructive in developing their own 
alternative dispute resolution systems.  See, e.g., 
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Minn. Stat. § 484.76(2) (2009); Minn. Gen. R. Prac. 
114.08; S.C. R. A.D.R. 5(d); D.C. Super. Ct. Small Cl. 
R. Arb. 1.  Moreover, other States rely on Delaware 
corporate law, so striking down Delaware’s statute 
will have spillover effects throughout the country.  
The type of State-led innovation at issue here is pre-
cisely what our federalist system envisions and en-
courages. 

The panel majority, however, showed little reluc-
tance in setting aside the Delaware arbitration pro-
gram on novel First Amendment grounds.  This Court 
and lower courts have reasoned that public access to 
judicial proceedings serves as an important check on 
the coercive power of the Executive Branch and even 
the Judiciary itself.  See, e.g., Globe Newspaper Co. v. 
Super. Ct., 457 U.S. 596, 604-605 (1982); Publicker In-
dus., Inc. v. Cohen, 733 F.2d 1059 (3d Cir. 1984).  
Compelling a citizen to answer for himself in criminal 
or civil proceedings is a serious matter, and accord-
ingly there is an important interest in ensuring that 
such proceedings are open to public scrutiny.  See 
Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 
576-577 (1980) (“[The] rights to speak and to publish 
concerning what takes place at a trial would lose much 
meaning if access to observe the trial could, as it was 
here, be foreclosed arbitrarily.”); id. at 598 (Brennan 
J., concurring) (emphasizing “the importance of public 
access to the broader purposes of the trial process”). 

By contrast, Delaware’s arbitration program is 
based on consent, not coercion.  Businesses opt into 
the program voluntarily; no business can appear be-
fore a Court of Chancery judge in that forum without 
first having agreed to arbitrate its disputes there.  
See Del. Code Ann. tit. 10 § 349(a) (2009).  That is a 
very different context from one in which a defendant 
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has been haled into court without his consent.  At a 
minimum, this Court has never held that the public 
has an important interest in monitoring consent-based 
dispute resolution proceedings.  Accordingly, before 
Delaware’s effort to adapt its Court of Chancery to 
modern needs is foreclosed by a novel expansion of 
the First Amendment, further review by this Court is 
warranted. 

CONCLUSION 

For the reasons set forth above, the petition for a 
writ of certiorari should be granted. 
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