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QUESTION PRESENTED 
 
 Whether the Davis-Bacon Act, 40 U.S.C. §§ 3141-
3148, preempts a state common law cause of action 
for breach of contract.  
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PETITION FOR A WRIT OF CERTIORARI 

 
The petitioner, José Carrion, respectfully peti-

tions for a writ of certiorari to review the judgment 
of the U.S. Court of Appeals for the Second Circuit. 
 

OPINIONS BELOW 

The opinion of the U.S. Court of Appeals for the 
Second Circuit is reported at 720 F.3d 382 (2d Cir. 
2013). App. 1a. The opinion of the U.S. District 
Court for the Eastern District of New York is not re-
ported. App. 14a. 

 
JURISDICTION 

The judgment of the U.S. Court of Appeals for 
the Second Circuit was entered on June 13, 2013. 
The Court of Appeals denied rehearing en banc on 
October 30, 2013. This Court has jurisdiction under 
28 U.S.C. § 1254(1). 

 
STATUTE INVOLVED 

 The Davis-Bacon Act, 40 U.S.C. §§ 3141-3148, is 
reproduced at App. 37a. 

 
STATEMENT 

The Second Circuit and the New York Court of 
Appeals have staked out opposing positions on 
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whether the Davis-Bacon Act, 40 U.S.C. §§ 3141-
3148, preempts a state common law cause of action 
for breach of contract. The Second Circuit could have 
resolved the conflict by rehearing this case en banc 
to reconsider its position, but it declined to. As a re-
sult, when an employee on a federally-funded con-
struction project in the state of New York sues his 
employer for breach of contract, the outcome of the 
suit will depend on whether the suit is filed in state 
court or federal court. This Court should intervene to 
resolve the conflict. 

1. The Davis-Bacon Act “is a minimum wage law 
designed for the benefit of construction workers.” 
Universities Research Ass’n, Inc. v. Coutu, 450 U.S. 
754, 771 (1981) (quoting United States v. Bing-
hamton Constr. Co., 347 U.S. 171, 178 (1954)). 
Where the federal government is a party to a con-
struction contract, the Act requires contractors to 
pay employees no less than the “prevailing wage” in 
the locality, as determined by the Secretary of Labor. 
40 U.S.C. § 3142(b), App. 38a. Contracts for such 
projects must include a stipulation that contractors 
will pay workers the amounts required by the Act. 
Id. § 3142(c), App. 38a. These requirements are 
made applicable to federally-funded construction 
projects by the Housing and Community Develop-
ment Act, 42 U.S.C. § 5310(a). 

The Davis-Bacon Act regulates the wages of a 
great many workers, because the federal government 
funds “thousands of projects throughout the United 
States, administered by different agencies and in-
volving hundreds of contractors.” Congressional Re-
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search Service, Davis-Bacon: The Act and the Litera-
ture 12 (2007). In 2009, for example, federal con-
struction projects such as buildings and highways 
totaled approximately $220 billion. Examining the 
Department of Labor’s Implementation of the Davis-
Bacon Act: Hearing Before the Subcomm. on Work-
force Protections, H.R. Comm. on Education and the 
Workforce, 112th Cong., 1st Sess. 2 (2011). 

2. Respondent Agfa Construction was the suc-
cessful bidder for a federally-funded contract to re-
pair brickwork in buildings owned by the New York 
City Housing Authority. The contract between Agfa 
and the Housing Authority required Agfa to pay its 
workers the prevailing wage, in accordance with the 
Davis-Bacon Act. App. 3a. 

Petitioner José Carrion is a construction worker. 
He was hired by Agfa in early 2009 to work on the 
Housing Authority project. App. 3a. Carrion worked 
intermittently for Agfa until November 2009, when 
he was told there was no more work. App. 3a. 

Carrion subsequently brought this suit against 
Agfa in the Eastern District of New York. He alleged 
that Agfa had discriminated against him in violation 
of 42 U.S.C. § 1981 and various state laws, that Agfa 
had failed to pay him overtime in violation of federal 
and state law, and—in the only claim pertinent to 
this petition—that Agfa had breached its contract 
with the Housing Authority by failing to pay him the 
prevailing wage. App. 2a. Carrion argued that under 
New York common law he was a third-party benefi-



 
 
 
 
 
 
4 
 

 
ciary of the contract between Agfa and the Housing 
Authority. App. 3a.1 

The District Court granted Agfa’s motion for 
summary judgment on the breach of contract claim. 
App. 24a-25a, 34a. The court determined that this 
claim was foreclosed by Grochowski v. Phoenix Con-
str., 318 F.3d 80 (2d Cir. 2003), in which the Second 
Circuit held that suits for breach of contract are 
preempted by the Davis-Bacon Act. App. 24a-25a. In 
a footnote, the District Court added: 

The New York Court of Appeals has ex-
pressly rejected Grochowski and has held 
that individuals in Carrion’s position are 
entitled to bring this type of claim. See Cox 
v. NAP Constr. Co., 10 N.Y.3d 592, 604, 861 
N.Y.S.2d 238 (2008). It could be argued that 
Cox was better reasoned since, among other 
things, Grochowski effectively held that fed-
eral law preempted the state common law 
contract theory without ever undertaking a 
preemption analysis. I am bound, however, 
by controlling Second Circuit precedent on 
this federal issue. 

App. 25a-26a n.3.2 

                                                 
1 Carrion initially characterized this claim as stating a vio-

lation of New York’s “Little Davis-Bacon Act,” N.Y. Labor Law 
§ 220. He later recharacterized it as a claim for breach of con-
tract. App. 3a-4a n.3. The District Court addressed the breach 
of contract claim on the merits, App. 24a-25a, as did the Second 
Circuit, App. 9a-10a, so it is preserved for this Court’s review. 
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3. The Court of Appeals for the Second Circuit 

affirmed, on the ground that it was bound by 
Grochowski. App. 9a-10a. The court acknowledged 
that “the New York Court of Appeals reached a con-
trary conclusion in Cox v. NAP Construction Co., 10 
N.Y.3d 592, 604, 861 N.Y.S.2d 238, 891 N.E.2d 271 
(2008).” App. 10a. But the Second Circuit concluded 
that “a New York court’s differing view of the 
preemptive scope of federal law does not allow, much 
less require, a panel of our Court to reconsider our 
controlling precedent.” App. 10a. The Second Circuit 
added that “the Supreme Court referred to our anal-
ysis in Grochowski approvingly in an analogous deci-
sion,” Astra USA, Inc. v. Santa Clara County, 131 S. 
Ct. 1342, 1348 (2011). App. 10a. 

The Second Circuit denied rehearing en banc. 
App. 36a. Judge Lynch dissented from the denial of 
rehearing. He explained: “I dissent for the reasons 
stated in my dissent in Grochowski ... and by the 
New York Court of Appeals in Cox.” App. 36a. 

 
REASONS FOR GRANTING THE WRIT 

 The Second Circuit and the New York Court of 
Appeals have now both acknowledged that they are 
in conflict over whether the Davis-Bacon Act 
preempts a state law claim for breach of contract. 
Neither court is willing to back down. The conflict is 
particularly troublesome because suits by construc-

                                                                                                    
2 Carrion’s other claims went to trial. The jury found in his 

favor and awarded him a total of $10,275, a sum the District 
Court reduced after trial to $3,639.06. App. 6a n.6. 
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tion workers against their employers often involve 
both state and federal claims, which means that 
such suits can be brought either in state or federal 
court. Until this Court ends the standoff, the oppor-
tunities for forum-shopping are obvious. 

 Two other jurisdictions, Montana and the Sev-
enth Circuit, have agreed with the New York Court 
of Appeals that the Davis-Bacon Act does not 
preempt state law claims. The Second Circuit is the 
only court on its side of the split. And for good rea-
son: The Second Circuit’s view is impossible to 
square with settled preemption doctrine. 

I.   The Second Circuit and the New York 
Court of Appeals disagree over whether 
the Davis-Bacon Act preempts a state 
common law claim for breach of con-
tract. 

 The conflict between the Second Circuit and the 
New York Court of Appeals began with the Second 
Circuit’s divided opinion in Grochowski v. Phoenix 
Constr., 318 F.3d 80 (2d Cir. 2003). The Grochowski 
plaintiffs were, like Carrion, workers employed by 
construction companies with federally-funded con-
tracts to repair buildings owned by the New York 
City Housing Authority. Id. at 83. In each contract, 
the construction company promised the Housing Au-
thority to pay its workers the wages prescribed by 
the Davis-Bacon Act. Id. The workers sued the con-
struction companies as third-party beneficiaries for 
breaching these contracts by paying less than they 
had promised. Id. at 84. 
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 The Grochowski majority began its analysis with 
the premise that there is no private right of action 
under the Davis-Bacon Act.3 Id. at 85. The majority 
then reasoned that there could be no right to bring 
an action under state law for breach of contract ei-
ther, because the effect of such a claim would be to 
enforce the requirements of the Act. “At bottom, the 
plaintiffs’ claims are indirect attempts at privately 
enforcing the prevailing wage schedules contained in 
the DBA,” the majority concluded. Id. at 86. “Since 
in this case ... no private right of action exists under 
the relevant statute, the plaintiffs’ efforts to bring 
their claims as state common-law claims are clearly 
an impermissible ‘end run’ around the DBA.” Id. 

 Judge Lynch dissented in Grochowski. He de-
scribed the majority’s “end-run” reasoning as “a slo-
gan, not an argument. And it is an erroneous slogan 
at that.” Id. at 90. He continued: “The majority fails 
to cite any actual evidence, in the language or legis-
lative history of the DBA, that Congress intended to 
prevent state law contract suits based on contractual 
promises to pay DBA prevailing wages—promises 
that Congress specifically required to be written into 
contracts that it must have assumed would be en-
forceable.” Id. at 90-91. Judge Lynch pointed out 
that “[i]f New York law provides a right or remedy, 
any plaintiff has an absolute right to invoke it, un-
                                                 

3 There is a longstanding circuit split as to the existence of 
an implied private right of action under the Davis-Bacon Act, a 
split this Court has refrained from addressing. Universities Re-
search Ass’n, Inc. v. Coutu, 450 U.S. 754, 769 & n.19 (1981). 
This question is not present in our case, because Carrion did 
not claim a right to recover under the Davis-Bacon Act. 
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less the New York law is contrary to or pre-empted 
by federal law.” Id. at 91. He observed that the ma-
jority had failed to undertake any preemption analy-
sis whatsoever: “But the majority does not even 
make a pass at demonstrating that the DBA displac-
es state contract law, or that New York’s willingness 
to enforce contractual promises to pay the prevailing 
wage is contrary to, rather than supportive of, the 
federal policy embodied in the DBA.” Id. 

 The New York Court of Appeals disagreed with 
the Second Circuit a few years later, in Cox v. NAP 
Constr. Co., 891 N.E.2d 271 (N.Y. 2008). Cox was 
another breach of contract suit brought by employees 
of construction companies with federally-funded con-
tracts to work on buildings owned by the New York 
City Housing Authority. Id. at 273. The Court of Ap-
peals noted that “[t]he contractors promised NYCHA 
that they would pay plaintiffs certain wages, and 
under long-settled rules plaintiffs would be third-
party beneficiaries of these promises.” Id. at 274. 

The Court of Appeals found that state contract 
law was not preempted by the Davis-Bacon Act. “To 
say that Congress, in enacting the DBA, did not in-
tend to create a federal right of action is not to say 
that Congress intended to prohibit, or preempt, state 
claims,” the Court of Appeals began. Id. at 276. “In 
other words, the default assumption, absent a show-
ing to the contrary, is that Congress intended nei-
ther to create a new federal right of action nor to 
preempt existing state ones.” Id. 
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 The Court of Appeals then proceeded to apply 
ordinary preemption doctrine, the doctrine the Sec-
ond Circuit had failed to apply. The Court of Appeals 
began: “Where a federal statute does not expressly 
preempt state law, preemption will be found only 
where Congress has ‘completely displaced state regu-
lation in a specific area’ or where state law ‘actually 
conflicts with federal law.’” Id. (citing Hillsborough 
County v. Automated Medical Laboratories, Inc., 471 
U.S. 707, 713 (1985)). The Court of Appeals conclud-
ed that neither basis for preemption was present. 
Congress had not completely displaced state regula-
tion, because federal law “is completely silent as to 
what remedy is available when the workers are un-
derpaid.” Cox, 891 N.E.2d at 276. “Nor is there any 
federal law with which state common-law remedies 
conflict,” the Court of Appeals determined, because it 
is not impossible to comply with both state and fed-
eral law, and because state law does not stand as an 
obstacle to the accomplishment of the purposes of 
federal law. Id. at 277. The Court of Appeals thus 
concluded: “Plaintiffs’ state law claims are not 
preempted by federal law.” Id. 

 The New York Court of Appeals flatly rejected 
the Second Circuit’s contrary reasoning in 
Grochowski. “We agree with Judge Lynch, dissenting 
in Grochowski, that this reasoning is flawed,” the 
Court of Appeals explained. Id. at 276. 

 The Second Circuit could have resolved this con-
flict by rehearing the instant case en banc and over-
ruling Grochowski. But the Second Circuit denied 
rehearing en banc, so we are left with two different 
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rules in New York, one in state court and the other 
in federal court. As Judge Weinstein of the Eastern 
District of New York recently lamented,  

[i]n two cases with almost the same facts, 
the Court of Appeals for the Second Circuit 
and the New York State Court of Appeals 
disagreed on whether plaintiffs’ common 
law claims for prevailing wages are 
preempted by federal law. As a result, the 
outcome may differ depending on whether 
the parties commence the suit in a federal 
or a state court. 

Isufi v. Prometal Constr., Inc., 927 F. Supp. 2d 50, 52 
(E.D.N.Y. 2013). (Judge Weinstein also lamented 
that “[e]ven though Judge Lynch’s dissent in 
Grochowski appears to be correct, federal courts op-
erate within a hierarchical system.” Id.) 

Indeed, the case before Judge Weinstein pre-
sented exactly the kind of forum-shopping one would 
expect in these circumstances. The plaintiffs were 
construction workers on projects governed by the 
Davis-Bacon Act. They filed in state court, most like-
ly so that their state law claims would not be 
preempted. The defendant construction companies 
removed the case to federal court, to take advantage 
of the Second Circuit’s preemption rule. The plain-
tiffs successfully moved to remand the case to state 
court. Id. at 54-58. 

Such shenanigans are hardly surprising when 
two inconsistent rules coexist in the same place. The 
conflict is especially intolerable because many suits 
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filed by workers are like the instant case—they in-
volve both federal and state claims, so they can be 
filed either in federal or state court. This incentive to 
forum-shop should be taken away as soon as possi-
ble. 

II. The Second Circuit’s idiosyncratic view 
is impossible to square with settled 
preemption doctrine. 

 No court has agreed with the Second Circuit that 
the Davis-Bacon Act preempts state law claims. The 
question has been thoroughly considered by the 
Montana Supreme Court and the Seventh Circuit, 
and both courts have sided with the New York Court 
of Appeals. 

 The Montana Supreme Court described the issue 
well: In these suits, workers “are not seeking to en-
force the Davis-Bacon Act labor standards but are 
seeking to enforce a contract that includes specific 
Davis-Bacon wage provisions. The distinction is sub-
tle but important.” Favel v. American Renovation 
and Constr. Co., 59 P.3d 412, 423 (Mont. 2002). The 
court then carefully proceeded through each of the 
possible methods of preemption. The court noted 
that the Davis-Bacon Act “does not contain an ex-
press state law preemption clause.” Id. The court 
made the same observation about the Labor De-
partment’s regulations implementing the Act, which 
likewise include no express preemption clause. Id. at 
424. The court considered whether it would be im-
possible to comply with both the Davis-Bacon Act 
and state contract law, and determined that it would 
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not be impossible. Id. at 425. Finally, the court de-
termined that state law did not stand as an obstacle 
to the accomplishment of the purposes of the Davis-
Bacon Act. Id. at 426. The Montana Supreme Court 
accordingly concluded that the Davis-Bacon Act does 
not preempt a breach of contract suit to recover the 
wages stipulated in the contract. Id. 

 The Seventh Circuit has likewise concluded that 
the Davis-Bacon Act does not preempt state law 
claims. After considering the majority and dissenting 
opinions in Grochowski, the Seventh Circuit con-
cluded: “We think Judge Lynch has the better of this 
argument.” Wigod v. Wells Fargo Bank, N.A., 673 
F.3d 547, 583-84 (7th Cir. 2012). The Seventh Cir-
cuit continued: “The end-run theory, as it is de-
scribed by the majority, bears a striking resemblance 
to obstacle preemption.” Id. at 584. “Yet, as Judge 
Lynch pointed out, there is no evidence that Con-
gressional intent—the touchstone of any preemption 
inquiry—was to preempt state law with the DBA. It 
seems to us that the Grochowski end-run theory is 
really just an ‘end-run’ around well-established 
preemption doctrine, and we decline to adopt it.” Id. 
See also Frank Bros., Inc. v. Wisconsin Dept. of 
Transportation, 409 F.3d 880, 885-97 (7th Cir. 2005) 
(applying standard preemption analysis and finding 
that the Davis-Bacon Act does not preempt a state 
statute requiring minimum wages for truck drivers 
as well as construction workers). 

 The Second Circuit stands alone for good reason. 
As Judge Lynch recognized in his dissenting opinion, 
and as the New York Court of Appeals and the Sev-
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enth Circuit have pointed out, the Second Circuit’s 
“end-run” theory cannot be squared with settled 
preemption doctrine. 

 Preemption analysis begins with two fundamen-
tal principles: Preemption is a matter of Congres-
sional intent, and Congress is presumed not to have 
preempted state law unless it made such a purpose 
clear. Wyeth v. Levine, 555 U.S. 555, 565 (2009). The 
Davis-Bacon Act does not explicitly preempt state 
contract law. The presumption against preemption 
can be overcome, therefore, only if Congress clearly 
intended the Davis-Bacon Act to occupy the entire 
field of employment relations, or if it would be im-
possible for respondent to comply with both the Act 
and state contract law, or if state contract law 
stands as an obstacle to the accomplishment of the 
Act’s purposes. See Freightliner Corp. v. Myrick, 514 
U.S. 280, 287 (1995). 

 None of these three requirements even comes 
close to being satisfied. There is no field preemption: 
The Davis-Bacon Act does not occupy the entire field 
of employment relations, but merely regulates the 
wages of construction workers. There is no impossi-
bility preemption: It is certainly possible to comply 
simultaneously with the Act and with state contract 
law, simply by paying workers the wages they are 
entitled to receive under the Act. And there is no ob-
stacle preemption: The purpose of the Act is to en-
sure that construction workers receive prevailing 
wages, and state contract law does not impede that 
goal in the least. Had the Second Circuit employed 
ordinary preemption doctrine rather than its novel 
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“end-run” theory, it would doubtless have reached 
the same result as the other courts that have consid-
ered this question. 

 In the decision below, the Second Circuit took 
solace in this Court’s citation of Grochowski in Astra 
USA, Inc. v. Santa Clara County, 131 S. Ct. 1342, 
1348 (2011). App. 10a. But Astra USA involved the 
interplay of a federal statute and federal common 
law, not the common law of a state. Astra USA at 
1348 (“When the Government uses a contract to se-
cure a benefit, the County urges, the intended recip-
ient acquires a right to the benefit enforceable under 
federal common law”). The Court thus had no occa-
sion to decide whether Congress intended to preempt 
state common law. Whether or not the Second Cir-
cuit’s “end-run” theory is the right way to determine 
whether to create a federal common law cause of ac-
tion, it is certainly not the right way to determine 
whether Congress intended to preempt a state com-
mon law cause of action. 
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CONCLUSION 

 
 The petition for a writ of certiorari should be 
granted. 
 
 Respectfully submitted, 
 

STUART BANNER    MICHAEL G. O’NEILL 
UCLA Supreme Court Clinic   Counsel of Record 
UCLA School of Law   30 Vesey St., 3rd floor 
405 Hilgard Ave.    New York, NY 10007 
Los Angeles, CA 90095   (212) 581-0990 
            darrow@oneillaw.com
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United States Court of Appeals,  
Second Circuit. 

 
José E. CARRION, Plaintiff–Appellant, 

v. 
AGFA CONSTRUCTION, INC., Defendant–

Appellee.† 
 

Docket Nos. 11–5098,* 11–5334. 
Argued: May 7, 2013. 

Decided: June 13, 2013. 
 
Before: CABRANES, WESLEY, and WALLACE,†† 
Circuit Judges. 
 
JOSÉ A. CABRANES, Circuit Judge: 

 
In this appeal, plaintiff-appellant José E. Carri-

on questions the continued vitality of our holding in 
Grochowski v. Phoenix Construction, 318 F.3d 80 (2d 
Cir. 2003), where we concluded that the Davis–
Bacon Act (“Davis–Bacon” or “the Act”), 40 U.S.C. §§ 

                                                 
† The Clerk of Court is directed to amend the official cap-

tion for Carrion’s appeal, No. 11-5334, to conform to the listing 
of the parties above. 

* The initial appeal brought by Agfa Construction, Inc., No. 
11-5098, was closed administratively on April 18, 2012, pursu-
ant to an order filed March 21, 2012. We list both docket num-
bers here for clarity. 

†† The Honorable J. Clifford Wallace, of the United States 
Court of Appeals for the Ninth Circuit, sitting by designation. 



 
 
 
 
 
 

2a 
 
 
3141–3148,1 bars third-party private contract ac-
tions, brought under state law, aimed at enforcing 
the Act’s prevailing wage schedules, because such 
“claims are clearly an impermissible ‘end run’ 
around the [Act].” Grochowski, 318 F.3d at 86. Car-
rion brought this suit in the United States District 
Court for the Eastern District of New York (Brian M. 
Cogan, Judge) against his sometime employer, de-
fendant-appellee Agfa Construction, Inc. (“Agfa”), 
claiming that Agfa (1) discriminated against him in 
violation of 42 U.S.C. § 1981 (“§ 1981”) and various 
state laws by giving more work opportunities and 
more pay to “Asian Indian” employees; and (2) did 
not pay him the prevailing wage as required by the 
Davis–Bacon Act.2 After trial, a jury delivered a ver-
dict partially in favor of Carrion, awarding $1 in 
nominal damages and $5,000 in punitive damages to 
him for his discrimination claims. 

 
Carrion now appeals from the amended judg-

ment of the District Court, claiming that the District 
Court erred in certain pre- and post-trial orders. 
Specifically, Carrion contends that the District Court 
erred in (1) dismissing his prevailing wage (Davis–
Bacon) claim; (2) denying him punitive damages for 
his § 1981 discrimination claim; and (3) denying his 
motion for a new trial with respect to damages on his 
discrimination claim. Grochowski remains the con-

                                                 
1 The Davis–Bacon Act was originally codified at 40 U.S.C. 

§§ 276a to 276a–5, but was re-codified at 40 U.S.C. §§ 3141–
3148 in 2002. 

2 Carrion also brought other claims in the District Court 
that are not relevant to this appeal. 
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trolling law of this Circuit, and we therefore hold 
that the District Court did not err in dismissing Car-
rion’s prevailing wage claim. We also conclude that 
the District Court did not err in denying Carrion pu-
nitive damages or in denying his motion for a new 
trial with respect to damages. 

 
 

BACKGROUND 
 

Carrion, who is of Puerto Rican descent, worked 
on and off as a laborer for Agfa beginning in Febru-
ary of 2009. Like many other construction compa-
nies, Agfa hires employees when work requires, and 
lays them off when they are no longer needed. Ac-
cordingly, Carrion was hired and laid off three times 
in 2009. Carrion subsequently brought suit against 
Agfa, claiming, inter alia, that, although he was re-
hired several times, Agfa discriminated against him 
in violation of § 1981 and various state laws by treat-
ing Asian Indians preferentially, and that Agfa de-
nied him the “prevailing wage,” to which he was as-
sertedly entitled under Davis–Bacon. 

 
As to his “prevailing wage” claim, Carrion ar-

gued that, as a third-party beneficiary to a construc-
tion contract between Agfa and the New York City 
Housing Authority, he was entitled to the “prevailing 
wage,” as established by the Davis– Bacon Act.3 The 

                                                 
3 In fact, Carrion originally alleged that he had been de-

nied the “prevailing wage in violation of New York Labor Law § 
220.” Joint App’x 15 ¶ 1. Section 220, commonly known as New 
York’s “Little Davis–Bacon Act,” provides for “prevailing 
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Davis–Bacon Act requires that construction con-
tracts in excess of $2,000 to which the federal gov-
ernment is a party contain a provision stating the 
minimum wage that mechanics or laborers on the 
project will be paid.4 40 U.S.C. § 3142(a). That min-
imum wage must be based on so-called prevailing 
                                                                                                    
wage[s]” for laborers, workers, and mechanics on public works 
projects in New York State. See N.Y. Labor Law § 220(3). Con-
ceding that he had failed to exhaust his administrative reme-
dies for his § 220 claim, Carrion argued in opposition to Agfa’s 
motion for summary judgment that his prevailing wage claim 
could proceed under the third-party beneficiary theory or that 
he should be permitted to amend his complaint to add such a 
claim. Special App’x 690–91. The District Court rejected these 
arguments and granted summary judgment to Agfa on the pre-
vailing wage claim for the reasons set out above. 

4 The Davis–Bacon Act, which was signed into law in 1931 
by President Hoover, was intended as an economic recovery 
measure during the Great Depression, devised to prevent the 
increase in federally funded public construction projects from 
driving down local wages. See William G. Whittaker, Cong. Re-
search Serv., RS 22288, Davis–Bacon Suspension and Its Legis-
lative Aftermath 1–2 (2005). In particular, Congress observed 
that, given the degree of unemployment at the time, contrac-
tors were able to make low bids on large federal contracts by 
offering minimal wages to itinerant workers, thereby depress-
ing wages in the area and, arguably, slowing economic recov-
ery. See id. Accordingly, “[t]he [Davis–Bacon] Act was designed 
to protect local wage standards by preventing contractors from 
basing their bids on wages lower than those prevailing in the 
area.” Univs. Research Ass’n, Inc. v. Coutu, 450 U.S. 754, 773, 
101 S.Ct. 1451, 67 L.Ed.2d 662 (1981) (internal quotation 
marks omitted). In simple terms, the Act requires the Secretary 
of Labor to set wages for workers on federal projects that do not 
undercut wages in the area where the work is to be done. As 
the Supreme Court put it, “the [Davis–Bacon] Act is a mini-
mum wage law designed for the benefit of construction work-
ers.” Id. at 771, 101 S.Ct. 1451 (quotation marks omitted). 
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wage schedules, determined by the Secretary of La-
bor to correspond to wages paid for similar projects 
in the same state. 40 U.S.C. § 3142(b); see also Cal. 
Div. of Labor Standards Enforcement v. Dillingham 
Constr., N.A., 519 U.S. 316, 319, 117 S.Ct. 832, 136 
L.Ed.2d 791 (1997) (“Since 1931, the Davis–Bacon 
Act ... has required that the wages paid on federal 
public works projects equal wages paid in the pro-
ject’s locale on similar, private construction jobs.”). 

 
The District Court granted Agfa’s motion for 

summary judgment, pursuant to Federal Rule of 
Civil Procedure 56,5 as to Carrion’s prevailing wage 
claim, on the basis that the claim was foreclosed by 
our holding in Grochowski, 318 F.3d at 86. In 
Grochowski, we addressed state-law contract claims 
brought by roofers and bricklayers on federally fund-
ed construction projects who argued that, as third-
party beneficiaries to the contracts between their 
employers and the New York City Housing Authori-
ty, they had a right to prevailing wages. Id. at 83–
                                                 

5 In relevant part, Federal Rule of Civil Procedure 56 pro-
vides: 

 
(a) Motion for Summary Judgment or Partial 
Summary Judgment. A party may move for sum-
mary judgment, identifying each claim or defense—
or the part of each claim or defense—on which sum-
mary judgment is sought. The court shall grant 
summary judgment if the movant shows that there is 
no genuine dispute as to any material fact and the 
movant is entitled to judgment as a matter of law. 
The court should state on the record the reasons for 
granting or denying the motion. 
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84. We held that the Davis–Bacon Act does not “con-
fer[ ] a private right of action on an aggrieved em-
ployee for back wages,” id. at 85, and that state-law 
actions seeking to achieve the same goal were not 
permissible, id. at 86. Carrion’s other claims pro-
ceeded to trial. 

 
After a four-day trial, the jury found that Agfa 

had (1) discriminated against Carrion in its assign-
ment of work and (2) failed to pay Carrion wages for 
all hours he had worked. However, the jury found 
that Carrion had failed to prove entitlement to com-
pensatory damages for his discrimination claim, and 
awarded him $1 in nominal damages and $5000 in 
punitive damages.6 

 
On November 9, 2011, the District Court issued 

a consolidated ruling on the parties’ respective post-
trial motions. As relevant here, the District Court 
granted in part Agfa’s motion for judgment as a mat-
ter of law, pursuant to Federal Rule of Civil Proce-
dure 50,7 and set aside the jury’s award of punitive 

                                                 
6 The jury also awarded $5,274 for unpaid wages. That 

award was reduced after trial, through remittitur, to $3,639.06. 
Carrion’s claim for unpaid wages is not at issue on appeal. 

7 In relevant part, Federal Rule of Civil Procedure 50 pro-
vides: 

 
(a) Judgment as a Matter of Law. 
 
(1) In General. If a party has been fully heard on an 
issue during a jury trial and the court finds that a 
reasonable jury would not have a legally sufficient 
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damages. The District Court also denied Carrion’s 
motion for a new trial, raised pursuant to Federal 
                                                                                                    

evidentiary basis to find for the party on that issue, 
the court may: 
 
(A) resolve the issue against the party; and 
 
(B) grant a motion for judgment as a matter of law 
against the party on a claim or defense that, under 
the controlling law, can be maintained or defeated 
only with a favorable finding on that issue. 
 
(2) Motion. A motion for judgment as a matter of 
law may be made at any time before the case is sub-
mitted to the jury. The motion must specify the 
judgment sought and the law and facts that entitle 
the movant to the judgment. 
 
(b) Renewing the Motion After Trial; Alterna-
tive Motion for a New Trial. If the court does not 
grant a motion for judgment as a matter of law made 
under Rule 50(a), the court is considered to have 
submitted the action to the jury subject to the court’s 
later deciding the legal questions raised by the mo-
tion. No later than 28 days after the entry of judg-
ment—or if the motion addresses a jury issue not de-
cided by a verdict, no later than 28 days after the ju-
ry was discharged—the movant may file a renewed 
motion for judgment as a matter of law and may in-
clude an alternative or joint request for a new trial 
under Rule 59. In ruling on the renewed motion, the 
court may: 
 
(1) allow judgment on the verdict, if the jury re-
turned a verdict; 
 
(2) order a new trial; or 
 
(3) direct the entry of judgment as a matter of law. 
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Rule of Civil Procedure 59,8 as to the damages on his 
discrimination claim. Carrion now appeals. 

 
 

DISCUSSION 
 
We review de novo both an order granting sum-

mary judgment pursuant to Rule 56 and an order 
granting judgment as a matter of law pursuant to 
Rule 50. Tepperwien v. Entergy Nuclear Operations, 
Inc., 663 F.3d 556, 567 (2d Cir.2011). “Summary 
judgment may be granted only if ‘there is no genuine 
dispute as to any material fact and the movant is en-
titled to judgment as a matter of law.’” Id. (quoting 
Fed.R.Civ.P. 56(a)). “Judgment as a matter of law 
may be entered against a party only if ‘a reasonable 
jury would not have a legally sufficient basis to find 
for [a] party on that issue.’” Id. (quoting Fed.R.Civ.P. 

                                                 
8 In relevant part, Federal Rule of Civil Procedure 59 pro-

vides: 
 
(a) In General. 
 
(1) Grounds for New Trial. The court may, on mo-
tion, grant a new trial on all or some of the issues—
and to any party—as follows: 
 
(A) after a jury trial, for any reason for which a new 
trial has heretofore been granted in an action at law 
in federal court; or 
 
(B) after a nonjury trial, for any reason for which a 
rehearing has heretofore been granted in a suit in 
equity in federal court. 
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50(a)). Finally, “we review for abuse of discretion a 
district court’s denial of a motion for a new trial pur-
suant to Rule 59.” Bucalo v. Shelter Island Union 
Free Sch. Dist., 691 F.3d 119, 128 (2d Cir.2012); see 
also In re Sims, 534 F.3d 117, 132 (2d Cir.2008) (ex-
plaining the term of art “abuse of discretion” and 
noting that a district court is said to “abuse its dis-
cretion” if it “base[s] its ruling on an erroneous view 
of the law or on a clearly erroneous assessment of 
the evidence, or render[s] a decision that cannot be 
located within the range of permissible decisions” 
(internal citation and quotation marks omitted)). 

 
A. Prevailing Wage Claim 

 
First, Carrion argues that the District Court 

erred in granting summary judgment as to his pre-
vailing wage claim because “[i]t is questionable 
whether [Grochowski] remains good law; it is, in any 
event, erroneous and should either be overruled or 
limited to its particular facts.” Appellant Br. 10. In 
other words, Carrion does not contest the District 
Court’s conclusion that Grochowski forecloses his 
prevailing wage claim. Rather, he thinks that we 
should simply ignore or overrule controlling prece-
dent. 

 
As we have previously explained, we “are bound 

by the decisions of prior panels [of this Court] until 
such time as they are overruled either by an en banc 
panel of our Court or by the Supreme Court.” United 
States v. Wilkerson, 361 F.3d 717, 732 (2d Cir. 2004). 
Carrion contends that we must reevaluate 



 
 
 
 
 
 

10a 
 
 
Grochowski because the New York Court of Appeals 
reached a contrary conclusion in Cox v. NAP Con-
struction Co., 10 N.Y.3d 592, 604, 861 N.Y.S.2d 238, 
891 N.E.2d 271 (2008). However, a New York court’s 
differing view of the preemptive scope of federal law 
does not allow, much less require, a panel of our 
Court to reconsider our controlling precedent, and 
we detect no other reason to revisit our conclusion in 
Grochowski. Indeed, we note that the Supreme Court 
referred to our analysis in Grochowski approvingly 
in an analogous decision where it determined that 
plaintiffs could not sue as third-party beneficiaries of 
contracts under the Public Health Services Act, 42 
U.S.C. § 256b. Astra USA, Inc. v. Santa Clara Coun-
ty, Cal., ––– U.S. ––––, 131 S.Ct. 1342, 1348, 179 
L.Ed.2d 457 (2011). 

 
As the District Court correctly held, Grochowski 

bars Carrion’s theory of recovery, and we therefore 
affirm its dismissal of his prevailing wage claim. See 
Grochowski, 318 F.3d at 86 (“To allow a third-party 
private contract action aimed at enforcing those 
wage schedules would be inconsistent with the un-
derlying purpose of the legislative scheme and would 
interfere with the implementation of that scheme to 
the same extent as would a cause of action directly 
under the statute.” (internal quotation marks omit-
ted)). 

 
B. Punitive Damages 

 
Second, Carrion contends that the District Court 

erred in setting aside the jury’s award of punitive 
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damages. We have explained that punitive damages 
are available under Title VII “where an employer 
discriminates or retaliates against an employee with 
‘malice’ or ‘reckless indifference’ to the employee’s 
federally protected rights.” Tepperwien, 663 F.3d at 
572 (quoting Kolstad v. Am. Dental Ass’n, 527 U.S. 
526, 534, 119 S.Ct. 2118, 144 L.Ed.2d 494 (1999)). “A 
plaintiff can satisfy this burden by presenting evi-
dence that the employer discriminated (or retaliated) 
against him with conscious knowledge it was violat-
ing the law, or that it engaged in egregious or outra-
geous conduct from which an inference of malice or 
reckless indifference could be drawn.” Id. at 573 (in-
ternal quotation marks omitted). Upon a review of 
the record, we agree with the District Court’s conclu-
sion that “[t]here is no evidence by which a jury 
could reasonably conclude that defendant’s conduct 
was driven by an evil motive or intent, or that it in-
volved a reckless or callous indifference to plaintiff’s 
federally protected rights.” Special App’x 706–07. 
Accordingly, substantially for the reasons given by 
the District Court in its Memorandum Decision and 
Order of November 9, 2011, we affirm the order of 
the District Court granting Agfa’s motion for judg-
ment as a matter of law as to Carrion’s claim for pu-
nitive damages. 
 

C. Compensatory Damages 
 
Third, Carrion argues that the District Court 

should have granted his motion for a new trial on 
damages because, in his view, the jury’s failure to 
award compensatory damages was irrational and 
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contrary to evidence. A district court may properly 
grant a motion for a new trial following a jury ver-
dict when “the jury has reached a seriously errone-
ous result or the verdict is a miscarriage of justice.” 
Chin v. Port Auth. of N.Y. & N.J., 685 F.3d 135, 146 
(2d Cir.2012) (alteration and quotation marks omit-
ted). On the record before us, we detect neither a se-
riously erroneous result nor a miscarriage of justice. 
Rather, as the District Court pointed out, the jury 
could have reasonably concluded that Carrion had 
not proven actual damages as a result of Agfa’s dis-
criminatory conduct. We therefore conclude that the 
District Court did not err, let alone “abuse its discre-
tion,” in denying Carrion’s motion for a new trial as 
to damages. 
 

CONCLUSION 
 

To summarize: 
 

(1) Our decision in Grochowski v. Phoenix Con-
struction, 318 F.3d 80 (2d Cir.2003) is the controlling 
law of this Circuit and forecloses Carrion’s third-
party beneficiary contract claim, grounded in the 
Davis–Bacon Act, for failure to pay prevailing wages. 
 

(2) The District Court did not err in setting 
aside, pursuant to Federal Rule of Civil Procedure 
50, the jury’s award of punitive damages. 
 

(3) The District Court did not err, let alone 
“abuse its discretion,” in denying Carrion’s motion 
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for a new trial as to damages on his discrimination 
claim. 
  

The November 21, 2011 amended judgment of 
the District Court is AFFIRMED.  
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

 
 
JOSE E. CARRION, 

Plaintiff, 
 -against- 

AGFA CONSTRUCTION INC., 
 Defendant. 
 

MEMORANDUM DECISION AND ORDER 
10 Civ. 3327 (BMC) 

 
 
 
COGAN, District Judge. 

This case is before me on defendant Agfa Con-
struction, Inc.'s motion for summary judgment.  
Agfa's motion is granted in part and denied in part. 
 

BACKGROUND 
 

The Court has taken the facts set forth herein 
from the parties' affidavits, exhibits, and Rule 56.1 
statements, and viewed them in the light most fa-
vorable to the plaintiff as the nonmoving party.  
See Capobianco v. City of New York, 422 F.3d 47, 
50 n.1 (2d Cir. 2005). 

 
Plaintiff Jose Carrion alleges multiple causes of 

action arising from his employment with Agfa.  
Carrion, who is of Puerto Rican descent, began 
working for Agfa sometime in February 2009.  Agfa 
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is a construction company that works almost exclu-
sively with the City and State of New York, includ-
ing the New York City Housing Authority ("NY-
CHA"). 

 
Agfa, like most other construction companies, 

hires employees based on the amount of work the 
company has at a given time.  When work slows, 
employees are laid off accordingly. Then, once the 
work picks up again, employees with the required 
skills and a good prior work history are offered re-
employment. 
  

Agfa employed Carrion on and off until Novem-
ber 2009.  It classified him as a laborer, but he 
claims that he performed the work of a pointer 
(pointers are paid higher rates than laborers). Dur-
ing periods of employment, Carrion claims that Agfa 
favored Asian-Indian employees over him.  It would 
give these employees more hours and it paid them 
the higher pointer rates. 
 
 From February through November 2009, Agfa 
terminated Carrion's employment on three separate 
occasions. Agfa also terminated other employees 
along with Carrion, including Asian- Indian employ-
ees. During periods when Agfa did not employ Carri-
on, it did, however, continue to employ Asian-Indian 
workers, some of whom began working for the com-
pany after Carrion had started. 
 
 Carrion alleges that Agfa discriminated against 
him on the basis of his race and national origin.   



 
 
 
 
 
 

16a 
 
 
Specifically, Carrion asserts three discrimination 
theories.  First, he alleges that Agfa denied him work 
while giving similarly situated Asian-Indian employ-
ees work.  Second, he alleges that, during periods 
when he was not employed by Agfa, Agfa continued 
to employ similarly situated Asian-Indian employees. 
Finally, he alleges that Agfa paid him less than simi-
larly situated Asian-Indian employees. 
 
 Carrion also alleges three claims related to wag-
es and overtime. First, he alleges that Agfa failed to 
pay him the prevailing wage.  Second, he alleges that 
Agfa violated the Fair Labor Standards Act ("FLSA") 
by failing to pay him overtime when he worked in 
excess of 40 hours per week.   See 29 U.S.C.  § 
207(a)(1). Finally, he alleges that Agfa violated New 
York Labor Law "with respect to the payment of 
wages and benefits." 
 

DISCUSSION 
 
I.  Summary Judgment Standard 
 
 Summary judgment is appropriate when "the 
movant shows that there is no genuine dispute as to 
any material fact and the movant is entitled to 
judgment as a matter of law."  Fed. R. Civ. P. 56(a).  
When ruling on a motion for summary judgment, the 
Court's role "is not to resolve disputed issues of fact 
but to assess whether there are any factual issues to 
be tried, while resolving ambiguities and drawing 
reasonable inferences against the moving party."  
Knight v. U.S. Fire Ins. Co., 804 F.2d 9, 11 (2d Cir. 
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1986) (citing Anderson v. Liberty Lobby, Inc., 477 
U.S. 242, 106 S. Ct. 2505 (1986)).  "A dispute regard-
ing a material fact is genuine 'if the evidence is such 
that a reasonable jury could return a verdict for the 
nonmoving party."' Weinstock v. Columbia Univ., 
224 F.3d 33, 40-41 (2d Cir. 2000) (quoting Anderson, 
477 U.S. at 248, 106 S. Ct. 2505). 
 
 Once the moving party has satisfied its burden 
under Rule 56(a), the nonmoving party must show 
that there are material facts in dispute.  Anderson, 
477 U.S. at 256-57, 106 S. Ct. 2505.  Although the 
Court views the evidence in the light most favorable 
to the nonmoving party, that party "must do more 
than simply show that there is some metaphysical 
doubt as to the material facts."  Matsushita Elec. In-
dus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586, 
106 S. Ct. 1348 (1986).  Rather, the nonmoving party 
most present admissible evidence to rebut the evi-
dence of his opponent; inadmissible hearsay or con-
clusory assertions are generally insufficient.  See Al-
bert v. Loksen, 239 F.3d 256, 266-67 (2d Cir. 2001). 
 
II.  Discrimination Claims 
 
 Carrion brings his discrimination claims pursu-
ant to 42 U.S.C. § 1981, § 296 et seq. of the New York 
Executive Law, and Article 8 of the New York City 
Administrative Code.  These claims are all analyzed 
under the burden shifting framework established in 
McDonnell Douglas Corp. v. Green, 411 U.S. 792, 
802-05, 93 S. Ct. 1817 (1973).  See Vivenzio v. City of 
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Syracuse, 611 F.3d 98, 106 (2d Cir. 2010); Weinstock, 
224 F.3d at 42 n.l. 
 
 Under McDonnell Douglas, an employee must 
first make out a prima facie case of discrimination, 
which he does "by showing that: (1) []he is a member 
of a protected class; (2) []he is qualified for h[is] posi-
tion; (3) []he suffered an adverse employment  action; 
and (4) the circumstances  give rise to an inference of 
discrimination." Weinstock, 224 F.3d at 42.  The em-
ployee's burden of proof here is de minimis.  See id.  
Then, the burden shifts to the employer to "articu-
late some legitimate, nondiscriminatory reason" for 
the employment action. McDonnell Douglas, 411 
U.S. at 802, 93 S. Ct. 1817.  To satisfy this burden, 
the employer "must clearly set forth, through the in-
troduction of admissible evidence, reasons for its ac-
tions which, if believed by the trier of fact, would 
support a finding that unlawful discrimination was 
not the cause of the employment action."  St. Mary's  
Honor Ctr. v. Hicks, 509 U.S. 502, 507, 113 S. Ct. 
2742 (1993) (internal quotation marks omitted).  If 
the employer makes this showing, the burden shifts 
back to the employee to "come forward with evidence 
that the defendant's proffered, non- discriminatory 
reason is a mere pretext for actual discrimination." 
Weinstock, 224 F.3d at 42. 
 
 A.  Periods of Employment 
 
 The evidence shows that Carrion satisfies the 
first three elements of his prima facie case: (1) he is 
Hispanic and Puerto Rican; (2) Agfa hired him on 
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three occasions, which suggests that he was qualified 
for his job; and (3) Agfa denied him work.  Carrion 
attempts to raise an inference of discrimination by 
showing that Agfa denied him work while giving 
work to similarly situated Asian-Indian employees.   
See Mandell v. Cnty. of Suffolk, 316 F.3d 368, 379 
(2d Cir. 2003).  To support this argument, Carrion 
relies on a series of charts he created from Agfa's 
payroll records, which he received from NYCHA.1    
Carrion did not provide the actual records, though he 
does assert that they are signed and certified as ac-
curate by an Agfa employee and are therefore admis-
sible as party admissions.  See Fed. R. Evid. 
801(d)(2).  These charts show that, at times, various 
Asian-Indian employees (including employees Agfa 
hired after him) worked more than Carrion. 
 
 As an initial matter, Agfa asserts that Carrion 
should be precluded from relying on the charts (be-
cause they are unauthenticated hearsay) and the 
underlying records (because they were not disclosed 
until after discovery ended).  Absent additional in-
formation, I will not preclude Carrion from relying 
on the underlying records.  Although Carrion should 
have disclosed these records once he received them, 
it seems likely that his failure to disclose is harmless 
as Agfa created the records and provided them to 
NYCHA.  See Fed. R. Civ. P. 37(c)(1). As for the 
charts, Agfa does not dispute Carrion's claim that 
the underlying records are admissible as party ad-

                                                 
1 According to Carrion, the charts were created to sum-

marize voluminous data pursuant to Fed. R. Evid. 1006. 
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missions, nor does it assert that the charts inaccu-
rately summarize the underlying records. Thus, I 
will consider those charts in connection with this mo-
tion.  See Tamarin v. Adam Caterers, 13 F.3d 51, 53 
(2d Cir. 1993) ("Summary evidence is admissible as 
long as the underlying documents also constitute 
admissible evidence and are made available to the 
adverse party."). 
 
 Based on the charts, a jury could reasonably con-
clude that Agfa's decisions to deny Carrion work oc-
curred under circumstances giving rise to an infer-
ence of discrimination.  During several weeks of Car-
rion's employment, Agfa gave multiple Asian-Indian 
employees more work than it gave Carrion.  Agfa 
does not dispute this, and this is sufficient to satisfy 
Carrion's de minimis burden. 
 
 Because Carrion establishes  a prima facie case 
of discrimination, the burden shifts to Agfa to 
demonstrate  a legitimate, non-discriminatory reason 
for giving Asian-Indian employees more work than 
Carrion.  Agfa does not provide any such reason.  In-
stead, it asserts that on other occasions, it gave Car-
rion more work than Asian-Indian co-workers.   Ag-
fa's argument is misplaced.  The mere fact that it 
gave Carrion more work than Asian-Indian  employ-
ees during certain periods does not explain why it 
gave him less work than Asian-Indian  employees 
during other periods, nor would it foreclose a jury 
from reasonably concluding that Agfa impermissibly 
favored Asian-Indian  employees over Carrion.  Glar-
ingly absent from Agfa's motion is any indication of 
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how it made staffing decisions on the projects it was 
working on during Carrion's periods of employment.   
This deficiency makes it impossible for Agfa to satis-
fy its burden, and Agfa's motion for summary judg-
ment as to this theory is therefore denied. 
 
 B.  Periods of Unemployment 
 
 Carrion establishes his prima facie case of dis-
crimination for the same reasons as discussed above.  
According to Carrion's charts, Agfa continued to em-
ploy Asian-Indian laborers and pointers during the 
periods following Carrion's terminations.   Thus, a 
jury could reasonably conclude that Agfa discrimi-
nated against Carrion when it terminated him ra-
ther than those Asian-Indian employees. 
 
 Agfa asserts that it terminated Carrion as part of 
company-wide reductions in its work force, which 
were necessary because of lack of work.  To support 
this position, Agfa submitted Julia Tarlo's affidavit.  
Tarlo (Agfa's president) averred that Agfa decided 
which employees to fire based on longevity with the 
company, work performance, and skill set.  Although 
this could be a legitimate, non-discriminatory reason 
for terminating an employee, see Viola v. Philips 
Med. Sys. of N. Am., 42 F.3d 712, 717 (2d Cir. 1994), 
Agfa did not offer any evidence showing that it actu-
ally made its decision to terminate Carrion based on 
an evaluation of these factors. Simply stating that it 
made its decisions based on non-discriminatory fac-
tors (which is all Tarlo's affidavit does) is insufficient 
to satisfy its burden.  What Agfa needed to do to re-
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but Carrion's prima facie case was to put in an affi-
davit from Tarlo, or anybody else with personal 
knowledge, who could say, for example: "(1) I am the 
person who decided who to fire and who to retain in 
light of our company wide reductions; and (2) I 
looked at Carrion's file and decided that he was not 
someone we would bring back because ..." of some le-
gitimate business reason.  Ideally, but not necessari-
ly, that affidavit would be supported by some con-
temporaneous documentation. However, in the ab-
sence of any evidence that the alleged theoretical ba-
sis for terminating certain workers was actually im-
plemented in a non-discriminatory fashion, Agfa's 
motion as to this theory is denied. 
 
 C.  Pay Disparity 
 
 Again, Carrion establishes his prima facie case of 
discrimination.  For this theory, Agfa's failure to pay 
Carrion the higher rate constitutes the adverse em-
ployment action.  As for the inference of discrimina-
tion, Carrion testified at his deposition that he per-
formed the same work as his other co-workers, but 
that Agfa paid some of these co-workers a higher 
pointer rate, while it paid him a lower laborer rate.  
Moreover, Agfa's payroll records show that it did not 
pay any Hispanic the pointer rate.  Thus, a jury 
would be justified in finding that Agfa treated Carri-
on differently than similarly situated employees out-
side of his protected class because Carrion did the 
same work as non-Hispanic employees, Agfa paid 
those employees the higher pointer rate, and Agfa 
paid Carrion the lower laborer rate. 
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 Agfa did not come forward with a legitimate, 
non-discriminatory reason for paying Carrion the 
lower laborer rate.  Instead, it provides evidence that 
it paid Carrion (and other Asian-Indian laborers) the 
proper laborer rate and asserts that this conclusively 
proves that Agfa did not discriminate against Carri-
on by paying him less than similarly situated co-
workers. Agfa's argument misses the point entirely.  
Carrion's theory is not that Agfa paid him less than 
Asian-Indian laborers.  Rather, Carrion claims that 
he did the same work as other, non-laborer Asian-
Indian employees, those employees were paid the 
higher pointer rate, and he should have been paid 
that same rate.  Thus, the fact that other Asian-
Indian laborers were paid the same rate as Carrion 
is irrelevant because Carrion claims that Agfa 
should have been paying him as a pointer, not a la-
borer.  Because Agfa failed to present any evidence 
showing that it had a legitimate, non-discriminatory 
reason for paying Carrion the laborer rate when he 
was doing pointing work, this discrimination claim 
will proceed to trial. 
 
III.  Wage and Overtime Claims 
 
 In its motion, Agfa makes two arguments as to 
why Carrion's wage and overtime claims should be 
dismissed.  First, it argues that Carrion's prevailing 
wage claim should be dismissed because he failed to 
exhaust administrative remedies.  Second, it argues 
that Carrion's FLSA claim should be dismissed  be-
cause he "effectively conceded at his deposition that 
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he never worked more than 40 hours on any week" 
while he was employed at Agfa. 
 
 A. Prevailing Wage Claim 
 
 Carrion concedes that his prevailing wage claim 
under § 220 should be dismissed because he failed to 
exhaust administrative remedies.2 Nevertheless, he 
argues that he has a viable prevailing wage claim 
under the theory that he is a third-party beneficiary 
to the contract between Agfa and NYCHA.  Carrion 
did not plead a third-party beneficiary theory of re-
covery in his complaint.   Instead, he argues that he 
should be allowed to assert such a claim either be-
cause his complaint, as written, set forth the factual 
allegations giving rise to it, or, alternatively, because 
he should be granted leave to amend his complaint. 
 
 Agfa contends that Carrion should not be al-
lowed to amend his complaint.  Alternatively, it con-
tends that Carrion selected his remedy when he filed 
his unexhausted administrative claim with NYCHA 
and he should not now be allowed to pursue a new 
remedy.  I do not need to reach either of these ques-
tions because Carrion's new theory of recovery is ex-
pressly barred by Grochowski v. Phoenix Construc-
tion, 318 F.3d 80 (2d Cir. 2003). 
 
 In Grochowski, plaintiffs sought to recover pre-
vailing wages and overtime pay pursuant to con-
tracts on various federally funded projects.  Plaintiffs 

                                                 
2 That claim is accordingly deemed withdrawn. 
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based their claims on the theory that they were 
third-party beneficiaries to the contracts.  Because 
the projects at issue were federally funded, the pre-
vailing wages contained in each contract were de-
termined pursuant to the Davis- Bacon Act.  The dis-
trict court granted defendants motion for summary 
judgment and the Second Circuit affirmed, holding 
that the Davis-Bacon Act did not contain a private 
right of action and that to allow plaintiffs' state law 
claims to proceed would amount to an "impermissible 
'end run' around the [Act]."  Id. at 86. 
 
 That exact situation is present here.  Carrion al-
leges that he is a third-party beneficiary to a con-
tract on a federally funded project.  In the relevant 
portion of the contract, the prevailing wage rate is 
determined by reference to the Davis-Bacon Act.  
Specifically, it provides that the wage rate shall "not 
[be] less than the aggregate of the basic hourly rates 
and the rates of payments, contributions, or costs for 
any fringe benefits contained in the wage determina-
tion decision of the Secretary of Labor."  See 40 
U.S.C. § 3142.  Under Grochowski, Carrion is unable 
to bring a state law claim to enforce the wage rates 
contained in the contract.  Thus, his newly asserted 
theory of recovery is meritless.3 

                                                 
3 The New York Court of Appeals has expressly rejected 

Grochowski and has held that individuals in Carrion's position 
are entitled to bring this type of claim. See Cox v. NAP Constr. 
Co., 10 N.Y.3d 592, 604, 861 N.Y.S.2d 238 (2008).  It could be 
argued that Cox was better reasoned since, among other things, 
Grochowski effectively held that federal law preempted the 
state common law contract theory without ever undertaking a 
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 B.  Unpaid Wage Claims 
 
 Carrion asserts that his complaint alleges two 
unpaid wage claims and that Agfa failed to move 
with respect to those claims.  Specifically, Carrion 
claims that his complaint alleges that Agfa failed to 
pay him for all the hours he worked and that Agfa 
failed to pay him call in wages. In its reply, Agfa con-
tends that Carrion did not properly assert either of 
these claims in his complaint and that he cannot 
raise them now. 
 
 Carrion's complaint properly alleges that Agfa 
failed to pay him for all the hours he worked.  Specif-
ically, Carrion alleges the following: 
 

Defendant failed to pay the plaintiff for all 
hours he worked, holiday pay and the over-
time rate for hours worked in excess of forty 
hours per week.  Plaintiff regularly arrived 
at the work sight [sic] around 7 a.m. to mix 
cement and perform other work related du-
ties, while plaintiff's co-workers arrived to 
work several hours later.  Despite arriving 
to work at around 7 a.m., plaintiff was in-
structed by defendant to write on the sign in 
sheet that he arrived at 9 a.m.  Plaintiff 
regularly worked until about 4:30 p.m. and 

                                                                                                    
preemption analysis.  I am bound, however, by controlling Sec-
ond Circuit precedent on this federal issue. 
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sometimes later.  Defendant instructed the 
plaintiff that he was not permitted to sign 
out at the time he left work.  Upon infor-
mation and belief, defendant recorded inac-
curate sign out times in an effort to avoid 
compensating plaintiff for all the time he 
worked and paying overtime. 
 

Moreover, the basis of Carrion's claim for overtime is 
that he would report to work earlier and leave later 
than his timesheets indicated, which implies that 
Agfa failed to pay him for all of the hours he worked.  
Because "federal pleading is by statement of claim, 
not by legal theory," Flickinger v. Harold C. Brown & 
Co., 947 F.2d 595, 600 (2d Cir. 1991), Carrion's claim 
that Agfa failed to pay him for all the hours he 
worked will proceed to trial. 
 
 Carrion's complaint did not, however, properly 
raise the claim that Agfa failed to pay him call in 
wages.  Pursuant to New York Codes, Rules and 
Regulations, "[a]n employee who by request or per-
mission of the employer reports for work on any day 
shall be paid for at least four hours, or the number of 
hours in the regularly scheduled shift, whichever is 
less, at the basic minimum hourly wage."  12 NYCRR 
142-2.3.  Although Carrion alleges that Agfa fre-
quently "refused to permit [him] to work," he does 
not allege that Agfa requested he report for work on 
those days, nor does he allege that he did so with Ag-
fa's permission.  Nothing else in the complaint put 
Agfa on notice, or otherwise suggested, that Carrion 
was asserting a call-in pay claim.  Thus, I will not 
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consider this claim as it was raised for the first time 
in Carrion's opposition to the current motion.  See 
Beckman v. U.S. Postal Serv., 79 F. Supp. 2d 394, 
407-08 (S.D.N.Y.  2000). 
 
 C.  Overtime Claims 
 
 Carrion brings overtime claims pursuant to the 
FLSA and state contract law.  Under the FLSA, cov-
ered employees are entitled to receive overtime com-
pensation if they work longer than 40 hours in a 
workweek.  29 U.S.C. § 207(a)(1).  Where, as here, an 
employee claims that his employer's time records are 
"inaccurate or inadequate," the employee "need only 
present 'sufficient evidence to show the amount and 
extent of [the uncompensated work] as a matter of 
just and reasonable inference."  Kuebel v. Black & 
Decker, Inc., No. 10-2273-cv, 2011 WL 1677737, at *8 
(2d Cir. May 5, 2011) (quoting Anderson v. Mt. 
Clemens Pottery Co., 328 U.S. 680, 687, 66 S. Ct. 
1187 (1946)). 
 
 The parties initially dispute the number of hours 
Carrion generally worked per day.  At his deposition, 
Carrion testified that he generally got to work at 
7:00 AM, Agfa told him to report to work at 7:30 AM, 
he was often the first person to arrive at the work 
site, he would not start doing any work until a su-
pervisor came (usually sometime between 7:00 AM 
and 7:20 AM), and he usually took a 15 to 30 minute 
break for lunch.  At the deposition, Agfa did not ask 
Carrion what time he usually finished working.  In 
support of his opposition to this motion, Carrion 
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submitted a declaration in which he averred that he 
usually finished working at 5:30 PM. Thus, Carrion's 
position is that he generally worked 10 hours or 
more per day.4 
 
 Agfa contends that some of these assertions are 
directly contradicted by Carrion's sworn Prevailing 
Wage Claim Form (which he filed with NYCHA prior 
to instituting this action) and by his complaint.  On 
the form, Carrion stated that he normally started 
working at 7:30 AM, he normally finished work at 
4:30 PM, and he took 30 minute breaks for lunch.  
Carrion signed the form, affirming that the infor-
mation he provided was true.  Similarly, in his com-
plaint, Carrion alleges that he regularly started 
working at 7:00 AM and he "regularly worked until 
4:30 PM and sometimes later."  Carrion did not claim 
that he regularly worked until 5:30 PM until he did 
so in his declaration. 
 
 The concept of judicial estoppel applies to the 
statements made in Carrion's NYCHA form.  Under 
this concept, "[w]here a party assumes a certain po-

                                                 
4 This is important because, as discussed in more detail be-

low, the undisputed facts show that Carrion only worked five 
days in a week on one occasion.   Thus, if Carrion regularly 
worked less than 10 hours per day, he would only be able to 
make out his FLSA overtime claim with regard to that one 
week.  If, however, Carrion can demonstrate that he regularly 
worked more than 10 hours per day, he could potentially recov-
er overtime under the FLSA for any week where he worked 
four days. 
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sition in a legal proceeding, and succeeds in main-
taining that position, he may not thereafter, simply 
because his interests have changed, assume a con-
trary position, especially if it be to the prejudice of 
the party who has acquiesced in the position former-
ly taken by him."  DeRosa v. Nat'l  Envelope Com., 
595 F.3d 99, 103 (2d Cir. 2010) (quoting New Hamp-
shire v. Maine, 532 U.S. 742, 749, 121 S. Ct. 1808 
(2001)).  Judicial estoppel generally applies when: "1) 
a party's later position is clearly inconsistent with its 
earlier position; 2) the party's former position has 
been adopted in some way by the court in the earlier 
proceeding; and 3) the party asserting the two posi-
tions would derive an unfair advantage against the 
party seeking estoppel."  Id. (internal quotation 
marks omitted).  Moreover, judicial estoppel is lim-
ited "to situations where the risk of inconsistent re-
sults with its impact on judicial integrity is certain."  
Id. 
 
 Here, although some of Carrion's claims in his 
NYCHA form are inconsistent with his claims now, I 
find that judicial estoppel does not apply.  There is 
no indication that NYCHA adopted Carrion's former 
position.  Thus, the second requirement for judicial 
estoppel is not met. 
 
 Carrion's allegations in his complaint are, how-
ever, a different story.  "A party's assertion of fact in 
a pleading is a judicial admission by which it nor-
mally is bound throughout the course of the proceed-
ing."  Bellefonte Re Ins. Co. v. Argonaut Ins. Co., 757 
F.2d 523, 528-29 (2d Cir. 1985); see also Rojas v. 
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Roman Catholic Diocese of Rochester, No. 07 Civ. 
6250, 2010 WL 3945000, at *20 (W.D.N.Y. Oct. 6, 
2010) (collecting cases).  In his complaint, Carrion 
alleges that he regularly started working at 7:00 AM 
and that he "regularly worked until 4:30 PM and 
sometimes later."  Now, upon facing the realization 
that the facts, as alleged in his complaint, are insuf-
ficient to show that he generally worked in excess of 
40 hours per week, Carrion attempts to overcome 
this deficiency by claiming to have regularly worked 
until 5:30 PM.  He does not, however, offer any ex-
planation as to why he now claims to have regularly 
worked an additional hour per day.  I accordingly 
find that he cannot claim that he regularly worked 
until 5:30 PM in an effort to bolster his FLSA over-
time claim.  Thus, drawing all reasonable inferences 
in favor of Carrion, the undisputed facts show that, 
at most, he regularly worked from 7:00 AM until 
4:30 PM with a 15 to 30 minute break for lunch.  Ac-
cordingly, he regularly worked less than 10 hours 
per day. 
 
 Next, the parties dispute the existence of a mate-
rial issue of fact as to whether Carrion ever worked 
in excess of 40 hours per week.  At his deposition, 
Carrion testified that he never worked more than 
four days in a week.  Thus, Agfa argues, he fails to 
demonstrate that he is entitled to overtime under the 
FLSA because he regularly worked less than 10 
hours per day. Agfa's undisputed employment rec-
ords, however, show that Carrion, on one occasion, 
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worked five days in a week.  Carrion's FLSA claim 
will therefore proceed to trial as to that week only.5 
 
 Under state law, covered employees are entitled 
to overtime compensation if they work longer than 
eight hours in a day.  New York Labor Law § 220.  
New York's eight hour overtime requirement is in-
corporated in the contract between Agfa and NY-
CHA.6   Carrion asserts that he is a third-party bene-
ficiary to this contract and that he can therefore sue 
to enforce its terms. Agfa ignores Carrion's position, 
and instead argues that Carrion's claim is barred by 
his failure to exhaust his administrative remedies. 
 
 Although it is true that Carrion must exhaust 
his administrative remedies before bringing suit 
pursuant to § 220, his claim here is based on com-

                                                 
5 Contrary to Agfa's position, the de minimis doctrine 

does not apply here, as that doctrine is better suited for situa-
tions where employees perform a few minutes of compensable 
work while performing otherwise non-compensable tasks.  Cf. 
Reich v. N.Y. City Transit Auth., 45 F.3d 646, 652-53 (2d Cir. 
1995). 

6 Agfa argues that I should not consider the contract be-
cause it is unauthenticated and hearsay and because Carrion 
failed to disclose it during discovery.  Although the contract is 
unauthenticated, I am considering it in deciding this motion.  
Agfa and NYCHA are the parties to the contract, and Agfa has 
not asserted it was never bound by this contract.  Moreover, 
the contract constitutes an admission by Agfa that it agreed to 
pay the stated rates, and thus is not hearsay.  See Fed. R. Evid. 
801.  As for Carrion's failure to disclose, the contract must 
have been in Agfa's possession since Agfa is a contracting par-
ty, and thus there is no prejudice. 
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mon law contract principles (he is a third-party bene-
ficiary to the contract between Agfa and NYCHA).   
In this situation, an employee can sue to enforce the 
terms of a contract notwithstanding his failure to 
exhaust his administrative remedies.  See Wright v. 
Herb Wright Stucco, Inc., 50 N.Y.2d 837, 839, 430 
N.Y.S.2d 52 (1980).  And, as detailed above, because 
there is a disputed issue of fact as to whether Carri-
on regularly worked in excess of 8 hours per day, Ag-
fa is not entitled to summary judgment on Carrion's 
claim for overtime under state law. 
 
 Agfa recognizes that employees can seek over-
time compensation by either proceeding with the 
administrative process or by suing under a third-
party beneficiary theory; however, it argues that 
once an employee selects his method, he cannot sub-
sequently pursue the alternative. Because Carrion 
filed a still pending administrative complaint with 
NYCHA, Agfa asserts that he is now barred from 
pursuing a third-party beneficiary theory of recovery.  
The case Agfa cites, Marren v. Ludlam, 14 A.D.3d 
667, 669, 790 N.Y.S.2d 146 (2d Dept. 2005), does not, 
however, support its position.  Rather, it involved an 
employee who filed a § 220 claim without exhausting 
his administrative remedies, not an employee who 
sought to proceed under a third- party beneficiary 
theory despite the fact that his administrative pro-
ceeding was still pending. New York allows employ-
ees to bring third-party beneficiary claims notwith-
standing their failure to utilize the administrative 
process.  I see no reason why the same rule would 
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not also apply to an employee who brought his claim 
after beginning the administrative process. 
 

CONCLUSION 
 
 Defendant's [17] motion for summary judgment 
is granted in part and denied in part.  By separate 
Order, the Court will set down the remaining claims 
for a final pretrial conference and trial.7 
 
SO ORDERED. 
        /s/(BMC) 
Dated:  Brooklyn, New York 
   May 11, 2011 
 

                                                 
7 Agfa urges the Court to exercise its discretion and im-

pose sanctions against Carrion pursuant to Fed. R. Civ. P. 
11(c)(3). I have denied portions of Agfa's motion and do not 
believe that Carrion took any frivolous positions. Thus, sanc-
tions are inappropriate. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

 
JOSE E. CARRION, 
 Plaintiff, 
  -against- 
AGFA CONSTRUCTION INC., 
 Defendant. 
 

AMENDED JUDGMENT 
10-CV-3327 (BMC) 

 
 An order of Honorable Brian M. Cogan, United 
States District Judge, having been filed on Novem-
ber 18, 2011, directing the Clerk of Court to enter an 
Amended Judgment in favor of Plaintiff and against 
Defendant as follows: (1) $1.00 in nominal damages 
for his discrimination claim; (2) $3,639.06 in com-
pensatory damages for his wage claim; (3) prejudg-
ment interest of $701.69 for the period September 
27, 2009 until the date of this Court’s Order, plus 90 
cents for each day between the date of this Order 
and entry of the Amended Judgment, in the amount 
of $4.50; and (4) $50,405.26 in attorneys’ fees and 
costs, for a total of $54,751.51; it is 
 ORDERED and ADJUDGED that an Amended 
Judgment is hereby entered in favor of Plaintiff Jose 
E. Carrion and against Defendant AGFA Construc-
tion Inc., in the total amount of $54,751.51. 
 
Dated: Brooklyn, New York 
  November 21, 2011  /s/ Douglas C. Palmer 
        Clerk of Court  
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United States Court of Appeals, 
Second Circuit. 

 
José E. CARRION, Plaintiff–Appellant, 

v. 
AGFA CONSTRUCTION, INC., Defendant–

Appellee. 
 

Nos. 11-5098, 11-5334 
 

Oct. 30, 3013 
 

ORDER 
 
 Following disposition of this appeal on June 13, 
2013, an active judge of the Court requested a poll 
on whether to rehear the case en banc. A poll having 
been conducted and there being no majority favoring 
en banc review, rehearing en banc is hereby DE-
NIED. 
 
GERARD E. LYNCH, Circuit Judge, dissents by 
opinion from the denial of rehearing en banc. 
 
GERARD E. LYNCH, Circuit Judge, dissenting: 
 
 I dissent for the reasons stated in my dissent in 
Grochowski v. Phoenix Constr., 318 F.3d 80, 89 (2d 
Cir. 2003) (Lynch, D.J., dissenting), and by the New 
York Court of Appeals in Cox v. NAP Constr. Co., 10 
N.Y.3d 592, 861 N.Y.S.2d 238, 891 N.E.2d 271 
(2008). 
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The Davis-Bacon Act, 40 U.S.C. §§ 3141-3148 
 
§ 3141. Definitions 

In this subchapter, the following definitions ap-
ply:  

(1) Federal government.— The term “Federal 
Government” has the same meaning that the term 
“United States” had in the Act of March 3, 1931 (ch. 
411, 46 Stat. 1494) (known as the Davis-Bacon Act). 

(2) Wages, scale of wages, wage rates, minimum 
wages, and prevailing wages.— The terms “wages”, 
“scale of wages”, “wage rates”, “minimum wages”, 
and “prevailing wages” include— 

(A) the basic hourly rate of pay; and  
(B) for medical or hospital care, pensions on 

retirement or death, compensation for injuries or 
illness resulting from occupational activity, or 
insurance to provide any of the forgoing, for un-
employment benefits, life insurance, disability 
and sickness insurance, or accident insurance, 
for vacation and holiday pay, for defraying the 
costs of apprenticeship or other similar pro-
grams, or for other bona fide fringe benefits, but 
only where the contractor or subcontractor is not 
required by other federal, state, or local law to 
provide any of those benefits, the amount of— 

(i) the rate of contribution irrevocably 
made by a contractor or subcontractor to a 
trustee or to a third person under a fund, 
plan, or program; and 

(ii) the rate of costs to the contractor or 
subcontractor that may be reasonably antici-
pated in providing benefits to laborers and 



 
 
 
 
 
 

38a 
 
 

mechanics pursuant to an enforceable com-
mitment to carry out a financially responsi-
ble plan or program which was communicat-
ed in writing to the laborers and mechanics 
affected. 

 
§ 3142. Rate of wages for laborers and mechan-
ics 

(a) Application.— The advertised specifications 
for every contract in excess of $2,000, to which the 
Federal Government or the District of Columbia is a 
party, for construction, alteration, or repair, includ-
ing painting and decorating, of public buildings and 
public works of the Government or the District of Co-
lumbia that are located in a State or the District of 
Columbia and which requires or involves the em-
ployment of mechanics or laborers shall contain a 
provision stating the minimum wages to be paid var-
ious classes of laborers and mechanics. 

(b) Based on Prevailing Wage.— The minimum 
wages shall be based on the wages the Secretary of 
Labor determines to be prevailing for the corre-
sponding classes of laborers and mechanics em-
ployed on projects of a character similar to the con-
tract work in the civil subdivision of the State in 
which the work is to be performed, or in the District 
of Columbia if the work is to be performed there. 

(c) Stipulations Required in Contract.— Every 
contract based upon the specifications referred to in 
subsection (a) must contain stipulations that— 

(1) the contractor or subcontractor shall pay 
all mechanics and laborers employed directly on 
the site of the work, unconditionally and at least 
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once a week, and without subsequent deduction 
or rebate on any account, the full amounts ac-
crued at time of payment, computed at wage 
rates not less than those stated in the advertised 
specifications, regardless of any contractual rela-
tionship which may be alleged to exist between 
the contractor or subcontractor and the laborers 
and mechanics; 

(2) the contractor will post the scale of wages 
to be paid in a prominent and easily accessible 
place at the site of the work; and 

(3) there may be withheld from the contrac-
tor so much of accrued payments as the contract-
ing officer considers necessary to pay to laborers 
and mechanics employed by the contractor or 
any subcontractor on the work the difference be-
tween the rates of wages required by the con-
tract to be paid laborers and mechanics on the 
work and the rates of wages received by the la-
borers and mechanics and not refunded to the 
contractor or subcontractors or their agents. 
(d) Discharge of Obligation.— The obligation of a 

contractor or subcontractor to make payment in ac-
cordance with the prevailing wage determinations of 
the Secretary of Labor, under this subchapter and 
other laws incorporating this subchapter by refer-
ence, may be discharged by making payments in 
cash, by making contributions described in section 
3141(2)(B)(i) of this title, by assuming an enforceable 
commitment to bear the costs of a plan or program 
referred to in section 3141(2)(B)(ii) of this title, or by 
any combination of payment, contribution, and as-
sumption, where the aggregate of the payments, con-
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tributions, and costs is not less than the basic hourly 
rate of pay plus the amount referred to in section 
3141(2)(B) of this title. 

(e) Overtime Pay.— In determining the overtime 
pay to which a laborer or mechanic is entitled under 
any federal law, the regular or basic hourly rate of 
pay (or other alternative rate on which premium rate 
of overtime compensation is computed) of the laborer 
or mechanic is deemed to be the rate computed un-
der section 3141(2)(A) of this title, except that where 
the amount of payments, contributions, or costs in-
curred with respect to the laborer or mechanic ex-
ceeds the applicable prevailing wage, the regular or 
basic hourly rate of pay (or other alternative rate) is 
the amount of payments, contributions, or costs ac-
tually incurred with respect to the laborer or me-
chanic minus the greater of the amount of contribu-
tions or costs of the types described in section 
3141(2)(B) of this title actually incurred with respect 
to the laborer or mechanic or the amount determined 
under section 3141(2)(B) of this title but not actually 
paid. 
 
§ 3143. Termination of work on failure to pay 
agreed wages 

Every contract within the scope of this subchap-
ter shall contain a provision that if the contracting 
officer finds that any laborer or mechanic employed 
by the contractor or any subcontractor directly on 
the site of the work covered by the contract has been 
or is being paid a rate of wages less than the rate of 
wages required by the contract to be paid, the Fed-
eral Government by written notice to the contractor 
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may terminate the contractor’s right to proceed with 
the work or the part of the work as to which there 
has been a failure to pay the required wages. The 
Government may have the work completed, by con-
tract or otherwise, and the contractor and the con-
tractor’s sureties shall be liable to the Government 
for any excess costs the Government incurs. 
 
§ 3144. Authority of Comptroller General to 
pay wages and list contractors violating con-
tracts 

(a) Payment of Wages.—  
(1) In general.— The Comptroller General 

shall pay directly to laborers and mechanics from 
any accrued payments withheld under the terms 
of a contract any wages found to be due laborers 
and mechanics under this subchapter. 

(2) Right of action.— If the accrued payments 
withheld under the terms of the contract are in-
sufficient to reimburse all the laborers and me-
chanics who have not been paid the wages re-
quired under this subchapter, the laborers and 
mechanics have the same right to bring a civil 
action and intervene against the contractor and 
the contractor’s sureties as is conferred by law on 
persons furnishing labor or materials. In those 
proceedings it is not a defense that the laborers 
and mechanics accepted or agreed to accept less 
than the required rate of wages or voluntarily 
made refunds. 
(b) List of Contractors Violating Contracts.—  

(1) In general.— The Comptroller General 
shall distribute to all departments of the Federal 
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Government a list of the names of persons whom 
the Comptroller General has found to have dis-
regarded their obligations to employees and sub-
contractors. 

(2) Restriction on awarding contracts.— No 
contract shall be awarded to persons appearing 
on the list or to any firm, corporation, partner-
ship, or association in which the persons have an 
interest until three years have elapsed from the 
date of publication of the list. 

 
§ 3145. Regulations governing contractors and 
subcontractors 

(a) In General.— The Secretary of Labor shall 
prescribe reasonable regulations for contractors and 
subcontractors engaged in constructing, carrying 
out, completing, or repairing public buildings, public 
works, or buildings or works that at least partly are 
financed by a loan or grant from the Federal Gov-
ernment. The regulations shall include a provision 
that each contractor and subcontractor each week 
must furnish a statement on the wages paid each 
employee during the prior week. 

(b) Application.— Section 1001 of title 18 applies 
to the statements. 
 
§ 3146. Effect on other federal laws 

This subchapter does not supersede or impair 
any authority otherwise granted by federal law to 
provide for the establishment of specific wage rates. 
 
§ 3147. Suspension of this subchapter during a 
national emergency 
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The President may suspend the provisions of this 
subchapter during a national emergency. 
 
§ 3148. Application of this subchapter to cer-
tain contracts 

This subchapter applies to a contract authorized 
by law that is made without regard to section 
6101(b) to (d) of title 41, or on a cost-plus-a-fixed-fee 
basis or otherwise without advertising for proposals, 
if this subchapter otherwise would apply to the con-
tract. 
 


