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QUESTION PRESENTED 

 
In 1998, petitioner WFC Holdings Corporation and its 
subsidiaries entered into a lease restructuring trans-
action that generated tens of millions of dollars in 
economic benefits for the company and its sharehold-
ers. The government concedes that, under the plain 
language of the Internal Revenue Code, the trans-
action also entitled petitioner to a tax deduction that 
reduced its corporate income tax liability by approx-
imately $148 million. The Eighth Circuit neverthe- 
less denied petitioner’s claim for the deduction under 
the judge-made “economic substance doctrine.” It 
held that the transaction’s structure was designed to 
achieve the tax deduction and was not necessary to 
obtain the non-tax economic benefits. 

The question presented is: 

Whether an objectively profitable transaction can be 
disregarded for tax purposes under the judge-made 
“economic substance doctrine” because it was struc-
tured to achieve income tax deductions authorized by 
the plain language of the Code. 
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INTEREST OF AMICUS CURIAE1 

 Amicus is a professor at the University of Iowa 
College of Law, who teaches and writes in the area of 
federal tax law. This institutional affiliation is pro-
vided for identification purposes only. 

 Amicus developed a scholarly interest in the eco-
nomic substance doctrine early in his legal career and 
continually monitors petitions for certiorari that im-
plicate the doctrine. See Amandeep S. Grewal, Eco-
nomic Substance and the Supreme Court, 116 Tax 
Notes 969 (2007). Since the publication of his article 
and until now, Amicus has strongly believed that 
none of the various petitions warranted Supreme 
Court review of the economic substance doctrine.  

 For example, last year, when the Court granted 
certiorari in United States v. Woods, 134 S. Ct. 557 
(2013), Amicus feared that the Court might prema-
turely address economic substance issues. Conse-
quently, Amicus submitted a brief recommending that 
the Court, in deciding the case, expressly reserve 
on the proper application of the economic substance 

 
 1 Amicus has received consent to file this brief from both 
parties, through Petitioner’s blanket consent filed with the 
Court and through Respondent’s written consent, and has 
provided the parties with the notices required by Rule 37.2. 
Amicus hereby certifies that this brief was not authored in 
whole or in part by counsel for any party, and that Amicus 
received no monetary contribution toward the preparation or 
submission of this brief other than the general research support 
of the academic institution with which he is affiliated. 
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doctrine. See Br. of Prof. Amandeep S. Grewal as 
Amicus Curiae at 6, Woods, supra (No. 12-562). The 
Court agreed with that recommendation. See Woods, 
134 S. Ct. at 562 n.1 (expressing no view on “the 
District Court’s application of the economic-substance 
doctrine”).2 

 Finally, after more than 6 years of watching, 
Amicus believes that the instant petition presents a 
strong vehicle through which the Court can address 
the proper application of the economic substance doc-
trine.  Amicus writes to explain why. 

---------------------------------  --------------------------------- 
 

SUMMARY OF ARGUMENT 

 The judge-made economic substance doctrine has 
caused substantial confusion and controversy in the 
past two decades. According to the majority view, the 
doctrine allows a court to disregard a taxpayer’s com-
pliance with “each and every of the relevant require-
ments imposed by the Code,” H.J. Heinz Co. v. United 
States, 76 Fed. Cl. 570, 592 (2007), when determining 
whether a transaction qualifies for a tax deduction or 
other benefit. Under this “extrastatutory” approach to 
the doctrine, followed by the district court and the 
Eighth Circuit here, a court generally requires that a 
transaction exhibit objective economic substance and 

 
 2 The Court cited Amicus on another issue in Woods. See 
134 S. Ct. at 566 n.4. 
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a subjective business purpose, even if no statute im-
poses those requirements. 

 A small number of lower courts split from the 
majority and treat the economic substance doctrine as 
only a tool to aid the construction of a statute. Under 
this “statutory” approach, if a statute requires ob-
jective economic substance or a subjective business 
purpose, the court will demand the same of the trans-
action before it. But if the statute does not make 
those inquiries relevant, a transaction can create tax 
benefits even if it lacks objective economic substance 
or a subjective business purpose. See, e.g., Horn v. 
Commissioner, 968 F.2d 1229, 1234 (D.C. Cir. 1992) 
(holding, “with some trepidation in light of the con-
trary conclusions reached by three sister circuits,” 
that a transaction generated tax deductions, not-
withstanding its obvious lack of economic substance, 
because the statutory text clearly supported the tax-
payer’s position); W. & K. Holding Corp. v. Commis-
sioner, 38 B.T.A. 830, at *839 (1938) (contribution to 
corporation created tax benefits even though no bus-
iness purpose present; Gregory v. Helvering, 293 U.S. 
465 (1935), distinguished, because that case involved 
a different statute).  

 The Court should grant certiorari here, reject the 
extrastatutory approach, and resolve the confusion in 
the case law. Although the lower courts have largely 
(but not universally) coalesced around the extra-
statutory approach, it finds no support in any Court 
precedent. In fact, in its brief in opposition, the 
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government will not be able to cite a single case – not 
even one – where the Court adopts the extrastatutory 
approach and announces that it “can forgo examining 
the intersection of . . . statutory details,” In re CM 
Holdings, Inc., 301 F.3d 96, 102 (3d Cir. 2002), or 
where it announces that the governing statute “does 
not even come into play,” Lerman v. Commissioner, 
939 F.2d 44, 52 (3d Cir. 1991). In every case, the 
Court adopts a statutory approach and applies eco-
nomic substance principles consistent with the gov-
erning statutes, not in contravention of them.3  

 WFC’s petition presents the perfect vehicle 
through which to affirm this Court’s commitment to 
statutes, because the adoption of the statutory ap-
proach decides this case. The district court could find 
nothing in the tax code that denied the taxpayer’s 
claimed deductions and held for the government only 
because the taxpayer’s transaction failed to “pass[ ] 
muster under the common law.” Pet. App. 88a. Con-
sequently, if the Court holds, as it should, that com-
pliance with a statute establishes a taxpayer’s right 
to benefits under the statute, judgment must be 
entered for the petitioner. 

 
 

 
 3 For a string cite to the relevant Court cases, see pages 
11-12 of this brief. For a narrative analysis of those cases, see 
Amandeep S. Grewal, Economic Substance and the Supreme 
Court, 116 Tax Notes 969, 977-86 (2007). 
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 The government’s abandonment of its statutory 
arguments further highlights the neat presentation of 
this case. The district court, like every other court to 
consider a similar transaction, rejected the govern-
ment’s statutory arguments. See Pet. App. 85a-88a. 
Consequently, the government relied entirely on the 
economic substance doctrine when defending the dis-
trict court’s decision on appeal. This abandonment 
(and related waiver) allows the Court to squarely 
consider whether, if a taxpayer unambiguously com-
plies with statutory law, the judiciary may add re-
quirements beyond those prescribed by Congress.  

 In this way, WFC’s petition presents a fairly easy 
question, at least insofar as most tax cases go. All the 
Court needs to do here is examine its prior cases and 
determine whether those cases applied the tax code 
(the statutory approach) or if those cases applied 
judge-made doctrines (the extrastatutory approach). 
It need not weave through complicated corporate tax 
provisions, examine the vagaries of profitability tests, 
or make subjective determinations regarding the tax-
payer’s motivations. 

 The simplicity of the issue facing the Court 
should not belie its significance, however. Whether 
courts apply statutes in tax cases reflects an ex-
ceptionally important question. Virtually all of the 
well-documented confusion regarding the economic 
substance doctrine relates to the historical absence of 
any statutory basis for it. When courts throw out the 
tax code and decide cases based on judge-made tests, 
confusion and inconsistency necessarily follow.  
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 The awkward codification of the economic sub-
stance doctrine reflects this. In 2010, Congress 
cleared a circuit split regarding the formulation of 
the doctrine, but, like most everyone else, it could 
not figure out when the doctrine applies. That is, 
under new Section 7701(o), Congress said that the 
doctrine will apply whenever it’s “relevant,” but it 
made no attempt to explain that standard – “whether 
the economic substance doctrine is relevant to a 
transaction shall be made in the same manner as if 
this subsection had never been enacted.” 26 U.S.C. 
§ 7701(o)(5)(C) (Supp. V 2011).  

 Congress’s inability to determine when the eco-
nomic substance doctrine applies stems from the 
fundamental conflict in the case law. Under the 
extrastatutory approach, “economic substance is a 
prerequisite to the application of any Code provisions 
allowing deductions,” Lerman v. Commissioner, 939 
F.2d 44, 52 (3d Cir. 1991), which implies that courts 
should always apply the doctrine. Yet under the 
statutory approach, courts make economic substance 
inquiries only when and to the extent that the gov-
erning statute so provides. 

 The Court should remedy this conflict between 
the approaches. Although the Court would not ad-
dress Section 7701(o) here – the taxpayer’s transac-
tion pre-dates the statute – the Court should address 
the confusion in the case law against which Section 
7701(o) stands. See, e.g., IRS Notice 2010-62, at 5 
(Oct. 4, 2010) (codification does “not affect the ongo-
ing development of authorities” on when the economic 
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substance doctrine applies); Lee A. Sheppard, IRS 
Sees Pre-Codification Economic Substance Cases as 
Still Relevant, Tax Notes (Jan. 27, 2014). Case law 
under Section 7701(o) cannot develop coherently un-
less the Court explains whether the statutory or 
extrastatutory approach reflects the correct interpre-
tation of its precedents.  

 Of course, no single judicial opinion can ever 
solve all the interpretive puzzles that arise from tax-
conscious transactions. As long as there are taxes, 
people will try to avoid them, and disputes will inevi-
tably arise. But WFC’s petition presents the perfect 
opportunity for the Court to reaffirm its precedents 
and address the most controversial tax doctrine of 
modern times. This opportunity to move the tax law 
forward should not be missed.  

---------------------------------  --------------------------------- 
 

ARGUMENT 

I. THE CONFLICT BETWEEN THE EXTRA-
STATUTORY AND STATUTORY APPROACHES 
MERITS THIS COURT’S REVIEW 

 Judicial doctrines seem to abound in the tax law. 
The substance over form doctrine, the step trans-
action doctrine, and the assignment of income doc-
trine, to name a few, appear in opinions issued by 
most courts, including this one.  

 Although many of us in the tax field frequently 
call them “common law” doctrines, that’s not really 
an accurate description of their function. Federal 



8 

common law, strictly speaking, refers only to “a rule 
of decision that amounts, not simply to an interpreta-
tion of a federal statute or a properly promulgated 
administrative rule, but, rather, to the judicial cre-
ation of a special federal rule of decision.” Atherton v. 
FDIC, 519 U.S. 213, 218 (1997) (internal quotation 
marks omitted). Tax-related judicial doctrines, how-
ever, do not create special rules of decision. Instead, 
courts generally use tax-related judicial doctrines 
to help determine the meaning of the authoritative 
statute at issue.  

 For example, under the substance over form doc-
trine, if a taxpayer nominally transferred title in 
property to another person, but retained all other 
benefits associated with the ownership of the prop-
erty, the taxpayer could not claim that he had sus-
tained a loss “from the sale or other disposition” of 
property under Sections 165 and 1001.4 Courts gener-
ally give statutory terms their ordinary meaning, and 
the phrase “sale or other disposition” contemplates 
that a taxpayer has actually surrendered rights to 
property. Thus, to determine whether a sale or other 
disposition had taken place, the courts would look to 
whether the taxpayer in fact transferred substantive 
rights in his property, and the formal shift of title 
would not control the analysis. See Cottage Sav. Ass’n 
v. Commissioner, 499 U.S. 554, 568 (1991) (deductible 

 
 4 Except when otherwise noted, all section references are to 
the Internal Revenue Code of 1986 (the tax code), codified in 
Title 26 of the U.S. Code. 
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loss sustained under Section 165 because taxpayer 
dealt at arm’s length and did not “retain[ ] de facto 
ownership”); 26 C.F.R. § 1.165-1(b) (“Substance and 
not mere form shall govern in determining a deducti-
ble loss.”). Used this way, the substance over form 
doctrine aids the construction of a statute and does 
not override it.5  

 The economic substance doctrine operates dif-
ferently. Under the majority approach, apparently 
based on this Court’s opinion in Gregory v. Helvering, 
293 U.S. 465 (1935), when the economic substance 
doctrine applies, a court neither interprets statutory 
language nor believes itself constrained by it. 
Instead, the court will demand that a transaction 
exhibit objective economic substance and a subjective 
business purpose, regardless of whether any statute 
imposes those requirements. Consequently, courts 
may hold against a taxpayer even after finding that 
it has complied with all relevant statutes, as the 
district court and the Eighth Circuit did in this case. 
Or, a court may dispense entirely with statutory 
analysis and simply hold that a taxpayer loses be-
cause the economic substance doctrine went unsatis-
fied. See, e.g., In re CM Holdings, Inc., 301 F.3d 96 

 
 5 The step transaction doctrine and the assignment of in-
come doctrine operate similarly. See, e.g., Commissioner v. Banks, 
543 U.S. 426, 433-34 (2005) (using assignment of income doc-
trine to aid construction of Section 61); Commissioner v. Clark, 
489 U.S. 726, 737-38 (1989) (using step transaction doctrine 
to help determine the meaning of “exchange” under Section 
356(a)). 
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(3d Cir. 2002). Under this extrastatutory approach, 
embraced by almost all district and appellate courts, 
the economic substance doctrine provides an inde-
pendent rule of decision and reflects true federal 
common law. See also, e.g., Crispin v. Commissioner, 
T.C. Memo. 2012-70, 2012 WL 858406, at *5 n.12 
(Mar. 14, 2012) (declining to consider statutory ar-
guments because case was decided under the eco-
nomic substance doctrine), aff ’d, 708 F.3d 507, 514 
n.15 (3d Cir. 2013) (making similar statement). 

 Under a minority view, economic substance 
principles apply only to the extent that the governing 
statute makes them relevant. Courts following this 
approach read Gregory as a case that involved stat-
utory interpretation, and not a case that created 
federal common law. However, a judge advocating a 
statutory approach will likely find himself or herself 
writing in dissent or facing a firm reversal. See, e.g., 
ACM P’ship v. Commissioner, 157 F.3d 231, 265 (3d 
Cir. 1998) (McKee, J., dissenting); Coltec Indus., Inc. 
v. United States, 62 Fed. Cl. 716 (2004) (concluding 
that an extrastatutory economic substance doctrine 
violates the separation of powers), vacated and re-
manded, 454 F.3d 1340 (Fed. Cir. 2006). And even if 
one panel on a court applies the statutory approach, 
a later panel might lean towards an extrastatutory 
approach. Compare Horn v. Commissioner, 968 F.2d 
1229 (D.C. Cir. 1992), with ASA Investerings P’ship v. 
Commissioner, 201 F.3d 505 (D.C. Cir. 2000). 

 Nonetheless, as Amicus has previously written, 
the statutory approach, and not the extrastatutory 
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approach, best comports with the relevant Court 
precedents.6 The Court has never decided a tax case 
by turning a blind eye to the governing statutes, nor 
has the Court ever dismissed compliance with the law 
as a mere formality. Instead, the Court applies eco-
nomic substance principles consistent with the gov-
erning statutes, not in contravention of them. See 
Boulware v. United States, 552 U.S. 421, 430-31 
(2008) (acknowledging that in characterizing corpo-
rate distribution, “economic substance remains the 
right touchstone,” but rejecting imposition of extra-
statutory intent requirement onto Section 301); Ne-
braska Dep’t of Revenue v. Loewenstein, 513 U.S. 123, 
133-34 (1994) (dismissing taxpayer’s reliance on the 
economic substance analysis in Frank Lyon Co. v. 
United States, 435 U.S. 561 (1978), because the stat-
ute in that case related to the ownership of property, 
whereas the statute at issue was concerned with 
other things); Cottage Sav. Ass’n v. Commissioner, 
499 U.S. 554, 562 (1991) (rejecting government’s ar-
gument that taxpayer must satisfy economic sub-
stance test for transaction to trigger a loss under 
Section 1001, because the statute “embodies a much 
less demanding and less complex test”); Frank Lyon 
Co. v. United States, 435 U.S. 561, 583-84 (1978) 
(examining economic substance principles consistent 
with ownership determinations required by Section 
167(a)); United States v. Consumer Life Ins. Co., 430 

 
 6 See Amandeep S. Grewal, Economic Substance and the 
Supreme Court, 116 Tax Notes 969 (2007). 
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U.S. 725, 740-41 (1977) (rejecting the government’s 
argument that transaction lacked economic substance 
and should be disregarded for want of risk-shifting – 
“[t]he word ‘risk’ does not occur in the statute”); 
Knetsch v. United States, 364 U.S. 361 (1960) (exam-
ining transaction to see whether it created genuine 
indebtedness under Section 163); Gregory, 293 U.S. 
at 469-70 (concluding, with some rhetorical flourish, 
that statute which spoke of transfers “in pursuance of 
a plan of reorganization” contemplated transfers in 
pursuance of the taxpayer’s business, and the tax-
payer’s transaction failed to satisfy “the statutory 
provision in question”). 

 In Woods, this Court acknowledged that the 
lower courts may have strayed from these precedents. 
In that case, the district court had applied an extra-
statutory approach and decided against the taxpayer 
without citing a single income tax statute. But the 
Court declined to endorse the district court’s reason-
ing, stating that because the taxpayer “did not appeal 
the District Court’s application of the economic-
substance doctrine, . . . we express no view on it.” 134 
S. Ct. at 562 n.1. See also Br. of Prof. Amandeep S. 
Grewal as Amicus Curiae at 6, Woods, supra (No. 12-
562) (urging Court to make statement of this type).  

 WFC’s petition provides the perfect vehicle through 
which to reaffirm this Court’s respect for legislative 
enactments. But before further considering WFC’s 
petition, a short discussion of two cases will help il-
lustrate the sharp conflict between the extrastatutory 
and statutory approaches and the need for Court 
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review. In the first case, the Third Circuit adopts an 
extrastatutory approach and declines to interpret 
statutes, deciding that the economic substance doc-
trine trumps anything that Congress might have 
said. In the second case, the D.C. Circuit expressly 
splits from three sister circuits and applies a statu-
tory approach.  

 
A. The Extrastatutory Approach  

 The Third Circuit’s opinion in In re CM Holdings, 
Inc., 301 F.3d 96 (3d Cir. 2002), reflects a typical 
application of the extrastatutory approach. In that 
case, the taxpayer engaged in a complicated trans-
action designed, in part, to generate interest deduc-
tions under Section 163(a). But the government 
challenged those deductions, and the parties ended 
up in court. 

 After losing in the district court, the taxpayer 
appealed and argued that the tax code supported its 
claimed deductions. The taxpayer had paid interest, 
and although Section 264 limits the interest deduc-
tion in some circumstances, the taxpayer argued that 
none of the special limitations applied. The Third 
Circuit, however, dismissed the taxpayer’s reliance on 
statutes:  

 We can forgo examining the intersection 
of these statutory details, for pursuant to 
Gregory v. Helvering, 293 U.S. 465 (1935), 
and Knetsch v. United States, 364 U.S. 361 
(1960), courts have looked beyond taxpayers’ 
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formal compliance with the Code and analyzed 
the fundamental substance of transactions. 
Economic substance . . . is the Government’s 
trump card; even if a transaction complies 
precisely with all requirements for obtaining 
a deduction, if it lacks economic substance it 
simply is not recognized for federal taxation 
purposes, for better or for worse. 

In re CM Holdings, Inc., 301 F.3d at 102 (parallel 
citations and internal quotation marks omitted). Hav-
ing re-framed the inquiry as one of common law 
analysis and not of statutory interpretation, the court 
applied the economic substance doctrine and dis-
allowed the taxpayer’s claimed deductions.  

 The Third Circuit’s approach reflects the majority 
view today. In numerous cases, courts will not inter-
pret any income tax statute, but will instead decide a 
case entirely under the economic substance doctrine. 
See, e.g., Bank of N.Y. Mellon Corp. v. Commissioner, 
140 T.C. No. 2 (2013) (determining eligibility for 
foreign tax credit by reference to economic substance 
principles, not by reference to Section 901 and regula-
tory requirements). Alternatively, a court might con-
sider statutory issues in one proceeding and economic 
substance issues in another. See Klamath Strategic 
Inv. Fund, LLC v. United States, 440 F. Supp. 2d 608 
(E.D. Tex. 2006) (taxpayer wins statutory issue), and 
472 F. Supp. 2d 885 (E.D. Tex. 2007) (but loses under 
the economic substance doctrine), aff ’d, 568 F.3d 537 
(5th Cir. 2009). Or, in a single opinion, a court may 
perform extensive statutory analysis and find that a 
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taxpayer has complied with all relevant statutes, but 
then separately conclude that the taxpayer loses un-
der the common law. See, e.g., Coltec Indus., Inc. v. 
United States, 454 F.3d 1340 (Fed. Cir. 2006). In so 
doing, the courts may acknowledge that judge-made 
doctrines are “somewhat disturbing” because they al-
low “unelected bureaucrats . . . the power to rewrite 
laws enacted by Congress and the President.” Jacobs 
Eng’g Grp., Inc. v. United States, No. CV 96-2662, 
1997 WL 314167, at *2 n.5 (C.D. Cal. Mar. 5, 1997). 
Nonetheless, the economic substance doctrine fre-
quently denies taxpayers benefits, even when they 
have “complied with each and every of the relevant 
requirements imposed by the Code.” H.J. Heinz Co. v. 
United States, 76 Fed. Cl. 570, 592 (2007). 

 
B. The Statutory Approach 

 A court that applies a statutory approach looks to 
the governing statute to determine whether and to 
what extent to apply economic substance principles. 
At times, this analysis will lead to the same result as 
under the extrastatutory approach – a transaction 
can easily fail both statutory requirements and judge-
made rules. But at other times, a statutory approach 
will lead to a result different from that reached under 
an extrastatutory approach.  

 The circuit split created by the D.C. Circuit 
in Horn v. Commissioner, 968 F.2d 1229 (D.C. Cir. 
1992), nicely illustrates this. Horn involved retro-
active congressional enactments related to some 
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so-called straddle transactions, the exact details of 
which can be omitted here. It suffices to say that 
these complicated transactions, which involved com-
modities trading, were designed to produce tax losses, 
not to serve any legitimate business or profit-oriented 
purpose. 

 In the 1970’s, the use of straddle transactions 
became widespread, and the IRS undertook massive 
enforcement efforts. Congress then stepped in and 
enacted retroactive rules relating to straddles to help 
deal with the resulting judicial logjam. See Glass v. 
Commissioner, 87 T.C. No. 68 (1986) (consolidated 
case involving approximately 1,400 taxpayers) (sub-
sequent history omitted). 

 Under Section 108(a) of the Deficit Reduction Act 
of 1984, Pub. L. No. 98-369, 98 Stat. 630, as amended 
by the Tax Reform Act of 1986, Pub. L. No. 99-514, 
§ 1808(d), 100 Stat. 2817-18, Congress stated that a 
loss from a pre-1982 straddle transaction would be 
allowed only “if such loss is incurred in a trade or 
business, or if such loss is incurred in a transaction 
entered into for profit though not connected with a 
trade or business.” This statute effectively denied 
taxpayers losses if they had entered into straddle 
transactions for purely tax avoidance purposes. How-
ever, in Section 108(b) of that statute, as amended, 
Congress established a special rule for commodities 
dealers. See Tax Reform Act of 1986, Pub. L. No. 99-
514, § 1808(d), 100 Stat. 2817-18. Under Section 
108(b), Congress said that “any loss incurred by a 
commodities dealer in the trading of commodities 



17 

shall be treated as a loss incurred in a trade or busi-
ness.”  

 Various commodities dealers consequently ar-
gued that they could enjoy losses regarding their 
straddle transactions. See Fox v. Commissioner, T.C. 
Memo. 1988-570, 1988 WL 133254 (Dec. 15, 1988) 
(consolidated case involving multiple commodities 
dealers) (subsequent history omitted). After all, in 
Section 108(a), Congress said that straddle losses 
could be enjoyed if they were incurred in a trade or 
business, and in Section 108(b), Congress created an 
irrebuttable presumption that losses claimed by com-
modities dealers were so incurred. Thus, the dealers 
argued, they should be able to enjoy deductions even 
if they were motivated solely by tax incentives.  

 Several circuit courts nonetheless concluded that 
the economic substance doctrine trumped the statute. 
Regardless of what any statute said, “[i]f a trans-
action is devoid of economic substance – as the trans-
actions involved here undeniably were – , it simply is 
not recognized for federal taxation purposes, for bet-
ter or for worse.” Lerman v. Commissioner, 939 F.2d 
44, 45 (3d Cir. 1991); accord Gardner v. Commission-
er, 954 F.2d 836 (2d Cir. 1992); Cook v. Commissioner, 
941 F.2d 734 (9th Cir. 1991). And if a transaction is 
“not recognized for tax purposes, section 108 does not 
even come into play.” Lerman, 939 F.2d at 52. Thus, 
the dealers could not rely on the statute and their 
claimed losses were denied. 
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 But the D.C. Circuit applied a statutory approach 
and reached a different result. In that court’s view, 
Section 108(b) plainly granted the dealers their claimed 
deductions. The court was “at a loss to understand 
the Commissioner’s suggestion, adopted by several 
courts, that the [economic substance] doctrine applies 
independently of section 108.” Horn, 968 F.2d at 1238. 
By refusing to even consider Section 108(b), the IRS 
and three circuit courts had “close[d] off any consid-
eration of whether Congress intended the ‘loophole’ ” 
offered by the statute and thereby “read it completely 
out of existence.” Id. at 1234-38. Congress clearly 
granted deductions to commodities dealers to help 
address the judicial logjam caused by straddle trans-
actions – it was “inconceivable that Congress in-
tended that the [economic substance] doctrine be laid 
over the statute.” Id. at 1238. Although the D.C. 
Circuit reached its holding “with some trepidation in 
light of the contrary conclusions reached by three 
sister circuits,” id. at 1234, the court would not allow 
the economic substance doctrine to “trump the plainly 
expressed intent of the legislature.” Id. at 1231. 

 The circuit split regarding Section 108 of the 
Deficit Reduction Act nicely illustrates the funda-
mental conflict between the extrastatutory and stat-
utory approaches. Under the extrastatutory approach, 
Congress lacks the power to grant tax benefits to 
transactions unless they pass judge-made economic 
substance requirements. Consequently, a court may 
simply refuse to look at a statute unless those 
requirements are satisfied. See, e.g., Krumhorn v. 
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Commissioner, 103 T.C. 29, at *50 (1994) (“We dis-
agree with the holding in Horn and hold, consistent 
with our prior cases and all other circuit courts . . . 
that it is appropriate before applying the per se rule 
of section 108(b) to inquire whether the straddle 
transactions at issue are devoid of economic sub-
stance.”). But under the statutory approach, although 
a court recognizes that it should think twice before 
blessing a tax-motivated transaction, it also recog-
nizes that “[b]arring constitutional infirmity, Con-
gress undoubtedly has the power to grant beneficial 
tax treatment to economically meaningless behavior.” 
Horn, 968 F.2d at 1234. And even if a transaction 
unquestionably lacks economic substance, the court 
must examine the relevant statute “to see whether it 
nonetheless authorizes the claimed deductions.” Id. at 
1238.  

 In the present case, the Court should grant 
certiorari and reaffirm its commitment to statutes. 
Although support among the lower courts for the 
statutory approach seems slim, that approach reflects 
the best reading of this Court’s precedents and recog-
nizes Congress’s plenary authority to establish the 
tax laws.  
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II. THIS CASE PROVIDES THE BEST VE-
HICLE THROUGH WHICH TO RESOLVE 
THE CONFLICT BETWEEN THE EXTRA-
STATUTORY AND STATUTORY APPROACHES 

 The lower courts decide many economic sub-
stance cases and this Court receives many petitions 
on economic substance issues, but WFC’s petition pro-
vides the best vehicle to resolve the conflict between 
the extrastatutory and statutory approaches. Here, 
the district court could find nothing in the tax code 
that denied the taxpayer’s claimed deductions and 
held for the government only because the taxpayer’s 
transaction failed to “pass[ ] muster under the com-
mon law.” Pet. App. 88a. Consequently, the adoption 
of the statutory approach would decide this case.  

 The government’s abandonment of its statutory 
arguments further highlights the neat presentation of 
this case. The district court, like every other court to 
consider a similar transaction, rejected the govern-
ment’s statutory arguments. See Pet. App. 85a-88a. 
Consequently, the government relied entirely on the 
economic substance doctrine when defending the dis-
trict court’s decision on appeal. This abandonment 
(and related waiver) allows the Court to squarely con-
sider whether, if a taxpayer unambiguously complies 
with statutory law, the judiciary enjoys the authority 
to impose requirements beyond those provided by 
Congress.  

 Amicus follows many, many economic substance 
cases and believes that this case provides the best 
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vehicle to reaffirm this Court’s commitment to tax 
statutes. Amicus is not aware of any other case where 
the statutory provisions involved received careful 
analysis from multiple courts, where the district 
court followed those courts and held that the tax-
payer’s transaction complied with those provisions, 
where the government abandoned its statutory ar-
guments on appeal, and where the taxpayer’s trans-
action would comply with the tax code even after 
Congress amended it to address transactions similar 
to the ones undertaken by the taxpayer.7 See Pet. Br. 
29 n.16; Pet. App. 84a-88a. 

 But if all that weren’t enough, there might be yet 
another reason to take this case. In connection with 
its analysis of one prong of the economic substance 
test, the district court offered an analogous citation to 
26 C.F.R. § 1.165-1(b), and the Eighth Circuit also 
offered some similar citations. See Pet. App. 14a, 
118a. The government might thus argue that WFC 
did not “sustain” a loss from the “sale or other dispo-
sition of property” when it sold the stock in one of its 
subsidiaries to an unrelated third party, at arm’s 
length, for its fair market value. See Sections 165(a) 
& (b), and 1001. 

 If the government makes that argument, this 
case would provide the opportunity to clear up any 

 
 7 Amicus has no sympathy or tolerance for transactions that 
violate statutes. See, e.g., Brief in Woods at 22-23 (condemning 
taxpayer’s COBRA transaction). 
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confusion left open by Cottage Sav. Ass’n v. Commis-
sioner, 499 U.S. 554 (1991). In that case, the Court 
rejected the government’s argument that the taxpay-
er’s “losses were not sustained because they lacked 
‘economic substance’ ” and instead held that, because 
the taxpayer entirely disposed of its property inter-
ests in an arm’s length transaction, it had sustained 
its claimed losses under Sections 165 and 1001. See 
id. at 567-68. 

 Although the holding of Cottage Savings seems 
straightforward – if you really sell or dispose of prop-
erty, you will sustain a gain or loss from the sale or 
disposition of the property – some courts seem to re-
ject that opinion. See, e.g., ACM P’ship v. Commis-
sioner, 157 F.3d 231, 265 (3d Cir. 1998) (McKee, J., 
dissenting) (criticizing majority for applying economic 
substance principles without regard to Cottage Sav-
ings and Section 1001). Commentators, too, have 
found it difficult to accept the Court’s statutory ap-
proach in that case. See, e.g., Lee A. Sheppard, Cor-
porate Shelters: A Snowball’s Chance of Pretax Profit, 
88 Tax Notes 728, 729 (Aug. 7, 2000) (“Cottage Sav-
ings must be put in context. . . . The Supreme Court 
made a political decision to let the struggling savings 
and loan industry help itself to yet more taxpayer 
funds. The Cottage Savings decision should be limited 
to its facts.”). 

 The hyperventilation in the commentary aside, 
the Court in Cottage Savings did leave some room 
for the government to offer arguments beyond those 
presented in that case. See 499 U.S. at 567-68 (noting 
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that the Commissioner offered a “minimal defense” 
of the appellate court’s interpretation of 26 C.F.R. 
§ 1.165-1(b) and offered it “in one sentence in a foot-
note in his brief without offering further explana-
tion”). If the government dresses up its footnote and 
actually argues that Section 165 prevents WFC from 
deducting its claimed losses, the Court should take 
the opportunity to explain, one more time, that a 
bona fide sale qualifies as a sale under the tax code. 
This would allow the Court to kill two birds with one 
stone,8 and the possibility that the government will 
raise an argument under Section 165 should provide 
additional reasons to grant the petition. Of course, if 
the government does not offer a Section 165 argu-
ment, or if that argument has been waived, WFC’s 
petition continues to provide the perfect vehicle to 
address the conflict between the statutory and extra-
statutory approaches.  

 Amicus notes that WFC’s petition, like other 
petitions, emphasizes the numerous conflicts among 
the circuits on economic substance issues. Pet. Br. 

 
 8 This Court’s decisions support neither an extrastatutory 
doctrine nor aggressive interpretations of the term “sale.” See, 
e.g., Commissioner v. Brown, 380 U.S. 563, 570 (1965) (“To say 
that there is no sale because there is no risk-shifting . . . has 
rationality but it places an unwarranted construction on the 
term ‘sale.’ . . . We reject it.”). Nor do any Court decisions sup-
port measuring the amount of a loss sustained on a bona fide 
sale other than by reference to the statutory formula. See Sec-
tions 165(a) & (b), 1001, and 26 C.F.R. § 1.165-1(c) (amount of 
loss sustained measured by difference between taxpayer’s basis 
in property and his amount realized). 



24 

23-33. Amicus agrees that the lower courts have 
achieved a startling level of inconsistency on eco-
nomic substance matters. However, this pervasive 
inconsistency is merely a symptom of the extra-
statutory approach. When courts ignore legislative 
enactments in favor of their own tests, confusion and 
disagreements necessarily follow.  

 Amicus thus urges the Court to view this case 
through the lens offered here. If the Court examines 
the controversy from a different perspective and tries 
to determine, for example, which circuit offers the 
best approach to measuring profit potential, which 
circuit offers the best approach to weighing a taxpay-
er’s subjective motive, or which circuit best takes into 
account nontax economic effects, the Court will have 
engaged in a self-defeating task. Almost all lower 
courts believe that this Court casually dismisses tax 
statutes, and it is impossible to make sense of case 
law that rests on such a profoundly mistaken prem-
ise. That is why taxpayers and government litigators 
alike often frame economic substance cases in terms 
of meaningless platitudes, with taxpayers emphasiz-
ing vague business exigencies and the government 
obsessing over the roles played by accounting firms.  

 The real issue here is whether courts must apply 
tax statutes in tax cases. That’s it. And because that 
issue fits comfortably within the Question Presented 
and dovetails nicely with the cogent points pressed 
in WFC’s petition, the Court should grant certiorari 
here and resolve the conflict between the statutory 
and extrastatutory approaches. 
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III. THE AWKWARD CODIFICATION OF THE EC-
ONOMIC SUBSTANCE DOCTRINE HEIGHT-
ENS THE NEED FOR COURT REVIEW 

 Although Congress partially codified the eco-
nomic substance doctrine in 2010, the new statute 
does not explain when the doctrine applies. Because 
the debate over the extrastatutory and statutory ap-
proaches largely turns on that issue, the new statute 
does not resolve the conflict between the approaches.  

 Section 7701(o) indicates that the economic sub-
stance doctrine applies whenever it is “relevant.” 
26 U.S.C. § 7701(o)(1) (Supp. V 2011). However, 
relevancy is left entirely to the courts – “whether the 
economic substance doctrine is relevant to a trans-
action shall be made in the same manner as if 
this subsection had never been enacted.” 26 U.S.C. 
§ 7701(o)(5)(C) (Supp. V 2011). Under this statute, 
courts enjoy authority to determine the relevancy of 
the economic substance doctrine but cannot look to 
the statute for guidance (that is, they must pretend 
like it doesn’t exist).  

 Section 7701(o) reflects a truly dismal addition to 
the law. As Amicus argued when it was still in draft 
form, “a statute that supposes that the doctrine might 
possibly be ‘relevant’ accomplishes nothing, and the 
Court’s intervention will still be required.” Amandeep 
S. Grewal, Economic Substance and the Supreme 
Court, 116 Tax Notes 969, 993 n.275 (2007). If a tax-
payer tries to determine relevance by looking at the 
decisions of the lower court majority, he will see one 
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standard used (the extrastatutory approach), but if 
he looks to decisions of this Court and the lower 
court minority, he will see another (the statutory 
approach).  

 Congress’s failure to resolve this conflict might 
have been forgiven, had Section 7701(o) not come 
attached with a strict liability penalty. Under new 
Sections 6662(b)(6) and 6664(c)(2), penalties auto-
matically apply whenever a taxpayer runs afoul of 
Section 7701(o), even if he acted honestly.  

 This places taxpayers in a difficult position, 
because case law under Section 7701(o) will not de-
velop coherently unless the Court explains whether 
the statutory or extrastatutory approach reflects the 
correct interpretation of its precedents. As the IRS 
acknowledges, Section 7701(o) does “not affect the 
ongoing development of authorities” on when the eco-
nomic substance doctrine applies, IRS Notice 2010-
62, at 5 (Oct. 4, 2010), so the conflict between the 
approaches persists even after the statute’s enact-
ment.  

 Of course, resolution of that conflict will not cure 
Section 7701(o) of all of its problems. It will take 
decades to determine what the various parts of this 
strange statute actually mean. In the interim, this 
Court can help get the statute off to a good start by 
clarifying its own precedents. The lower courts can 
then explore how the Court’s holding in this case 
bears on controversies under the new statute. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 This case presents the fundamental conflict over 
the economic substance doctrine on a silver platter. 
The petition for certiorari should be granted. 
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