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Petitioner submits this reply brief in response 

to two arguments made by the State in its Brief in 

Opposition. First, the State contends that the 

introduction of hearsay testimony regarding DNA 

testing, conceded to be testimonial, did not violate 

the Confrontation Clause because the testifying 

expert was offering her own opinion about those test 

results and was familiar with the testing lab’s 

procedures.  Second, the State asserts that petitioner 

is barred from objecting to the exclusion of evidence 

regarding prison conditions during the sentencing 

phase of this capital case because the objection was 

not properly preserved as a matter of state law.  

Neither argument has merit. 

I. PETITIONER’S CONFRONTATION 

CLAUSE CLAIM MERITS PLENARY 

REVIEW, IF NOT SUMMARY REVERSAL.  

In Crawford v. Washington, 541 U.S. 36, 59 

(2004), the Court held that the Confrontation Clause 

of the Sixth Amendment bars the admission of 

“[t]estimonial statements of witnesses absent from 

trial . . . [unless] the declarant is unavailable, and 

only where the defendant has had a prior 

opportunity to cross-examine.”  The ruling applies 

with equal force when the testimonial hearsay 

involves the findings of a scientist, and the State 

seeks to introduce them through a surrogate witness 

familiar with the processes that would generally be 

employed to reach such findings.  See Bullcoming v. 

New Mexico,  __ U.S. __, 131 S. Ct. 2705, 2706-07 

(2011). 
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Petitioner Leslie Galloway, III, had already 

been arrested for the murder of Shakeylia Anderson 

when the State and its agents collected his DNA 

sample, collected items from his home with possible 

biological evidence, collected biological evidence from 

the crime scene, including from the victim’s body, 

and shipped all of this material to the laboratory of 

the nearby Jefferson Parish Sheriff’s Department for 

DNA testing and comparative analysis. Pet. App. 3a, 

6a-7a, 28a.  Agent Julie Golden tested the items from 

Galloway, the crime scene and the victim. From 

these items, she created DNA profiles specifically 

linked to each of the items collected (tissue found on 

a Ford Taurus driven by Galloway, his shoes and 

hat, a vaginal swab from Anderson, and reference 

samples from two other men and Anderson herself).  

See R. 633-654; Pet. App. 145a (“Golden’s test results 

merely offered a profile . . .”).   

The State does not now, and did not below, 

contest that these profiles are testimonial under this 

Court’s test.  See Williams v. Illinois, __ U.S. __, 132 

S. Ct. 2221, 2243-44 (2012) (pluralility opinion) 

(holding that test hinges on whether report was 

made to prove guilt of individual, and finding test not 

met because no suspect had yet been identified when 

report made); id. at 2273 (Kagan, J., dissenting) 

(agreeing that test is whether statements made to 

establish past events relevant to later prosecution).       

But at Galloway’s capital murder trial, where 

numerous such testimonial DNA profiles were 

admitted, Golden did not testify.  Instead, it was only 

Agent Bonnie Dubourg who testified, incorporating 

Golden’s DNA profiles and then adding her own 

analysis by comparing the various DNA profiles to 
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one another and purporting to find statistical 

matches.  See, e.g., R. 643 (“It [DNA recovered from 

Galloway’s car] was consistent with the DNA profile 

obtained from the reference blood sample of Shakelyia 

Anderson. The probabiity of finding the same DNA 

profile if the DNA had come from a randomly 

selected individual other than Shakeylia Anderson 

was approximately one in over 100 billion.”); R. 633-

654 (similar testimony of Dubourg comparing other 

DNA profiles Golden had created).  Even the State 

acknowledges that “the DNA findings in Galloway’s 

trial were important to establish a connection 

between the petitioner and the crime scene.”  BIO at 

13.  The Mississippi Supreme Court nonetheless 

found no violation of Galloway’s right to 

confrontation under the Sixth Amendment in 

allowing Golden’s out-of-court testimonial findings to 

be admitted through Dubourg’s in-court hearsay. The 

court so concluded because Dubourg “was familiar 

with each step of the complex testing process 

conducted by” Golden, and because Dubourg had 

“performed her own analysis of the data.” Pet. App. 

32a.   

The ruling below ran directly afoul of 

Bullcoming, where the Court held that the “accused’s 

right is to be confronted with the analyst who made” 

the findings, not someone else from the lab, or who is 

otherwise familiar in a general way with the relevant 

forensic practices.  131 S. Ct. at 2710.  The State 

attempts to defend this constitutional error, and to 

persuade the Court to ignore it.  Its arguments are 

unpersuasive.  

a. The State’s primary defense of the error 

is to repeat it, arguing that Dubourg was sufficiently 
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involved in Golden’s testing to allow her to testify to 

Golden’s findings. BIO 10-13.  Tracking the decision 

below, the argument has two parts: first, that 

Dubourg was “intimately familiar with the policies 

and procedures of the testing facility . . .”  BIO 11, 

BIO 10 (“Ms. Dubourg was a technical reviewer 

assigned to the case; she was familiar with each step 

of the complex testing process conducted by the 

absent analyst”); BIO 15 (“She was knowledgeable of 

the lab’s testing procedures . . .”).  Second, Dubourg 

was “more involved than the testifying scientist in 

Bullcoming,” BIO 10, because Dubourg statistically 

compared the DNA profiles to one another.  See BIO 

9 (“Ms. Dubourg compared the profiles generated by 

Ms. Golden to determine whether there was a match 

and calculated the statistical probabilities 

association with each match.”); BIO 10 (“[S]he 

performed her own analysis of the data; and, signed 

the report.”); BIO 11 (“Indeed, she supplied the 

ultimate conclusions matching DNA profiles to 

known DNA samples and calculated statistical 

probabilities.”). 

The State’s two-part argument lacks support 

from this Court’s precedents and indeed runs 

completely contrary to Bullcoming and Williams v. 

Illinois. 

First, the Confrontation Clause bars a 

scientist from testifying as a surrogate to the 

testimonial hearsay findings of another scientist 

from the same lab, even if the surrogate is 

“intimately familiar” with the testing processes the 

lab would have used to reach those results.  That is 

the unmistakable lesson of Bullcoming, which 

rejected precisely this argument.  See Bullcoming, 
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131 S. Ct. at 2715 (rejecting argument that Razatos 

“could substitute for Caylor because Razatos 

‘qualified as an expert witness with respect to the 

gas chromatograph machine and the SLD's 

laboratory procedures’”) (reversing and quoting State 

v. Bullcoming, 226 P.3d 1, 9 (N.M. 2010)).  The Court 

critiqued the decision it was reversing for the “red 

flags” it raised.  Id. at 2714.  For example, positing a 

police officer who saw the address of a particular 

home or the read-out of radar gun, the Court asked 

whether “an officer other than the one who saw the 

number on the house or gun [could] present the 

information in court—so long as that officer was 

equipped to testify about any technology the 

observing officer deployed and the police 

department's standard operating procedures?”  Id. at 

2714-15.  Clearly not, the Court held.  Id. at 2715.  

And that should have been the answer to the State’s 

attempt to present Dubourg as a surrogate for 

Golden.     

Equally unconvincing is the State’s argument 

that Dubourg was “involved” in Golden’s testing and 

the process leading to her findings because Dubourg 

had taken the profiles Golden had generated and 

statistically compared them to one another.  BIO 9, 

10, 11.  This argument mixes apples with oranges.  

The profiles Golden generated linked particular 

pieces of evidence or people with particular DNA 

profiles.  Dubourg did not, by virtue of her later 

statistical comparison of the profiles, retroactively 

become involved in Golden’s creation of the profiles 

in the first instance.  Were it otherwise, an identical 

argument could have been made in Williams v. 

Illinois, where the testifying analyst had statistically 

compared a DNA profile already generated by a 
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different analyst in a different lab.  Williams, 132 S. 

Ct. at 2227.  In the event, however, none of the 

Justices of this Court entertained – much less 

credited – such an argument.  Stated otherwise, 

comparison of data does not necessarily equal 

participation in creating the data in the first 

instance.         

b. The State’s secondary line of defense is 

to assert that no Confrontation Clause error occurred 

because Golden’s profiles themselves were not 

entered into evidence.  BIO 12, 13.  In a similar vein, 

the State argues that Dubourg (now apparently 

divorced from Golden’s testing, rather than a major 

participant) “briefly referenced the underlying DNA 

profiles only to explain how she reached her ultimate 

opinion as to whether the profiles matched any 

known samples.”  BIO 13; BIO 14.  See also BIO 20 

(stating that Dubourg “merely relayed information 

upon which her expert opinion was based”).   

This argument comes second for a reason: five 

Justices of this Court have expressly rejected it.  As 

Justice Thomas explained in Williams, “[t]here is no 

meaningful distinction between disclosing an out-of-

court statement so that the factfinder may evaluate 

the expert’s opinion and disclosing that statement for 

its truth.”  Williams, 132 S. Ct. at 2257 (opinion 

concurring in the judgment); see also id. at 2268 

(Kagan, J., dissenting) (agreeing with Justice 

Thomas that “when a witness, expert or otherwise, 

repeats an out-of-court statement as the basis for a 



 7 

conclusion . . . the statement’s utility is then 

dependent on its truth”).1     

And here, the testimonial hearsay findings of 

Golden that Dubourg seamlessly intertwined with 

her comparison findings came repeatedly, R. 633-54, 

unlike the single statement at issue in Williams, 132 

S. Ct. at 2236.   

Further, unlike Williams, Dubourg’s testimony 

against Galloway came in a jury trial – not a bench 

trial in which it was “assume[d] that the trial judge 

understood that the portion of [the challenged] 

testimony  . . . was not admissible to prove the truth 

of the matter asserted.”  Id. at 2236-37.  Here, when 

Dubourg stated that the “DNA profile obtained from 

the reference blood sample of Shakeylia Anderson” 

was statistically consistent with the DNA found on 

tissue recovered from Galloway’s car, R. 639, the jury 

had every reason to believe the truth of the assertion 

that the profile compared to the tissue did in fact 

belong to Anderson.  It was never instructed 

otherwise.  Compare with Williams, 132 S. Ct. at 

2241 (“[I]f such evidence is disclosed, the trial judges 

may and, under most circumstances, must, instruct 

the jury that out-of-court statements cannot be 

accepted for their truth, and that an expert’s opinion 

is only as good as the independent evidence that 

establishes its underlying premises.”).          

c.    The State attempts to distinguish cases 

applying Bullcoming’s robust protections (cited in 

Galloway’s petition at pages 13-14) on the grounds 

that such cases involved surrogates with “insufficient 

                                                 
1 The State asserts that four Justices in Williams agreed with 

its position, BIO at 8-9, without noting that five disagreed. 
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involvement by the witnesses or the absence of an 

independent opinion by the testifying expert.”  BIO 

20 (emphasis added).   

As to the State’s latter point – purported 

absence of an independent opinion from the expert – 

the State completely misses the mark: the point of 

Bullcoming and these decisions is not that an expert 

must be able to assert her own independent opinion 

on any issue in order for the whole of her testimony 

to be admissible, but rather that any portion of her 

testimony that recounts the testimonial hearsay of 

another expert violates the Confrontation Clause, 

unless mandatory prerequisites (unavailability of 

witness and prior sufficient opportunity to confront 

him) are met. 

  As to the former, the “insufficient 

involvement” the State sees in these cases mirrors 

the insufficient involvement of both the expert in 

Bullcoming and of Durbourg here: Golden handled, 

stored, and tested the physical evidence, creating the 

complex DNA profiles assigned to each piece of 

evidence.  Dubourg, on the other hand, “neither 

participated in nor observed” the handling of the 

evidence or its testing.  Bullcoming, 131 S. Ct. at 

2709.  Yet she was still permitted to incorporate its 

results (the DNA profiles) into her testimony.   

Finally, the State views the admission of 

testimonial hearsay in Brewington v. North Carolina, 

petition for certiorari pending, 82 U.S.L.W. 3283 

(Oct. 17, 2013) (No. 13-504), as an appropriate 

application of Bullcoming and Williams because, “the 

witness’s testimony was not admitted for the truth 

but merely relayed information upon which her 

expert opinion was based; and, she did not vouch for 
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the accuracy of the underlying testing.”  BIO 20.  

While failing to recognize the significant 

constitutional error presented in Brewington v. North 

Carolina, the State correctly acknowledges its facts 

are “like the facts of this case.”  BIO 19-20.  

Therefore, either as a companion to Brewington, or 

as a case by itself presenting this significant 

constitutional error, the Court should grant the writ.   

II. THE PRESERVED CONSTITUTIONAL 

ERROR IN EXCLUDING RELEVANT 

EVIDENCE OF THE HARSH PRISON 

CONDITIONS GALLOWAY WOULD FACE 

IF NOT EXECUTED MERITS PLENARY 

REVIEW. 

a. As a precursor to an eight-page 

argument on the merits of the question, the State 

asserts in a pair of sentences that the court below 

“expressly held that the claim was barred from 

consideration due to the petitioners failure to 

preserve the issue,” and therefore that “this ground 

for relief is not properly before the Court.”  BIO 20-

21.  The State is wrong on both the facts and the law. 

Contrary to the State’s broad assertion, the 

Mississippi Supreme Court found that a particular 

argument – namely, that the State had placed future 

danger at issue through various pieces of evidence 

and jury arguments - was “not properly raised and 

preserved in the trial court.”  Pet. App. 40a.  But, in 

the very next sentence, the court went on to hold that 

the “issue of whether Galloway posed a future 

danger, however, was a matter at trial, and we will 

address it accordingly.”  Id. (emphasis added).  The 

court then extensively discussed this constitutional 
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claim in the course of rejecting it on the merits.  Pet. 

App. 41a-43a (rejecting Point 6 of Galloway’s Brief on 

Appeal (“The court violated Galloway’s rights by 

excluding penalty-phase evidence that would have 

rebutted the implication raised by the State’s 

evidence that he was a future danger.”)).2  See also, 

e.g., Pet. App. 42a (“We find no error in the trial 

court’s ruling. This Court has rejected similar 

arguments . . . and we do so again today.”).   

Immediately after this rejection of Point 6 on 

the merits, the court summarily rejected Point 7 of 

Galloway’s Brief on Appeal, which argued (consistent 

with his petition before this Court) further Eighth 

Amendment and Due Process bases for permitting 

the evidence of harsh prison conditions.  See Pet. 

App. 44a (quoting Point Header 7: “The exclusion of 

penalty-phase testimony about prison conditions 

violated Galloway’s due-process rights and prevented 

him from presenting relevant mitigating evidence.”).  

The court’s rejection simply stated as follows: “This 

issue is without merit for reasons discussed in the 

preceding issue.” Id.         

The Mississippi Supreme Court’s rejection of 

petitioner’s federal claim on the merits opens the 

door to this Court’s review.   This Court has 

repeatedly so held.  See Caldwell v. Mississippi, 472 

U.S. 320, 327 (1985) (“The mere existence of a basis 

                                                 
2 For some reason, the Mississippi Supreme Court renumbered 

Galloway’s claims so that the Point 6 addressed in its opinion 

was actually Point 5 of Galloway’s appellate brief, and then 

Point 7 in the opinion addressed Point 6 from the brief.  For 

ease of reference, this reply brief refers to the point numbers 

used by the court below, as reproduced in the appendix to 

Galloway’s petition. 
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for a state procedural bar does not deprive this Court 

of jurisdiction; the state court must actually have 

relied on the procedural bar as an independent basis 

for its disposition of the case. . . .  [W]e will not 

assume that a state-court decision rests on adequate 

and independent state grounds when the ‘state court 

decision fairly appears to rest primarily on federal 

law, or to be interwoven with the federal law, and 

when the adequacy and independence of any possible 

state law ground is not clear from the face of the 

opinion.’” (quoting Michigan v. Long, 463 U.S. 1032, 

1040–1041 (1983)); Burch v. Louisiana, 441 U.S. 130, 

133 n.5 (1979) (“Although petitioners did not raise 

the jury trial issue in the trial court, the Louisiana 

Supreme Court held that under state law it could 

consider petitioners' claim, and it disposed of that 

claim. . . .The federal question therefore is properly 

raised in this Court.”); New Jersey v. Portash, 440 

U.S. 450, 455 (1979) (citing federal merits decision as 

basis for concluding that the question was properly 

before the state court).   

b. On the merits, and as explained more 

fully in the petition, Pet. at 16-27, the State’s narrow 

view of relevant mitigation evidence in a capital 

sentencing proceeding is inconsistent with this 

Court’s description of that evidence as including “any 

relevant circumstance that could cause [the 

sentencer] to decline to impose the [death] penalty.” 

McCleskey v. Kemp, 481 U.S. 279, 306 (1987) 

(emphasis added).  That other courts have made the 

same error, BIO at 26-27, only highlights the need 

for this Court to grant the writ and to resolve these 

questions once and for all.    
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CONCLUSION 

For the reasons stated above and in his 

petition, Galloway respectfully requests that this 

Court grant certiorari to review the judgment of the 

Mississippi Supreme Court in this case.  

    Respectfully submitted, 

Brian W. Stull 

   Counsel of Record 

Cassandra Stubbs 

Anna Arceneaux 

American Civil Liberties 

Union Foundation 

201 West Main Street, 

Suite 402 

Durham, NC 27701 

(919) 682-5659 

bstull@aclu.org 

Steven R. Shapiro 

American Civil Liberties 

Union Foundation 

125 Broad Street 

New York, NY 10004 

John Holdridge 

153 Boulevard Heights 

Athens, GA 30601 

Alison Steiner 

Office of the State Public 

Defender 

Capital Defense Division 

239 N. Lamar Street, 

Suite 604 

Jackson, MS 39201 




