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QUESTION PRESENTED

In numerous criminal cases, in both state and
federal courts, defense counsel must confront the
difficult and sometimes agonizing task of deciding
whether to request that the jury be instructed on a
lesser-included offense. The defense may be aiming
for an acquittal, but counsel may also fear that an
acquittal is unlikely in light of the evidence. Thus,
counsel must decide whether to give the jury a third
option of finding the defendant guilty of a lesser
offense—i.e., of finding that the defendant is guilty,
but not as guilty as the government alleges. This
case seeks to clarify whether a defendant, after being
found guilty of an offense beyond a reasonable doubt,
can prove a violation of the Sixth Amendment right
to the effective assistance of counsel where trial
counsel fails to request a lesser-included-offense
Iinstruction. Specifically, the case seeks to clarify
whether this type of alleged attorney error results in
Strickland prejudice, even though it should be
presumed that the jury, in finding the defendant
guilty beyond a reasonable doubt, conscientiously
followed the law in rendering its verdict.

Question: Contrary to Strickland v. Washington,
466 U.S. 688 (1984)—which stated that a reviewing
court must presume that the jury followed the law in
rendering its verdict—can a claim of Strickland
prejudice be predicated upon the possibility that the
jury might not have followed the law in finding the
defendant guilty of the charged offense beyond a
reasonable doubt?
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PARTIES TO THE PROCEEDING

Petitioner, State of Missouri, was the respondent
below; the respondent, David McNeal, was the
appellant.
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OPINIONS BELOW

The Missouri Supreme Court’s opinion, issued on
November 12, 2013, is reported at McNeal v. State,
412 S.W.3d 886 (Mo. 2013), and it is reprinted in the
Appendix at A1-A12. The dissenting judges’ opinion
1s reported at 412 S.W.3d at 893, and is it reprinted
in the Appendix at A13-A31.

JURISDICTION

The Supreme Court of Missouri issued its opinion
on November 12, 2013. The jurisdiction of the Court
1s invoked under 28 U.S.C. § 1257(a).

CONSTITUTIONAL PROVISIONS INVOLVED

Constitution of the United States, Amendment VI:

In all criminal prosecutions, the accused
shall . . . have the assistance of counsel for his
defence.

Constitution of the United States, Amendment XIV:

... No state shall . . . deprive any person of
life, liberty or property without due process of
law . ...



STATEMENT OF THE CASE

In Strickland v. Washington, 466 U.S. 668, 688
(1984), the Court held that to prove a violation of the
defendant’s Sixth Amendment right to the effective
assistance of counsel, a defendant must show that
trial counsel’s performance “fell below an objective
standard of reasonableness.” A defendant must also
demonstrate prejudice by showing “that there is a
reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding
would have been different.” Id. at 694. “When a
defendant challenges a conviction, the question is
whether there i1s a reasonable probability that,
absent the errors, the factfinder would have had a
reasonable doubt respecting guilt.” Id. at 695.

The prejudice inquiry requires courts to “consider
the totality of the evidence before the judge or jury.”
Id. And, critically, in evaluating how counsel’s errors
might have affected the verdict, reviewing courts
“should presume . . . that the judge or jury acted
according to law.” Id. at 694. “The assessment of
prejudice should proceed on the assumption that the
decisionmaker 1is reasonably, conscientiously, and
impartially applying the standards that govern the
decision.” Id. at 695. “The governing legal standard
plays a critical role in defining the question to be
asked in assessing the prejudice from counsel’s
errors.” Id.

Here, a jury found Mr. McNeal guilty of burglary
and stealing. App. A1-A2. After a direct appeal, Mr.
McNeal filed a post-conviction motion in the trial
court and alleged that his Sixth Amendment right to
the effective assistance of counsel was violated. App.
A3. He alleged that trial counsel was ineffective for
failing to request that the jury be instructed on the



lesser offense of trespassing as a lesser-included
offense of burglary. App. A3. He alleged that he was
entitled to the trespass instruction under Missouri
law, and he alleged that, if the instruction had been
given, there was a reasonable probability that the
jury would have convicted him of trespassing instead
of burglary. App. A3.

The trial court denied Mr. McNeal’s motion
without an evidentiary hearing, concluding that trial
counsel could have reasonably elected not to submit
the instruction and that Mr. McNeal would not have
been entitled to the instruction if it had been
requested. App. A3-A4. Mr. McNeal appealed.

On appeal, the State argued that the trial court
had not clearly erred in denying Mr. McNeal’s claim,
and it argued that Mr. McNeal could not show
Strickland prejudice because “the jury found beyond
a reasonable doubt that he committed a burglary by
unlawfully entering the apartment with the intent to
commit a crime.” App. A8-A9. Relying on the test set
forth in Strickland, the State argued that, because
courts should presume that the jury followed the law
in making its findings, there was no reasonable
probability that submitting a trespass instruction
would have caused the jury to make different factual
findings and render a different verdict. App. A8-A9.

In a 5-2 decision, a majority of the Missouri
Supreme Court reversed the trial court’s judgment.
The majority held that Mr. McNeal was entitled to a
hearing to determine whether his Sixth Amendment
right to the effective assistance of counsel was
violated. App. A8, A12.

In analyzing Mr. McNeal’s claim, the majority
recited the correct legal standard from Strickland.
App. A4-A5. The Missouri court stated: “In this



context, ‘prejudice’ means a reasonable probability
that the outcome of the trial would have been
different if the trespass instruction had been given.”
App. A4-A5.

But having cited Strickland, the majority then
employed an entirely different test for prejudice. The
majority first observed that because there was a
basis in the evidence to support the submission of
the lesser-included offense instruction, Mr. McNeal
would have been entitled to the instruction if it had
been requested. App. A7-A8, A10. The majority then
pointed out that if the trial court had refused to
submit the lesser-included offense instruction, the
trial court’s error would have required reversal if
raised on direct appeal. App. A10. The majority
acknowledged that it was relying on direct-appeal
cases that had analyzed claims of trial-court error (as
opposed to claims of ineffective assistance of trial
counsel), but the majority observed that “the
underlying rationale [of those direct-appeal cases] is
that the failure to provide the jury with the option of
a lesser-included offense deprives the defendant of a
fair trial, even if the jury ultimately convicts the
defendant of the greater offense.” App. A10.

The majority then rejected the State’s argument
that Strickland’s presumption precluded a finding of
prejudice; the majority observed, “Even though juries
are obligated ‘as a theoretical matter’ to acquit a
defendant if they do not find every element of the
offense beyond a reasonable doubt, there is a
‘substantial risk that the jury’s practice will diverge
from theory’” when it is not presented with the option
of convicting of a lesser offense instead of acquittal.”
App. A10-A11 (citing Breakiron v. Horn, 642 F.3d
126, 138-139 (3rd Cir. 2011) (quoting Beck v.
Alabama, 447 U.S. 625, 634 (1980), and Keeble v.



United States, 412 U.S. 205, 212-13 (1973)). In short,
the majority held that “the jury’s decision to convict
on a greater offense does not foreclose all possibility
that the jury would have convicted the defendant of
the lesser offense.” App. Al11.

Two dissenting judges agreed with the State and
rejected the notion that a risk that the jury might
“diverge” from following the law could be sufficient to
demonstrate Strickland prejudice. The dissenting
opinion stated, “Strickland prohibits this Court from
assuming that the jury failed to follow the law in the
first trial or from hypothesizing that it might not
follow the law in a second trial.” App. A13.

The dissent observed that “[b]Jecause McNeal’s
jury found him guilty of burglary, . . . there are only
two ways to conclude that this lesser-included
offense instruction likely would have changed the
outcome of McNeal’s trial.” Either the court could
conclude that “the jury did not believe the evidence
was sufficient to prove McNeal guilty of burglary
beyond a reasonable doubt but, because it was placed
in an all-or-nothing position by the absence of the
trespass instruction, the jury improperly convicted
McNeal despite 1its oath and the court’s
instructions[.]” App. A17-A18. Or the court could
conclude that “the jury did believe the evidence was
sufficient to prove McNeal guilty of burglary beyond
a reasonable doubt but, if it had been given the
lesser-include offense instruction, the jury would
have improperly ignored the evidence (as well as
its oath) and convicted McNeal of the lesser offense
as an act of leniency, grace, or other form of
nullification.” App. A18.

The dissent concluded that, in assessing prejudice
from counsel’s error, “Strickland prohibits this Court



from engaging in either type of speculation.” App.
A18. The dissent then quoted Strickland.:

. a court should presume ... that the
judge or jury acted according to law. An
assessment of the likelihood of a result more
favorable to the defendant must exclude the
possibility of arbitrariness, whimsy, caprice,
“nullification,” and the like. A defendant has
no entitlement to the luck of a lawless
decisionmaker, even if a lawless decision can-
not be reviewed. The assessment of prejudice
should proceed on the assumption that the
decisionmaker is reasonably, conscientiously,
and impartially applying the standards that
govern the decision. It should not depend on
the idiosyncrasies of the particular decision-
maker, such as unusual propensities toward
harshness or leniency

App. A18 (quoting Strickland, 466 U.S. at 694-95)).

The petitioner, State of Missouri, seeks review of
the Missouri court’s opinion because, while the court
purported to apply Strickland, “a violation of the
Sixth Amendment right to effective representation is
not ‘complete’ until the defendant is prejudiced.”
United States v. Gonzalez-Lopez, 548 U.S. 140, 147
(2006). Here, by predicating prejudice upon the mere
risk or possibility that the jury might not have
followed the law, the Missouri court has relieved the
defendant of showing prejudice under the objective
standard set forth in Strickland.

Additionally, by relying on direct-appeal cases to
find prejudice in this context, the Missouri court
blurred the important and long-standing distinction
between direct review and collateral review, where
the interests of finality are somewhat greater. See



Brecht v. Abrahamson, 507 U.S. 619, 634 (1993) (“it
hardly bears repeating that ‘“an error that may
justify reversal on direct appeal will not necessarily
support a collateral attack on a final judgment.”’”).
The Missouri court’s analysis effectively creates a
presumption of prejudice, which Strickland generally
forbids, Strickland, 466 U.S. at 692-93, and it opens
the door to expanding the Sixth Amendment right to
the effective assistance of counsel to encompass other
errors that do not affect the reliability of the verdict.

Finally, this is an issue that arises in numerous
criminal cases in Missourli and other jurisdictions,
and there is a sharp conflict between the Missouri
Supreme Court’s decision and several decisions from
other state courts of last resort. There is also conflict
among the circuits of the United States Court of
Appeals. A uniform rule should be applied to this
important, fundamental right.



REASONS FOR GRANTING THE PETITION

First, the decision of the Missouri Supreme Court
1s contrary to this Court’s decision in Strickland v.
Washington, 466 U.S. 668 (1984), and it adopted a
rule that imposes a heavy burden on the State
without requiring a concomitant showing that the
outcome of the trial was objectively unreliable.

Second, the Missouri Court’s decision conflicts
with decisions from other state courts of last resort
and a decision from the United States Court of
Appeals for the Eleventh Circuit. See State v. Grier,
246 P.3d 1260, 1272-73 (Wash. 2011); Sanders v.
State, 946 So.2d 953, 956 (Fla. 2006); Autrey v. State,
700 N.E.2d 1140, 1142 (Ind. 1998); Fair v. Warden,
559 A.2d 1094, 1099-1100 (Conn. 1989); Johnson v.
Alabama, 256 F.3d 1156, 1183 (11th Cir. 2001).

Third, in analyzing whether or how the defendant
can show prejudice in this context, there is conflict
among the circuits of the United States Court of
Appeals. See, e.g., Johnson v. Alabama, 256 F.3d at
1183 (applying Strickland’s presumption); Breakiron
v. Horn, 642 F.3d 126, 138-139 (3rd Cir. 2011)
(finding that a “substantial risk” that the jury might
not follow the law is sufficient to show Strickland
prejudice).

I. By holding that Strickland prejudice can be
predicated on the possibility that the jury
might not follow the law, the Missouri
Supreme Court has departed fundamentally
from Strickland.

The Court made plain in Strickland that not all
perceived errors by counsel warrant a new trial. “An
error by counsel, even if professionally unreasonable,
does not warrant setting aside the judgment of a



criminal proceeding if the error had no effect on the
judgment.” Strickland, 466 U.S. at 691. “The purpose
of the Sixth Amendment guarantee of counsel is to
ensure that a defendant has the assistance necessary
to justify reliance on the outcome of the proceedings.”
Id. at 691-92.

With very few exceptions, e.g., an actual conflict
of interest or the complete denial of counsel, “claims
alleging a deficiency in attorney performance are
subject to a general requirement that the defendant
affirmatively prove prejudice.” Id. at 693. Prejudice
1s not presumed. Cf. United States v. Cronic, 466
U.S. 648, 658-659 (1984) (discussing circumstances
where prejudice can be presumed).

To show Strickland prejudice, “[i]t is not enough
for the defendant to show that the errors had some
conceivable effect on the outcome of the proceeding.”
466 U.S. at 693. Rather, “[t]he defendant must show
that there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the
proceeding would have been different.” Id. at 694. In
other words, “[wlhen a defendant challenges a
conviction, the question i1s whether there is a
reasonable probability that, absent the errors [by
counsel], the factfinder would have had a reasonable
doubt respecting guilt.” Id. at 695.

Although a reviewing court will look to the facts
of the case in assessing prejudice, the inquiry is an
objective inquiry, and it requires reviewing courts to
presume “that the judge or jury acted according to
law.” Id. at 694. “An assessment of the likelihood of a
result more favorable to the defendant must exclude
the possibility of arbitrariness, whimsy, caprice,
‘nullification,” and the like.” Id. at 695. “A defendant
has no entitlement to the luck of a lawless
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decisionmaker, even if a lawless decision cannot be
reviewed.” Id. “The assessment of prejudice should
proceed on the assumption that the decisionmaker is
reasonably, conscientiously, and impartially applying
the standards that govern the decision.” Id.

Contrary to this rule, a majority of the Missouri
Supreme Court concluded in this case that prejudice
can be predicated upon the possibility that the jury
might not have followed the law in rendering its
verdict. The Missouri court stated, “Even though
juries are obligated ‘as a theoretical matter’ to acquit
a defendant if they do not find every element of the
offense beyond a reasonable doubt, there is a
‘substantial risk that the jury’s practice will diverge
from theory’ when it is not presented with the option
of convicting of a lesser offense instead of acquittal.”
App.A10-A11 (citing Breakiron v. Horn, 642 F.3d
126, 138-139 (3rd Cir. 2011) (quoting Beck v.
Alabama, 447 U.S. 625, 634 (1980), and Keeble v.
United States, 412 U.S. 205, 212-13 (1973)). In other
words, in this case, Mr. McNeal’s jury might not have
been convinced beyond a reasonable doubt that he
was guilty of burglary, but because the jurors did not
want to acquit him, they found him guilty anyway.

That speculative possibility surely exists—juries
are capable of ignoring the law. But as set forth
above, in assessing Strickland prejudice, the jury’s
strict adherence to the law is not “a theoretical
matter’—it is a presumption that must be employed
in assessing whether the defendant was prejudiced.
Strickland, 466 U.S. at 694-95. In short, any risk or
possibility that the jury’s practice will “diverge from
theory”—or as the Court put it in Strickland, “the
possibility of arbitrariness, whimsy, caprice,
‘nullification,” and the like”—must be excluded from
the prejudice analysis. Id. at 695.
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Applied in this case, there was no prejudice from
counsel’s failing to request an instruction on the
lesser-included offense of trespass. Mr. McNeal’s jury
found beyond a reasonable doubt that Mr. McNeal
was guilty of burglary in the second degree—i.e., that
he unlawfully entered an apartment with the intent
to commit stealing. See App. A1-A2. There was no
error in the instructions actually submitted to the
jury, and merely adding an instruction on the lesser-
included offense of trespass would not have altered
the evidentiary picture that was presented to the
jury. Thus, absent the possibility of nullification,
whimsy, caprice, or compromise on the part of the
jury, there 1s no reasonable probability that the jury
would have made different factual findings and
rendered a different verdict.

Stated another way, because the reliability of the
jury’s factual findings was not objectively diminished
by counsel’s alleged error, there was no prejudice.
And that is the question: “Taking the unaffected
findings as a given, and taking due account of the
effect of the errors on the remaining findings, a court
making the prejudice inquiry must ask if the
defendant has met the burden of showing that the
decision reached would reasonably likely have been
different absent the errors.” Strickland, 466 U.S. at
696. Here, because it must be presumed that the jury
followed the law and conscientiously carried out its
duties in rendering its verdict, the “unaffected
findings” of the jury were all of the factual findings
that the jury made in rendering its guilty verdict.

In rejecting Strickland’s presumption in this case,
the Missouri court relied on direct-appeal cases
where 1t has held that the trial court’s failing to
submit a lesser-included offense instruction required
reversal under Missouri law. App. A10. The Missouri
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court stated that “the underlying rationale [of these
direct-appeal cases] is that the failure to provide the
jury with the option of a lesser-included offense
deprives the defendant of a fair trial[.]” App. AlO.
But while the right to the effective assistance of
counsel 1s certainly intended to protect the right to a
fair trial, there must be objective proof that the right
was violated before the defendant is granted a new
trial. The defendant must not merely identify an
error that might have had some conceivable effect
upon the fairness of trial, the defendant must show
that “counsel’s errors were so serious as to deprive
the defendant of a fair trial, a trial whose result is
reliable.” 466 U.S. at 687 (emphasis added).

The sole circumstance identified by the Missouri
court as any proof of unreliability was the “risk” that
the jury’s practice might “diverge from theory” in the
deliberation room. App. A10-A11 (citing Breakiron v.
Horn, which in turn relied on direct-appeal cases
Beck v. Alabama and Keeble v. United States). But
that risk of lawlessness—the risk that the jury might
not follow the law—is a risk that will exist in every
case where counsel elects not to request a lesser-
included offense instruction that is supported by the
evidence. As a consequence, when trial counsel is
alleged to have committed this type of error, there
will be an effective presumption of prejudice built
into the alleged error.

In that respect, the Missouri court has turned
Strickland on its head. As the Court stated in Smith
v. Robbins, 528 U.S. 259, 286 (2000), “we normally
apply a ‘strong presumption of reliability’ to judicial
proceedings and require a defendant to overcome
that presumption[.]” Here, the Missouri court did not
require Mr. McNeal to overcome the presumption of
reliability. Instead, the Missouri court observed that
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there was a risk that the jury might not have
followed the law (i.e., that there was a risk of
unreliability) and concluded that the risk of jury
lawlessness was sufficient to show prejudice from
counsel’s alleged error.

By relieving Mr. McNeal of proving prejudice, the
Missouri court expanded the right to the effective
assistance of counsel to include errors that do not
actually affect the reliability of the trial, and in so
doing, the Missouri court upset the balance the Court
has established between preserving the defendant’s
rights and protecting the State from harmless errors
that it cannot control. In Strickland, in concluding
that defendants must prove actual prejudice, the
Court explained, “The government is not responsible
for, and hence not able to prevent, attorney errors
that will result in reversal of a conviction or
sentence.” 466 U.S. at 693. It is particularly onerous
to require the State to bear the burden of attorney
error when the only identifiable prejudice is the mere
risk that the jury acted lawlessly.

Moreover, basing prejudice on the unpredictable
whims of a lawless decisionmaker denigrates the
trial process, and it opens the door to raising any
number of claims of ineffective assistance of trial
counsel that do not implicate the reliability of the
outcome. A defendant could assert, for example, that
trial counsel was ineffective for failing to properly
advise him about waiving his right to a jury trial. An
invalid waiver of jury trial would warrant a new trial
if the claim were raised on direct appeal; and, thus, a
defendant could assert that counsel’s unprofessional
advice resulting in an invalid waiver also warranted
a new trial. Similarly, a defendant could assert that
counsel was ineffective for failing to raise a Batson
claim—a Batson error warrants a new trial; thus,
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counsel’s failing to make a Batson objection also
warrants a new trial. But, under Strickland, both
claims should fail because there would be no
reasonable probability that a different finder of fact
(i.e., a jury instead of a judge or a jury with a
different racial composition), given the same facts
and the same law, would reach a different result.

Finally, the Missouri court’s opinion could have
far-reaching effects in a great number of criminal
cases. The question of whether to submit a lesser-
included offense is a common question in criminal
cases, and defendants often opt not to request lesser-
offense instructions in hopes of obtaining an outright
acquittal (i.e., the all-or-nothing strategy). But by
suggesting that a jury verdict is unreliable if lesser-
included offense instructions are not given, the
Missouri court has signaled that it is better for trial
courts to simply submit lesser-included offense
Instructions in every case. As the dissent pointed out,
“it seems likely that the trial courts will give the
lesser-included instruction, whether requested or
not.” App. A30. As a result, the strategic decision of
adopting an all-or-nothing strategy could be taken
away from defendants in many cases, and many
defendants could find themselves convicted of crimes
of which they might have been acquitted if the choice
had not been taken away from them.

In sum, by predicating prejudice on “the luck of a
lawless decisionmaker,” Strickland, 466 U.S. at 695,
the Missouri court has expanded the right to the
effective assistance of counsel to include attorney
errors that were not shown to have affected the
reliability of the verdict. The State should not have
to bear the burden of such errors, and the Missouri
court’s rule could have far-reaching and damaging
effects in numerous criminal cases.
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II. The Missouri court’s decision conflicts with
decisions from other state courts of last
resort and a decision of the United States
Court of Appeals for the Eleventh Circuit.

The Missouri Supreme Court’s decision stands in
stark contrast to decisions from other state courts of
last resort that have examined similar claims. In
State v. Grier, 246 P.3d 1260, 1268, 1272-73 (Wash.
2011), the Supreme Court of Washington reaffirmed
its “adherence to Strickland” and rejected the notion
that prejudice could be predicated on the jury failing
to follow the law. The Washington court eschewed
any reliance on cases like Keeble in this context
because “Keeble skews the Strickland standard.” Id.
at 1272. The Washington court pointed out that “[i]n
Strickland, the Court indicated that, ‘[ijln making the
determination as to whether the specified errors
resulted in the required prejudice, a court should
presume . . . that the judge or jury acted according to
law.”” Id. Thus, the court held that the defendant
could not demonstrate prejudice: “Assuming as this
court must, that the jury would not have convicted
[the defendant] of second degree murder unless the
State had met its burden of proof, the availability of
a compromise verdict would not have changed the
outcome of [the defendant’s] trial.” Id. at 1274.

Similarly, in Sanders v. State, 946 So.2d 953 (Fla.
2006), the Florida Supreme Court held that “under
Strickland, a defendant cannot, as a matter of law,
demonstrate prejudice by relying on the possibility of
a jury pardon, which by definition assumes that the
jury would have disregarded the law, the trial court’s
Iinstructions, and the evidence presented.” Id. at 956.
The court thoroughly addressed the applicability of
Strickland to a claim of ineffective assistance for



16

failing to request a lesser-offense instruction, and,
recognizing that such a claim is essentially an
assertion that the jury was denied an opportunity to
grant the defendant mercy or leniency, the Court
noted that “the jury pardon remains a device without
legal foundation.” Id. at 958.

[T]he jury must anchor its verdict in, and only
in, the applicable law and the evidence
presented. Nothing else may influence its
decision. When a jury convicts a defendant of a
criminal offense, i1t has decided that the
evidence demonstrated beyond a reasonable
doubt that the defendant committed the crime
charged. To assume that, given the choice, the
jury would now acquit the defendant of the
same crime of which it convicted him, and
instead convict of a lesser offense, is to assume
that the jury would disregard its oath and the
trial court’s instructions.

Id. The court concluded that counsel’s failing to
request a lesser-included-offense instruction could
not serve as the basis for a finding of Strickland
prejudice:

. any finding of prejudice resulting from
defense counsel’s failure to request an
instruction on  lesser-included  offenses
necessarily would be based on a faulty
premise: that a reasonable probability exists
that, if given the choice, a jury would violate
its oath, disregard the law, and ignore the trial
court’s instructions. As did the district
court ..., we, too, have difficulty “accepting
the proposition that there is even a substantial
possibility that a jury which has found every
element of an offense proved beyond a
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reasonable doubt, would have, given the
opportunity, ignored its own findings of fact
and the trial court’s instruction on the law and
found a defendant guilty of only a lesser
included offense.”

Id. at 960 (internal citations omitted).

In Autrey v. State, 700 N.E.2d 1140, 1142 (Ind.
1998), the Indiana Supreme Court similarly stated
that a defendant could not demonstrate Strickland
prejudice from counsel’s failing to request a lesser-
included offense instruction:

The jury found defendant guilty of murder
beyond a reasonable doubt. Had the jury been
instructed on lesser included offenses to
murder, they would have been presented with
the same evidence and heard the same
testimony. Therefore, there is no reason to
believe that the inclusion of lesser included
offenses would have raised a reasonable doubt
as to defendant's culpability for murder.

In Fair v. Warden, 559 A.2d 1094, 1099-1100 (Conn.
1989), the Connecticut Supreme Court likewise cited
Strickland’s presumption and concluded that “any
possibility that the jury would have convicted the
petitioner only of the lesser included larceny charge
does not amount to ‘a probability sufficient to
undermine confidence in the outcome.” ” See also
Sigman v. State, 695 S.E.2d 232, 234 (Ga. 2010)
(“Since the jury found him guilty of the felony
murder counts, rejecting the lesser included offense
of involuntary manslaughter based on reckless
conduct or simple battery, there is no reasonable
probability that the outcome of the trial would have
been different if counsel had also requested charges
on reckless conduct and simple battery as lesser
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included offenses of the underlying felonies of cruelty
to children, aggravated battery and aggravated
assault.”); Commonwealth v. Breakiron, 729 A.2d
1088, 1095 (Pa. 1999) (“The jury rejected this
argument and convicted [the defendant] of robbery.
... Had a theft instruction been given, it is not likely
that the jury would have returned a verdict only on
the theft charge.”); State v. Leon, 638 So.2d 220, 221-
222 (La. 1994) (citing Strickland’s presumption and
holding, in light of the various other options
presented to the jury that “speculation that jurors
might have returned the second responsive verdict
provided by law if it had been listed correctly on the
verdict form does not amount to a showing that the
mistake rendered the proceedings fundamentally
unfair or the result unreliable”).

The United States Court of Appeals has also
relied on Strickland’s presumption to conclude that
the defendant could not demonstrate prejudice in
light of the instructions submitted to the jury and
the jury’s verdict. See Johnson v. Alabama, 256 F.3d
1156, 1183 (11th Cir. 2001). The Court stated:

Like the district court, we can find no
logical basis to conclude that an additional
alternative charge would have led a rational
jury down a different path. The jury already
was presented with non-capital alternatives
(intentional murder and robbery) and still
found Johnson guilty of capital murder. A
felony murder instruction would not have
changed the standard for a conviction on
capital murder, and so for an objective and
rational jury—and we must presume this was
such a jury—an instruction on that offense
should not have changed the outcome.
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In sum, there is a conflict between the Missouri
Supreme Court’s decision and other decisions from
state courts of last resort in several other states. It
has been nearly thirty years since the Court decided
Strickland, and this particular issue has never been
addressed by the Court. The current conflict and the
resultant disparate treatment of this sort of claim in
jurisdictions across the United States warrants a
resolution by the Court. See Boyde v. California, 494
U.S. 370, 379 (1990) (“it is important to settle upon a
single formulation for this Court and other courts to
employ in deciding this kind of federal question”).

II1. There is a conflict among the circuits of the
United States Court of Appeals.

In addition to the conflict between the Missouri
court and the courts identified above, there is also a
conflict among the circuits of the United States
Court of Appeals in analyzing these types of claims.

As indicated above, the United States Court of
Appeals for the Eleventh Circuit applied Strickland’s
presumption in finding that the defendant was not
prejudiced by counsel’s failing to request a lesser-
offense instruction. See Johnson v. Alabama, 256
F.3d at 1183. The eighth circuit has employed a
similar rationale, but it left open the possibility of
finding prejudice based on Beck. Kilgore v. Bowersox,
124 F.3d 985, 995 (8th Cir. 1997) (finding no
prejudice in a capital case from the absence of a
particular lesser-offense instruction where the jury
rejected other lesser-included offenses in finding the
defendant guilty of the greater offense; but stating,
“This analysis might not hold true if the lesser-
included-offense instruction did not make sense; a
crime which carried a drastically lesser sentence
would leave the jury with something dangerously
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close to the all-or-nothing choice prohibited by
Beck.”). See also Perry v. McCaughtry, 308 F.3d 682,
690 (7th Cir. 2002) (observing that the jury is
presumed to follow the instructions and concluding
that an error in a lesser-offense instruction did not
result in prejudice because “even assuming that the
party to a crime instruction should have referenced
the felony murder instruction, once the jury
concluded that Perry was guilty of first degree
intentional homicide, as a party to the crime, the
jury never needed to reach the felony murder
instruction.”).

On the other hand, in Breakiron v. Horn, 642
F.3d 126, 138-39 (3rd Cir. 2011)—the case relied on
by the majority in Mr. McNeal’s case—the United
States Court of Appeals for the Third Circuit relied
on Beck (and Keeble) to hold that the “substantial
risk” that the jury would “diverge” from following the
law was sufficient to show Strickland prejudice. The
court rejected the conclusion of the Pennsylvania
Supreme Court (cited above), stating:

The problem with [the Pennsylvania court’s]
analysis is that it rests solely on the jury’s
duty “‘as a theoretical matter’” to acquit if it
does not find every element of a crime and
does not acknowledge the “‘substantial risk
that the jury’s practice will diverge from
theory’” when it is not presented with the
option of convicting of a lesser offense instead
of acquitting outright. Beck, 447 U.S. at 634,
100 S.Ct. 2382 (quoting Keeble, 412 U.S. at
212, 93 S.Ct. 1993). The crux of [the
defendant’s] claim of prejudice is that he was
exposed to this “substantial risk,” but the
Pennsylvania  Supreme Court did not
acknowledge it.
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Id. at 139. The Fifth Circuit has employed a similar
rationale. See Richards v. Quarterman, 566 F.3d 553,
568-69 (5th Cir. 2009) (upholding the district court’s
holding that there was a reasonable probability of a
different result because the lesser-offense instruction
would have been supported by the evidence).! See
also Goodwin v. Johnson, 632 F.3d 301, 316-317 (6th
Cir. 2011) (resolving the claim by examining whether
“under Beck . . . the evidence would have permitted a
reasonable jury to find that [the defendant] caused
the death of the victim” without the culpable mental
state of the greater offense). The tenth circuit has
left open the possibility that the rule announced in
Beck could give rise to Strickland prejudice. See
Hooks v. Ward, 184 F.3d 1206, 1235 n. 29 (10th Cir.
1999) (“We do not preclude the possibility that Beck
would require reversal where the failure to request a
jury instruction on lesser included non-capital
offenses resulted from ineffective assistance of
counsel.”).

Other cases have employed a third approach and
analyzed whether, in light of the strength of the
evidence, there is a reasonable probability the jury
would have chosen the lesser offense instead of the
greater offense. See Hall v. Head, 310 F.3d 683, 968
(11th Cir. 2002) (“. . . based on the evidence actually
introduced at trial and on the evidence that could
have been introduced, it seems to us highly unlikely
that the jury would have convicted Hall of voluntary
manslaughter instead of capital murder even if it
had been given a choice.”); Cooper v. Calderon, 255
F.3d 1104, 1109-10 (9th Cir. 2001) (“Given the

1 The decision in Richards v. Quarterman was based in part on
trial counsel’s concomitant failure “to introduce exculpatory
evidence” that could have affected the jury’s deliberations. 566
F.3d at 569.
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number and types of wounds inflicted on the four
murder victims, together with the multiple wounds
suffered by Josh Ryen, and the killing of the two
children after the killing of the parents (which
Cooper does not contest), it 1s not reasonably
probable the jury would have returned any second
degree murder conviction, let alone four of them.”);
O’Rourke v. Endell, 153 F.3d 560, 572-73 (8th Cir.
1998) (“With this evidence, a reasonable jury was not
about to find that O’Rourke had a diminished mental
state that prevented his premeditated and deliberate
perpetration of the murders of his parents.”); Leach
v. Kolb, 911 F.2d 1249, 1261 (7t Cir. 1990) (“. .. even
if defense counsel had proffered an instruction on
endangering safety by conduct regardless of life and
the trial court had given the instruction in its charge
to the jury, we are convinced that the jury would
have nonetheless convicted Leach of the greater
crime of attempted murder as the evidence of guilt of
attempted murder was overwhelming.”). Although
this third approach employs the Strickland standard,
it is not entirely consistent with Strickland, as it
does not apply the general presumption that the jury
rendered its verdict in accordance with the legal
standards governing its decision.

In sum, there is conflict and difference of opinion
among the circuit courts over how to assess prejudice
when the defendant alleges that trial counsel should
have requested a lesser-included offense instruction.
The application of Strickland’s presumption should
foreclose a finding of prejudice, but some courts have
concluded (or left open the possibility), that the risk
that the jury might not have followed the law (as
recognized in Beck) is sufficient to call into question
the reliability of the jury’s verdict. This conflict has
affected, and will affect, numerous criminal cases.
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CONCLUSION

The Court should grant the petition for a writ of
certiorari.
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David A. McNeal was convicted of one count of
burglary in the second degree, section 569.170, and
one count of stealing, section 570.030.1 McNeal filed
a Rule 29.15 motion for post-conviction relief alleging
that counsel was ineffective for failing to request a
jury instruction on the lesser-included offense of
trespassing. The motion court overruled McNeal’s
motion without holding an evidentiary hearing. The
judgment is reversed, and the case is remanded.2

I. Facts

In May 2008, two men were installing floors at
apartment 510 in the Riverbend Apartment complex

1 All statutory references are to RSMo 2000.

2 The issue in this case is simply whether, in this particular
case, McNeal’s claims are clearly refuted by the record. This
opinion holds only that McNeal’s clams are not clearly refuted
by the record and, therefore, that he is entitled to an
evidentiary hearing to ascertain the ultimate merits of his
claims.
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in St. Louis. At the same time, McNeal was visiting
his son’s mother, who lived next door in apartment
511. McNeal went to apartment 510 to collect $10
allegedly owed [p.2] to him by a woman named
Tracy. McNeal was acquainted with Tracy and had
visited her in her apartment on previous occasions.
As McNeal approached apartment 510, he saw two
men leave the apartment. McNeal believed that the
two men had visited Tracy, so he approached them to
ask if Tracy was busy. It is not clear what was said,
but McNeal went back to Tracy’s apartment and
knocked on the door. No one answered the door, but
McNeal heard the sound of a radio in the apartment.
McNeal opened the door and observed that the
apartment was empty. At trial, McNeal testified that
he was “in shock” that the apartment was empty and
that he “didn't have any idea that the lady had
moved and so I'm standing there.” McNeal testified
that, once inside the apartment, he saw a drill and
decided to take it. McNeal admitted stealing the drill
but denied that he entered the apartment with the
intent to steal.

McNeal’s counsel argued that McNeal did not
enter the apartment “with the intent when he went
in there.” Counsel also questioned a police officer if
McNeal’s conduct, although charged as a burglary,
could constitute a trespass. Although the issue of
trespass was raised, counsel did not request a
trespass instruction. During deliberations, the jury
submitted a question to the judge asking if a
burglary conviction can be based on “intent to
commit the crime after he opens the door” or whether
“it must occur prior to opening/touching the door?”
The jury convicted McNeal of stealing and burglary.
The convictions were affirmed on direct appeal. State
v. McNeal, 292 S.W.3d 609 (Mo.App.2009).
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McNeal filed a Rule 29.15 motion for post-
conviction relief alleging that trial counsel was
ineffective for failing to request a trespassing
Iinstruction as a lesser-included offense of burglary.
McNeal alleged that the trial court would have been
required to give a trespass instruction because the
evidence supported the instruction. He also alleged
that he was [p.3] prejudiced by counsel’s failure
because there was a reasonable probability that the
jury would have convicted him of trespassing instead
of burglary.

The motion court overruled McNeal’s claim
without an evidentiary hearing. The court concluded
that counsel may have had a reasonable trial
strategy for not submitting a trespass instruction.
The court then cited State v. Hinsa, 976 S.W.2d 69,
73 (Mo.App.1998), for the proposition that when one
enters a building and commits a crime, “there is no
ambiguity in his purpose for entering, hence there is
no basis for submitting trespass in the first degree.”
The court reasoned that McNeal was not entitled to a
trespass instruction because:

Once the door was opened and it was
apparent the apartment was empty there
could have been no purpose at that point for
[McNeal] to enter the apartment. [McNeal’s]
defense was that he did not enter the
apartment unlawfully because he thought
Tracy lived there and he was in shock when
he found the apartment vacant. This defense,
if believed, would preclude a finding that he
was guilty of trespass in the first degree, that
he knowingly entered the apartment unlaw-
fully. Unlawfully entering an apartment that
clearly was no longer occupied by Tracy could
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reasonably only have been for the purpose of
committing a crime therein.

The court concluded that, even if counsel had
submitted a trespass instruction, McNeal would not
have been entitled to the instruction. McNeal
appeals.

II. Standard of Review

A motion court’s judgment will be reversed only if
the findings of fact or conclusions of law are clearly
erroneous. Rule 29.15(k). A judgment is clearly
erroneous when an appellate court is left with a
“definite and firm impression that a mistake has
been made.” Zink v. State, 278 S.W.3d 170, 175 (Mo.
banc 2009).

II1. Ineffective Assistance of Counsel

McNeal is entitled to an evidentiary hearing only
if: (1) he pleaded facts, not conclusions, warranting
relief; (2) the facts alleged are not refuted by the
record; and (3) the matters complained of resulted in
prejudice to the movant. Webb v. State, 334 S.W.3d
126, 128 (Mo. [p.4] banc 2011). Therefore, to obtain
an evidentiary hearing on his claims of ineffective
assistance of trial counsel for failure to request
instructions on a lesser-included offense, McNeal
must plead facts, not refuted by the record, showing
“that the decision not to request the instruction was
not reasonable trial strategy.” Hendrix v. State, 369
S.W.3d 93, 100 (Mo.App.2012) (quoting Oplinger v.
State, 350 S.W.3d 474, 477 (Mo.App.2011)). McNeal
also must plead facts showing that he was prejudiced
by counsel’s failure to request the trespass
instruction. In this context, “prejudice” means a
reasonable probability that the outcome of the trial
would have been different if the trespass instruction
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had been given. Anderson v. State, 196 S.W.3d 28, 33
(Mo. banc 2006). A reasonable probability exists
when there is “ ‘a probability sufficient to undermine
confidence in the outcome.” ” Id. at 33—-34 (quoting
Strickland v. Washington, 466 U.S. 668, 694, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984)).

IV. Deficient Performance

McNeal alleged that counsel failed to request a
trespass instruction and that this failure was not
justified by any “strategy or reason, other than
inadvertence....” Although there i1s a presumption
that trial counsel's performance 1s sufficient,
McNeal’s claim that trial counsel lacked a reasonable
strategy for not requesting an instruction on the
lesser-included offense of trespassing is not clearly
refuted by the record.

Trespass in the first degree is a lesser-included
offense of burglary in the second degree. State v.
Yacub, 976 S.W.2d 452, 453 (Mo. banc 1998) (citing
State v. Blewett, 853 S.W.2d 455, 459 (Mo.App.
1993)). “A person commits the crime of trespass in
the first degree if he knowingly enters unlawfully or
knowingly remains unlawfully in a building or
inhabitable structure or upon real property.” Section
569.140. Second-degree burglary requires the [p.5]
additional element that a person unlawfully entered
a building with the purpose of committing a crime
therein. Section 569.170.

“If the evidence tends to establish the defendant's
theory, or supports differing conclusions, the
defendant is entitled to an instruction on it.” State v.
Avery, 120 S.W.3d 196, 200 (Mo. banc 2003).
Therefore, “[i]f the evidence supports differing

conclusions, the judge must instruct on each.” State
v. Pond, 131 S.W.3d 792, 794 (Mo. banc 2004). Doubt
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as to whether to instruct on the lesser-included
offense 1s resolved in favor of giving the lesser-
included offense instruction. Yacub, 976 S.W.2d at
453.

McNeal testified at trial that he opened the
apartment door and was “in shock” to discover that
the apartment was empty because he “had no idea
that the lady had moved and so I'm standing there.”
McNeal testified that once he entered the apartment
he noticed the drill and then decided to steal it.
Additionally, the property manager for Riverbend
Apartments testified that McNeal did not have
permission to be in the apartment. The testimony
from McNeal and the property manager provided a
basis for the jury to conclude that McNeal did not
enter the apartment with the intent to commit a
crime and, 1instead, committed a trespass by
unlawfully entering the apartment and then decided
to commit a crime.

The motion court relied on Hinsa to support the
conclusion that the only reasonable conclusion to
draw from the evidence is that McNeal entered the
apartment with the intent to commit a crime. Hinsa,
however, is factually distinguishable. The defendant
in Hinsa stopped his car at an unoccupied house at 3
a.m. for the purported reason of using the restroom.
976 S.W.2d at 70. The homeowner testified that he
“maintain[ed] utilities” and “[e]verything was
locked.” Id. at 70. The defendant entered the home
and, even though the lights worked, chose to walk
through the house with the aid of his flashlight while
stealing several items. Id. at 71. This [p.6] fact was
important, because “it 1s inferable that [the
defendant] did not turn on the lights in the house
because he wanted to conceal his presence.” Id. at 73.
Further, a police officer testified that he “observed
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several dresser drawers, chest of drawers pulled out”
and that “[s]everal things looked like it had been
ransacked.” Id. at 70. Finally, the defendant
admitted taking “a few tables” from the back porch of
the home. Id. at 73. The evidence in Hinsa showed
that the defendant likely forcibly entered into an
unoccupied, locked home at 3 a.m., searched through
the home with a flashlight, moved furniture from the
back porch, placed several items in his pockets, and
proceeded to “ransack” various areas of the home. It
was under these circumstances that the court of
appeals concluded that there was “no ambiguity in
[the defendant's] purpose for entering” the home. Id.
at 73.

In contrast to Hinsa, the evidence in this case
demonstrates ambiguity in McNeal’s purpose in
entering apartment 510. Unlike the defendant in
Hinsa, McNeal did not enter a locked residence in
the middle of the night or search through the
premises with a flashlight in an effort to conceal his
presence. Instead, there was evidence that McNeal
had wvisited Tracy in her apartment on prior
occasions, believed she still lived there and knocked
on the unlocked door before entering the apartment.
McNeal’s testimony demonstrates a trespass but is
ambiguous with respect to whether he committed a
burglary by entering with the intent to steal. Unlike
in Hinsa, the evidence in this case provides a
reasonable basis for a jury to conclude that McNeal
committed a trespass because he unlawfully entered
the apartment but did not do so with the intent of
committing a crime. A trespass instruction would
have been consistent with the evidence and with
counsel’s argument.? Counsel did not argue that

3 This fact, plus the lack of an evidentiary hearing in this case,
distinguishes Love v. State, 670 S.W.2d 499 (Mo. banc 1984). In
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McNeal had committed no [p.7] crime. Instead,
counsel raised the possibility that McNeal may have
committed a trespass by entering the apartment but
then failed to request an instruction on that theory.
“In such all-or-nothing situations, ‘(w]here one of the
elements of the offense charged remains in doubt,
but the defendant is plainly guilty of some offense,
the jury is likely to resolve its doubts in favor of
conviction.” 7 Breakiron v. Horn, 642 F.3d 126, 138
(3rd Cir.2011), quoting Beck v. Alabama, 447 U.S.
625, 634, 100 S.Ct. 2382, 65 L.Ed.2d 392 (1980). The
record shows that McNeal’s counsel -effectively
conceded trespass but then failed to request a
trespass instruction. Under these particular
circumstances, the record does not clearly refute
McNeal’s claim that counsel lacked an objectively
reasonable strategic reason for doing so.

V. Prejudice

Having determined that McNeal pleaded facts
supporting a finding that counsel's performance was
deficient, the dispositive issue 1s whether McNeal
was prejudiced by counsel’s failure to request the
instruction. The state argues that, as a matter of
law, McNeal cannot establish prejudice because the
jury found beyond a reasonable doubt that he
committed a burglary by unlawfully entering the

Love, the movant was convicted of two counts of second-degree
murder and alleged that counsel was ineffective for failing to
request a lesser-included offense instruction on manslaughter.
Id. at 500-501. At the evidentiary hearing on the movant's
claim of ineffective assistance, counsel testified that a lesser-
included offense instruction would have been inconsistent with
the movant's testimony that he was totally innocent of the
killings. Id. at 501. Given that McNeal effectively admitted that
he committed a trespass, there would be no inconsistency
between the instructions and the movant’s testimony as was
the case in Love.
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apartment with the intent to commit a crime.
According to the state, the fact that the jury found
McNeal guilty of burglary necessarily forecloses the
possibility that the jury instead would have found
him guilty of the lesser-included offense of
trespassing.

There is Missouri case law supporting the state’s
argument. In Hendrix, the defendant was convicted
of first-degree assault and armed criminal action.
369 S.W.3d at 96. In his post-[p.8]conviction motion,
he asserted that counsel was ineffective for failing to
request an instruction on the lesser-included offenses
of second-degree assault and third-degree assault.
Id. at 99. The motion court held an evidentiary
hearing and denied the claim. The court of appeals
affirmed the judgment, holding that the movant
could not establish prejudice because “ ‘[iln making
the determination whether the specified errors
resulted in the required prejudice, a court should
presume, absent challenge to the judgment on the
grounds of evidentiary insufficiency, that the ... jury
acted according to law.” ” Id. at 100, quoting
Strickland, 466 U.S. at 694, 104 S.Ct. 2052. The
court concluded that, “under the Strickland decision,
we must find that the jury followed the law in
reaching its decision to find Hendrix guilty of assault
in the first degree. Thus, no prejudice can be
established.” Id. at 100.

The assumption underlying the state’s argument
here and the holding in Hendrix is that it is illogical
to conclude that the jury’s deliberative process would
be impacted in any way if a lesser-included offense
instruction were provided. This assumption is
incorrect.
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A defendant is entitled to a jury instruction on a
lesser-included offense when the evidence, viewed in
the light most favorable to the defendant, establishes
a basis for that instruction. State v. Johnson, 284
S.W.3d 561, 575 (Mo. banc 2009). An instruction on a
lesser-included offense is required when the evidence
provides a basis for both acquittal of the greater
offense and conviction of the lesser-included offense.
Id. Therefore, if the trial court declines to submit a
lesser-included offense that is supported by the
evidence in the case, Missouri law provides that this
constitutes reversible error. See State v. Williams,
313 S.W.3d 656, 660 (Mo. banc 2010) (reversing a
conviction for second-degree robbery because the
“trial court erred in not submitting the [lesser-
included] stealing instruction to the jury.”). The fact
that the failure to submit a lesser-included offense
Instruction constitutes reversible error is significant
because [p.9] appellate review of preserved error is
“for prejudice, not mere error, and [it] will reverse
only if the error is so prejudicial that it deprived the
defendant of a fair trial.” Deck v. State, 68 S.W.3d
418, 427 (Mo. banc 2002).

Although Johnson, Williams and similar cases
involve direct appeals and not claims of ineffective
assistance of counsel, the underlying rationale is
that the failure to provide the jury with the option of
a lesser-included offense deprives the defendant of a
fair trial, even if the jury ultimately convicts the
defendant of the greater offense. Without a trespass
instruction, the jury was left with only two choices:
conviction of burglary or acquittal. When “one of the
elements of the offense charged remains in doubt,
but the defendant is plainly guilty of some offense,
the jury is likely to resolve its doubts in favor of
conviction.” Breakiron at 126, quoting Beck, 447 U.S.
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at 634, 100 S.Ct. 2382. Even though juries are
obligated “as a theoretical matter” to acquit a
defendant if they do not find every element of the
offense beyond a reasonable doubt, there is a
“substantial risk that the jury’s practice will diverge
from theory” when it is not presented with the option
of convicting of a lesser offense instead of acquittal.
Id., quoting Keeble v. United States, 412 U.S. 205,
213, 93 S.Ct. 1993, 36 L.Ed.2d 844 (1973). Therefore,
under the facts of this case, the jury’s decision to
convict on a greater offense does not foreclose all
possibility that the jury would have convicted the
defendant of the lesser offense. The jury’s decision
may make 1t difficult for a post-conviction movant to
prove prejudice, but it does not necessarily preclude
a finding of prejudice as a matter of law such that a
movant, like McNeal, never can obtain an
evidentiary hearing.

The foregoing analysis is consistent with
Patterson v. State, 110 S.W.3d 896 (Mo.App.2003), in
which the court recognized that counsel can be
ineffective for failing to request the instructional
options supported by the evidence. In Patterson, a
defendant convicted of second-degree robbery argued
that his trial counsel was ineffective for failing to
properly request an [p.10] instruction for the lesser-
included offense of stealing. Id. at 903. The court
concluded that the evidence “was certainly sufficient”
to support the conviction for robbery in the second-
degree, “[y]et, the record in this case also would have
allowed a juror to reasonably find” for a lesser-
included offense not offered. Id. at 905. The court
reversed the conviction and sentence and remanded
for a new trial because the evidence of guilt was not
overwhelming and “there is a reasonable probability
that the results of the proceedings would have been
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different if trial counsel had submitted a properly
drafted lesser-included offense instruction.” Id. at
906-907.

Patterson 1s distinguishable from McNeal's case
because defense counsel in Patterson attempted to
submit a lesser-included offense instruction. How-
ever, this distinction is relevant to the performance
aspect of the Strickland analysis and not the
prejudice aspect. With respect to prejudice, Patterson
clearly holds that, although the defendant was
convicted of the greater offense, the defendant still
was prejudiced by counsel’s failure to request an
instruction on the lesser-included offense. Similarly,
McNeal has alleged facts, not clearly refuted by the
record, showing he was prejudiced by counsel's
failure to submit a lesser-included offense instruct-
tion. McNeal is entitled to an evidentiary hearing on
his claims.

The judgment is reversed, and the case 1is
remanded.

/s/ Richard B. Teitelman
Richard B. Teitelman, Judge

Russell, C.J., Breckenridge and Stith, JJ., and
Sheffield, Sp.J., concur; Wilson, J., dissents in
separate opinion filed; Fischer, J., concurs in opinion
of Wilson, J. draper, J., not participating.
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Dissenting Opinion

The majority opinion holds that David McNeal is
entitled to post-conviction relief if, at an evidentiary
hearing, he can establish that his trial counsel's
decision not to request a lesser-included offense
Instruction was unreasonable. However, even if that
decision was unreasonable, the fact that the jury
convicted McNeal of burglary (@i.e., the greater
offense) demonstrates conclusively that he was not
prejudiced by his counsel's failure to request an
instruction on trespass (i.e., the lesser-included
offense). Strickland prohibits this Court from
assuming that the jury failed to follow the law in the
first trial or from hypothesizing that it might not
follow the law in a second trial. Accordingly, I
respectfully dissent.

In addition, this Court denied relief on precisely
this same claim in Love v. State, 670 S.W.2d 499,
501-02 (Mo. banc 1984). There, this Court held that
defense counsel’s subjective reasons for failing to
request a lesser-included offense instruction were
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[p.2] irrelevant and that the decision was an
objectively reasonable exercise of trial strategy.
Here, no remand is necessary because this Court
can—and should—follow Love and hold that defense
counsel’s decision was objectively reasonable. For
this separate and independent reason, therefore, I
also respectfully dissent and would affirm the motion
court.

I. McNeal Suffered No Prejudice

As discussed below, there 1s no basis for
concluding that McNeal’s counsel was ineffective for
failing to request a lesser-included trespass
instruction. In Love, 670 S.W.2d at 501-02, this
Court not only rejected this same claim, it held that
the subjective reasons for defense counsel’s decision
were Irrelevant because the reasonableness of
defense counsel’s decision must be evaluated
objectively.

However, even if McNeal could show that his
counsel’s decision not to request a trespass
Instruction was objectively unreasonable, it would
not matter. McNeal is not entitled to post-conviction
relief because he cannot show that there is “a
reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding
would have been different.” Strickland, 466 U.S. at

694, 104 S.Ct. 2052.1 “A reasonable probability is a

1 To prevail on his ineffective assistance claim, McNeal must
“satisfy the two-prong Strickland test: first, [he] must show
that his attorney failed to exercise the level of skill and
diligence that a reasonably competent attorney would exercise
in a similar situation and, second, that trial counsel’s failure
prejudiced the defendant.” Strong v. State, 263 S.W.3d 636, 642
(Mo. banc 2008) (citing Strickland v. Washington, 466 U.S. 668,
687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)).



Al5

probability sufficient to undermine confidence in the
outcome.” Id.

Ineffective assistance claims are an exception to
the rule of finality that attaches when a conviction is
upheld on direct appeal. Recognizing that such an
exception easily [p.3] could swallow this rule,
Strickland emphasizes how critical the prejudice
requirement is. “It is not enough for the defendant to
show that the errors had some conceivable effect on
the outcome of the proceeding.... [Instead,] the
defendant must show that they actually had an
adverse effect on the defense.” Id. (emphasis
added).

The majority opinion disregards this admonition
and, instead, reaches a conclusion never before
reached in this Court. On the issue of prejudice, the
majority opinion states:

Although Johnson, Williams and similar cases
[in which the trial court denied defendant’s
request for the lesser-included offense
instruction] involve direct appeals and not
claims of ineffective assistance of counsel,
the underlying rationale is that the failure to
provide the jury with the option of a lesser-
included offense deprives the defendant of a
fair trial, even if the jury ultimately convicts
the defendant of the greater offense.

Majority Opinion at 892 (emphasis added).

In other words, because the failure to give a
lesser-included offense instruction when requested is
reversible error on direct appeal, the majority
opinion concludes that counsel’s failure to request
such an instruction also must be prejudicial for the
purpose of a Rule 29.15 post-conviction motion.
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Leaving aside the damage this conclusion will do to
the finality of convictions generally, the majority
opinion fails to account for the fact that, on direct
appeal, the state bears the burden of proving a lack
of prejudice but, in a post-conviction proceeding,
the defendant bears the burden of proving the
existence of prejudice. See State v. Miller, 372
S.W.3d 455, 472 (Mo. banc 2012) (trial error “creates
a rebuttable presumption of prejudice [and the] state
may rebut this presumption by proving that the
error was harmless beyond a reasonable doubt”). The
only lesson to be [p.4] drawn is that the party with
the burden of proof on the issue of prejudice
ordinarily loses, and should lose, in both instances.

Because prejudice is presumed on direct appeal, a
new trial is required if the trial court refuses the
defendant’s properly requested lesser-included
offense instruction. See State v. Williams, 313 S.W.3d
656, 660 (Mo. banc 2010) (trial court’s failure to give
requested  lesser-included offense instruction
requires new trial); State v. Pond, 131 S.W.3d 792,
795 (Mo. banc 2004) (same). But this presumption
applies only when the trial court commits error. If a
defendant does not request a lesser-included offense
Instruction, there is no error and no prejudice. As a
result, no new trial is necessary. See State v. Dexter,
954 S.W.2d 332, 344 (Mo. banc 1997) (on direct
appeal, no “plain error” in failure to give lesser-
included offense instruction that was not requested);
State v. Lee, 654 S.W.2d 876, 879 (Mo. banc 1983)
(same).

When the defendant does not request a lesser-
included offense instruction at trial and later seeks
post-conviction relief on the ground that trial counsel
was constitutionally ineffective for failing to request
such an instruction, the situation is the same as
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when a defendant tries to make the type of “plain
error” claim that was rejected in both Dexter and Lee.
There is no presumption of prejudice because there
was no error. Instead, Strickland requires that the
defendant must prove that counsel was ineffective
and prove prejudice, i.e., that but for counsel's
failure, the defendant would not have been convicted
of the greater charge.

McNeal asserts such a claim, but the record
clearly and unequivocally refutes it. If McNeal’s
counsel had requested a trespass instruction, that
instruction (like all [p.5] lesser-included instruct-
1ons) would have begun with this language: “If you
do not find the defendant guilty of burglary as
submitted in Instruction No. ___ , you must consider
whether he is guilty of trespass in the first degree.”
[Emphasis added.] Thus, even if a trespass instruct-
ion had been given in McNeal’s case, the jury never
would have considered it because the jury found him
guilty of burglary. See State v. Madison, 997 S.W.2d
16, 21 (Mo. banc 1999) (a jury is presumed to know
and follow the instructions). Accordingly, McNeal
cannot show that “the result of the proceeding would
have been different” as required under Strickland.

Because McNeal’s jury found him guilty of
burglary, thereby rendering a trespass instruction
moot even if it had been requested, there are only
two ways to conclude that this lesser-included
offense instruction likely would have changed the
outcome of McNeal's trial. They are:

(1) that the jury did not believe the evidence
was sufficient to prove McNeal guilty of
burglary beyond a reasonable doubt but,
because it was placed in an all-or-nothing
position by the absence of the trespass
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instruction, the jury improperly convicted
McNeal despite its oath and the court's
1nstructions, or

(2) that the jury did believe the evidence was
sufficient to prove McNeal guilty of burglary
beyond a reasonable doubt but, if it had been
given the lesser-included offense instruction,
the jury would have improperly ignored the
evidence (as well as its oath) and convicted
McNeal of the lesser offense as an act of
leniency, grace, or other form of nullification.

Strickland prohibits this Court from engaging in
either type of speculation. Instead, when the
defendant seeks post-conviction relief, Strickland
requires that:

a court should presume ... that the
judge or jury acted according to law. An
assessment of the likelihood of a result more
favorable to the defendant must exclude the
possibility of arbitrariness, whimsy, caprice,
[p.6] “nullification,” and the like. A defendant
has no entitlement to the luck of a lawless
decisionmaker, even 1if a lawless decision
cannot be reviewed. The assessment of
prejudice should proceed on the
assumption that the decisionmaker 1s
reasonably, conscientiously, and impartially
applying the standards that govern the
decision. It should not depend on the
idiosyncrasies of the particular decisionmaker,
such as unusual propensities toward
harshness or leniency.

Strickland, 466 U.S. at 694-95, 104 S.Ct. 2052
(emphasis added).
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The majority opinion fails to presume that
McNeal’s “jury acted according to law,” and its
analysis of the issue of prejudice not only fails to
“exclude the possibility of arbitrariness, whimsy,
caprice, ‘nullification,” and the like,” but the majority
opinion openly relies on those possibilities. If
Strickland 1s followed in this case, as it must be,
there can be only one conclusion: Because the jury
found McNeal guilty of burglary beyond a reasonable
doubt, it never would have considered the lesser-
included offense instruction even if it had been given.
Cf. State v. Johnston, 957 S.W.2d 734, 751-52
(Mo0.1997) (“because the jury found Johnston guilty of
the greater of the two instructed crimes, he could not
have been prejudiced by the refusal to give an
Instruction on yet another lesser crime”).
Accordingly, regardless of whether counsel’s decision
not to request a trespass instruction was reasonable
or unreasonable, McNeal was not prejudiced by that
decision and he is not entitled to relief under Rule
29.15.

II. No Evidentiary Hearing is Required

The majority opinion insists that the only issue
decided in this case is whether McNeal is entitled to
an evidentiary hearing to “ascertain the ultimate
merits of his claims.” Majority Op. at 888 n. 2. But
the only conceivable reason to remand for an
evidentiary hearing on the question of whether
counsel was pursuing a trial strategy or [p.7] simply
failed to request the instruction is if one of the only
two possible findings, i.e., strategy or inadvertence,
merits relief. This is directly contrary to Strickland
and Love.

Under  Strickland, “counsel 1is  strongly
presumed to have rendered adequate assistance
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and made all significant decisions in the
exercise of reasonable professional judgment.”
Strickland, 466 U.S. at 690, 104 S.Ct. 2052
(emphasis added). Therefore, under Strickland, the
decision by McNeal’s counsel not to seek the trespass
instruction is presumed to have been a matter of
trial strategy.2 This presumption of strategy is in
addition to, and not merely a restatement of, the
general presumption under Strickland that counsel
1s presumed adequate. Id.

Applying this presumption of trial strategy from
Strickland, Love holds that the only question
presented when a defendant claims counsel was
ineffective for failing to request a lesser-included
offense instruction “is whether a reasonably
competent attorney would have performed differently
under similar circumstances.” Love, 670 S.W.2d at
502. Indeed, Love considers precisely the same claim
that the majority opinion finds merits a hearing in
this case (i.e., whether counsel’s decision not to
request the lesser-included offense instruction was a
strategy or mistake), and holds that it does not
matter. “[I]t is not important whether counsel’s
decision was simply a matter of strategy [p.8] based
upon a reasonable awareness of applicable law or

2 Until now, this Court has applied this Strickland presumption
faithfully. See, e.g., State v. Hall, 982 S.W.2d 675, 680 (Mo. banc
1998) (“[t]here is a presumption that any challenged action was
sound trial strategy and that counsel rendered adequate
assistance and made all significant decisions in the exercise of
professional judgment”); State v. Simmons, 955 S.W.2d 729, 746
(Mo. banc 1997) (movant “must overcome the presumptions that
any challenged action was sound trial strategy and that counsel
rendered adequate assistance and made all significant decisions
in the exercise of professional judgment”).
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whether it was the product of an uninformed notion
that no alternative was available.” Id.3

The majority opinion seeks to distinguish Love on
the ground that an evidentiary hearing had been
held before that case reached this Court. Whether
the trial court in Love chose to hold a hearing is
immaterial. What matters is that this Court in Love
plainly held that no hearing was necessary because
defense counsel’s subjective reasons for not seeking
the instruction are irrelevant. More importantly, the
majority opinion’s remand clouds the principal
holding in Love that the only question presented by
this type of claim 1s whether defense counsel’s
decision was whether any reasonably competent
attorney could have done what McNeal's counsel did.
If the decision is not objectively reasonable, McNeal
1s entitled to relief regardless of what his counsel
might say at an evidentiary hearing. By the same
token, if a reasonably competent attorney in the
same circumstances could have decided to forego the

3 Even if defense counsel’s subjective reasons are material,
McNeal’s Rule 29.15 motion failed to allege any specific facts to
rebut the Strickland presumption that his counsel’s failure to
request the trespass instruction was a matter of trial strategy.
For example, McNeal does not allege that he instructed counsel
to request the instruction and was ignored. Nor does he allege
that his counsel failed to discuss the issue with him or
adequately disclose the ramifications of the decision. Instead,
McNeal alleges only the bare legal conclusion that his counsel’s
failure to request the instruction was the result of “neglect or
inadvertence.” Therefore, McNeal falls far short of the
requirement in Webb v. State, 334 S.W.3d 126, 128 (Mo. banc
2011), that a post-conviction motion must plead facts—not
conclusions—showing a right to post-conviction relief before a
hearing can be granted. However, now that the majority
opinion finds this bare assertion sufficient, hearings should be
held in every case challenging defense counsel’s trial strategy,
thereby effectively eliminating the trial strategy presumption
in Strickland.
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trespass instruction, McNeal's Rule 29.15 motion
was properly denied.

Accordingly, the majority opinion's remand for a
hearing in this case is both unnecessary and an
unwarranted departure from this Court’s precedent.

[p.9] III. The Decision to Forego the Trespass
Instruction Was Objectively Reasonable

The strategic choice of whether to forego a lesser-
included instruction and put the state to its proof on
the crime charged is an important aspect of a
defendant's constitutional right to present a defense.
This choice stands as an important check (in addition
to the grand jury and preliminary hearing process)
against a prosecutor believing there is no risk in
charging a greater crime than the evidence likely
supports because the jury always will be able to
convict the defendant of a lesser-included offense. As
a result, this Court steadfastly has protected a
defendant's right to request—and the right not to
request—a lesser-included offense instruction.

[T]he defendant may determine whether
he will give the jury an “all or nothing”
choice, or request submission of lesser-
included offense instructions. Once
having made the determination, the
defendant may be held to accept the
consequences of that decision. Due process
considerations do not require that this Court
employ a rule that encourages a defendant to
refrain in every case from requesting
submission of lesser included offense
instruction, see the trial through to conclusion,
then seek to convict the trial court of plain
error after the jury returns a guilty verdict.
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Dexter, 954 S.W.2d at 344 (emphasis added).

Because of the importance of maintaining the
availability of this strategic choice, Dexter holds that
1t 1s not “plain error” for the trial court not to give a
lesser-included offense instruction when the defense
did not request it. Id. See also Lee, 654 S.W.2d at 879
(finding no plain error because “defense counsel
frequently make a conscious decision not to
request a lesser offense as a matter of trial
strategy [on the ground that] the jury may convict of
the lesser offense, if submitted, rather than render a
not guilty verdict on the higher offense if the lesser i1s
not submitted”) (emphasis added). If Dexter [p.10]
had allowed the defendant to pursue an “all-or-
nothing” strategy throughout trial and then
challenge that strategy after it proved unsuccessful,
such a decision would have eliminated this strategic
option for all future defendants because trial courts
would have been forced to give lesser-included
offense instructions regardless of whether the
defendant requests it or risk having to retry the case.

To close this circle, Love decided in a post-
conviction context essentially the same issue that the
Court had decided in direct appeal cases such as
Dexter, Lee, Williams, and Pond. The direct appeal
decisions work together to protect defendants’ right
to choose whether to pursue an “all-or-nothing”
strategy by: (a) granting a new trial when the
defendant properly requests a lesser-included
instruction and the trial court fails to give it (see
Williams and Pond) but (b) denying a new trial on
“plain error” grounds when the defendant does not
request such an instruction (see Dexter and Lee).
Love properly follows the reasoning of the latter
cases and refuses to give the defendant a second bite
at the strategic apple merely because the defendant
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claims that defense counsel was ineffective for failing
to request a lesser-included instruction instead of
claiming that the trial court committed “plain error”
for failing to give an instruction the defendant did
not request.

Placed in the same situation, a reasonably
competent attorney could have concluded
that it was in the best interest of his client
to deny the jury the opportunity to
compromise on some middle ground between
second degree murder and acquittal. An
objectively reasonable choice not to
submit an available instruction does not
constitute ineffective assistance of
counsel. Further, the reasonableness of
employing an all-or-nothing strategy in a
homicide prosecution is not affected by the
failure of the jury to acquit. Obviously, then,
movant’s counsel cannot be convicted of
being ineffective for seeking to employ the
best defense for his client by not [p.11]
offering the jury a middle ground for
conviction. ... An offer of [a lesser-included
offense] instruction would be out of phase with
trial strategy, which was that defendant was
innocent of anything—not that the homicides
were manslaughter.

Love, 670 S.W.2d at 502 (emphasis added and
citations omitted).

Now, the majority opinion refuses to follow this
Court’s decision in Love on the ground that here,
unlike in Love, the “trespass instruction would have
been consistent with the evidence and with counsel’s
argument.” Majority Op. at 891. Strickland and Love
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make clear that such appellate backseat driving is
not permitted, however.

McNeal’s trial boiled down to the question of what
McNeal’s intent was at the time he entered the
vacant apartment. McNeal’s sole defense was that he
entered the apartment for the purpose of talking to
“an acquaintance” named Tracy and not for the
purpose of finding something to steal. Obviously, if
even one juror had believed McNeal’s story, he would
not have been convicted of burglary. Instead, by
convicting him of burglary, the jury necessarily
concluded that McNeal entered the apartment for
the purpose of finding something to steal.

The majority opinion reasons that the evidence
was sufficient to find that McNeal knowingly entered
the apartment unlawfully without also having to find
that he entered the vacant apartment with the intent
to steal. But this always is true when considering a
lesser-included offense. What the majority fails to
see 1s that McNeal’s entire defense was his claim
that he entered the apartment legally, i.e., to see
Tracy and to ask her for money, not that he entered
the apartment illegally but without an intent to
commit a crime.

[p.12] The majority opinion notes that McNeal’s
testimony doomed his argument that he entered the
apartment lawfully. This 1is correct. McNeal
inadvertently contradicted his own theory in the
following colloquy:

A: Okay. I went down to Tracy’s apartment,
knocked on her door, I heard a radio playing....
Well, I opened the door, “Tracy,” but to my
surprise it was empty.

Q: What do you mean empty?
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A: She was moved. It wasn’t nothing there....

Q: Okay, but when you went in there—when
you went in there, why did you go in there?

A: I went in there looking for Tracy. I opened
the door up, “Hey Tracy,” but now I'm in
shock. It’s empty. I step in there and I look
over and see the radio playing, you know,
because it’s a shock to me. I didn’t have any
idea the lady moved and so I'm standing there.
And not to confuse the jurors, yes, I stole the
drill. 'm not denying that, but I didn’t go over
there burglarously to steal anything. I went
looking for Tracy.

Read carefully, McNeal clearly admitted that he
understood Tracy had moved out before he entered
the apartment: “I'm in shock. It’s empty. I step in[.]”
As a result, the jury realized that McNeal’s guilt
turned on the question of whether the felonious
Intent necessary to convict him of burglary could
arise after McNeal opened the door but before he
entered the vacant apartment. No juridical mind
reading i1s required to divine the jury’s thoughts
because, during its deliberations, the jury sent the
following note to the court:

For the purpose of Instruction No. 5 [regarding
burglary] and the second point [regarding
intent], can the intent to commit the crime
occur after he opens the door for burglary?
Must it occur prior to opening/touching the
door?

[p.13][Emphasis added.]

The burglary instruction stated that McNeal’s
felonious intent only needed to be present when he
“entered” the apartment, not when he opened the
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door. Accordingly, the trial court replied that the jury
must be guided by the instructions. Because McNeal
inadvertently confessed that his only lawful excuse
for entering the apartment (i.e., to talk to Tracy) was
gone before he crossed the threshold of the obviously
vacant apartment, the evidence was sufficient to find
that McNeal knowingly entered the apartment
unlawfully. But, because the court of appeals already
affirmed the sufficiency of the evidence to support
McNeal’s burglary conviction, State v. McNeal, 292
SW.3d 609, 609 (Mo.App.2009), the evidence
necessarily was sufficient to support the lesser-
included offense of trespass. That is not the question.

The question is whether there is any basis for
concluding that the significance of McNeal’s
inadvertent admission was as obvious to McNeal’s
counsel in the heat of the trial as it is to majority
opinion now. Remember, counsel did not have the
luxury of time and a transcript to discover this
inadvertent admission, nor did counsel have the
benefit of knowing that the jury would send a note
during deliberations emphasizing how significant the
jury believed McNeal’s admission was. Even if
counsel should have appreciated the gravity of
McNeal's admission and should have guessed that
the jury would do so as well, there is no basis to
conclude that McNeal’s admission was so obvious
and compelling that it made it unreasonable for
counsel not to abandon McNeal's entire defense up to
that point (i.e., that he was in the apartment
lawfully to see Tracy about some money) and
immediately pursue an entirely new—and
contradictory—[p.14]defense (i.e., that McNeal knew
he was entering the apartment illegally but didn't
form the intent to steal until after he was inside).
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It is hardly unprecedented in the annals of
criminal trials for a defendant inadvertently to poke
a hole in his own defense. Nor is it unprecedented
that McNeal’s counsel decided to stick with McNeal’s
defense even though that defense might have been
stronger before McNeal’s testimony than it was after.
Just because McNeal’s defense theory was a leaky
vessel, this did not necessarily mean that defense
counsel was required to abandon ship. Whatever its
shortcomings, McNeal’s original theory had the
virtue of presenting the jury with an innocent
explanation (however flawed or inconsistent) for why
McNeal went into the apartment. If McNeal’s
counsel had requested a trespass instruction, he
would have been forced to admit what McNeal’s
testimony only suggested, 1.e., that McNeal had no
innocent reason for entering the apartment and, in
fact, he knowingly entered the apartment
unlawfully. A reasonable attorney might have
concluded that, once he openly abandoned McNeal’s
only 1innocent explanation for being in the
apartment, the jury would be more likely to believe
that he entered for the purpose of finding something
to steal (and convict him of burglary) than if he stuck
to McNeal’s version no matter how leaky or
inconsistent it might be.

Accordingly, McNeal’s counsel had an undeniably
reasonable basis for sticking with McNeal’s story and
denying the jury an additional “middle ground” of
trespass.t A [p.15] lesser-included offense

4 The strategy employed by McNeal’s counsel was even more
objectively reasonable because that strategy never was the
“all-or-nothing” approach that typically arises in these
cases. Even though a lesser-included offense instruction can
give the jury a “middle ground,” McNeal’s counsel did not need
to request one on that basis because the jury already had one.
Here, because McNeal was charged with stealing, McNeal’s
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instruction would not have avoided the hole that
McNeal dug for himself; it only would have made it
deeper. Accordingly, Love is directly on point, and I
would affirm the motion court's judgment on that
basis.b

IV. Conclusion

I believe the majority opinion is motivated by the
very best intentions and a sincere belief that a
different trial strategy might have yielded a better
result for McNeal. But the majority opinion’s holding
will put defense counsel and trial courts in an
1mpossible situation going forward, and, ultimately,

counsel did not need the trespass instruction to argue that the
jury should acquit him of burglary and convict him of
something less serious. Not only could McNeal’s counsel make
such an argument, he did make it—and without having to
volunteer McNeal for a felony trespass conviction: “Now ...
obviously I think my client’s not going to walk out of here
without some kind of conviction, but you have two separate
counts [of burglary and stealing]... I don’t know if [the
prosecutor] will be satisfied or not, but if you decide based on
the evidence you've seen and heard here, you'll find [McNeal]
not guilty on [burglary] and you’ll find him guilty on [stealing].”
Accordingly, this is not—and never was—the sort of “all-or-
nothing” situation that the majority opinion relies upon for its
dire prediction that juries will ignore their oaths and
instructions and convict defendants of crimes the state failed to
prove rather than let a “plainly guilty” defendant go free. See
Majority Op. at 892 (quoting Breakiron v. Horn, 642 F.3d 126,
138 (3rd Cir.2011)).

5 Patterson v. State, 110 S.W.3d 896 (Mo.App.2003), relied upon
in the majority opinion, does not stand apart from Love. In
Patterson, the record clearly vrefuted the Strickland
presumption because defense counsel did request that the trial
court give the lesser-included offense instruction. However,
because of the incompetent manner in which the request was
made, the instruction was not given. Accordingly, Strickland’s
trial strategy presumption was clearly refuted, Love did not
control, and post-conviction relief was appropriate.
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the price of its decision will be borne by all future
defendants. From now on, a defense counsel who
decides not to request a lesser-included offense
instruction risks a post-conviction determination
(and possible disciplinary sanctions) that this
decision was objectively unreasonable and failed to
meet the minimal standards of constitutional
competence. Therefore, anytime counsel elects [p.16]
not to request such an instruction when the evidence
would support it, counsel (at a minimum) should
notify the trial court of the majority opinion in this
case.

And what then is the trial court to do? Though
Dexter and Lee hold that the trial court commits no
error by refusing to give a lesser-included offense
instruction that the defense does not request, the
majority opinion here makes it clear that a
defendant may be entitled to a second trial if
counsel’s “all-or-nothing” strategy fails at the first.
On the other hand, the trial court knows that there
1s no reason (other than the encroachment on
defendant’s right to make key strategic decisions) not
to give such an instruction sua sponte whenever it is
supported by the evidence. Therefore, it seems likely
that the trial courts will give the lesser-included
Instruction, whether requested or not.

Naturally, this will deprive defendants of an
important choice as to how they wish to fashion their
own defenses; a choice that Williams, Pond, Dexter,
Lee and Love all sought to protect. Thus, in the
future, defendants who might have secured an
acquittal using an “all-or-nothing” approach will be
deprived of that option and, instead, will face
convictions for lesser-included offenses that they
otherwise might have preferred the jury never
consider.
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For the foregoing reasons, I respectfully dissent.

/s/ Paul Wilson
Paul C. Wilson, Judge




