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QUESTION PRESENTED 

 

 Whether 42 U.S.C. § 1981 prohibits a retail es-

tablishment from treating a customer in a racially 

discriminatory manner while the establishment is 

entering into and performing a contract with the 

customer, where the discrimination does not prevent 

the customer from completing the transaction.  
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PETITION FOR A WRIT OF CERTIORARI 

The petitioner, Chenell Hammond, respectfully 

petitions for a writ of certiorari to review the judg-

ment of the U.S. Court of Appeals for the First Cir-

cuit. 

 

OPINIONS BELOW 

The opinion of the U.S. Court of Appeals for the 

First Circuit is reported at 733 F.3d 360 (1st Cir. 

2013). App. 1a. The opinion of the U.S. District 

Court for the District of Massachusetts is not report-

ed. App. 16a. 

 

JURISDICTION 

The judgment of the U.S. Court of Appeals for 

the First Circuit was entered on October 25, 2013. 

The Court of Appeals denied rehearing en banc on 

November 22, 2013. This Court has jurisdiction un-

der 28 U.S.C. § 1254(1). 

 

STATUTE INVOLVED 

 42 U.S.C. § 1981 provides: 

(a) Statement of equal rights 

All persons within the jurisdiction of the 

United States shall have the same right in 

every State and Territory to make and en-

force contracts, to sue, be parties, give evi-

dence, and to the full and equal benefit of all 
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laws and proceedings for the security of per-

sons and property as is enjoyed by white citi-

zens, and shall be subject to like punishment, 

pains, penalties, taxes, licenses, and exactions 

of every kind, and to no other. 

(b) “Make and enforce contracts” defined 

 For purposes of this section, the term 

“make and enforce contracts” includes the 

making, performance, modification, and ter-

mination of contracts, and the enjoyment of 

all benefits, privileges, terms, and conditions 

of the contractual relationship. 

(c) Protection against impairment 

 The rights protected by this section are 

protected against impairment by nongovern-

mental discrimination and impairment under 

color of State law. 

 

STATEMENT 

The decision below deepens a circuit split regard-

ing the scope of 42 U.S.C. § 1981 in the retail setting. 

The First, Fifth, Seventh, Eighth, and Eleventh Cir-

cuits have added an extra-textual element to the 

plaintiff’s burden of proof. These circuits hold that 

the statute is violated only where the defendant’s 

discriminatory conduct prevents the plaintiff from 

completing a transaction. The Third and Sixth Cir-

cuits, by contrast, interpret § 1981 literally. In these 

circuits, the statute is violated where the plaintiff is 

treated in a markedly hostile manner during the 
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course of the transaction, even if the plaintiff never-

theless completes the transaction. This case provides 

an ideal vehicle for resolving the conflict. 

 1. Petitioner Chenell Hammond is an African-

American woman in her thirties and the mother of 

two young children. She lives in the Roxbury neigh-

borhood of Boston, a neighborhood the city’s official 

website calls “the heart of Black culture in Boston.” 

www.cityofboston.gov/neighborhoods/roxbury.asp 

(last visited Feb. 15, 2014). She does not have a driv-

er’s license, because she does not drive a car. In-

stead, she uses the form of photo ID issued by Mas-

sachusetts for state residents who do not drive. App. 

3a. 

 On November 21, 2012, the day before Thanks-

giving, Hammond took her children shopping for 

Christmas presents. They went to the Kmart store in 

Braintree, Massachusetts, a suburb of Boston that is 

easily accessible by public transport. App. 2a. There 

is no Kmart in Roxbury. According to the 2000 cen-

sus, 94 percent of Braintree’s residents are White, 

and 1 percent are Black. 

 One of the reasons Hammond chose Kmart is 

that Kmart allows customers to purchase items on 

layaway. App. 2a. In a layaway transaction, the cus-

tomer picks out merchandise from the shelf, brings 

the items to a clerk at the layaway counter, and 

makes a down payment toward the purchase of the 

items. The store sets the items aside. The customer 

then makes regular payments to the store, either in 

person or online. When the customer has made her 
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final payment, she returns to the store and takes the 

items home. App. 2a n.1. The terms of a layaway 

transaction are specified in what Kmart calls a “lay-

away contract,” which the customer signs when she 

makes the down payment. www.kmart.com/ue/home/ 

KM_10192011_LayawayFastFacts.pdf (last visited 

Feb. 15, 2014). 

 Hammond and her children picked out their 

Christmas presents and took them to the layaway 

counter, which was staffed by a White female sales 

clerk. App. 2a. Hammond handed the clerk her photo 

ID, so the clerk could fill in the blanks in the laya-

way contract between Hammond and Kmart. App. 

2a. 

 To Hammond’s surprise, the clerk subjected her 

to a barrage of racist insults while the clerk took 

down her information. App. 3a. 

 First, after seeing Hammond’s address on her 

ID, the clerk asked Hammond whether, since she 

was from Roxbury, she would be “jumping the coun-

ter” to get what she needed. App. 3a. 

 The clerk then referred sarcastically to Ham-

mond’s identification card as a “liquor ID”—an iden-

tification card obtained in order to go out drinking. 

App. 3a. Hammond is far from a teenager, and in-

deed she was with her two children when the clerk 

made this comment. She obviously did not need to 

prove her age to buy a drink. In the context of the 

clerk’s other statements, the clerk was suggesting 

that African-Americans are prone to drinking. 
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 The clerk next commented that she used to live 

in Dorchester, the neighborhood next to Roxbury, 

but that she had to move out of Dorchester because 

several “porch monkeys” lived in the area. App. 3a. 

“Porch monkeys” is a derogatory term for African-

Americans. See, e.g., Green v. Franklin Nat’l Bank of 

Minneapolis, 459 F.3d 903, 911 (8th Cir. 2006). The 

clerk informed Hammond that these “porch mon-

keys” had fired gun shots through her window, 

which had caused her to dive under her bed for pro-

tection. App. 3a. 

 Finally, the clerk spoke with Hammond about a 

public housing project in Weymouth, Massachusetts, 

the primarily White community where the clerk 

lived. App. 3a. The clerk assumed that Hammond 

would be familiar with the housing project because 

she is African-American, although Hammond was 

not familiar with it. App. 3a. The clerk told Ham-

mond that all the “action” in her neighborhood came 

from that project—i.e., that the only criminal activi-

ty in her neighborhood was committed by people who 

lived in the housing project, who she insinuated were 

African-American. App. 3a. 

 Hammond was humiliated and offended by these 

comments. App. 3a. Her humiliation was compound-

ed by the fact that her children were with her and 

heard everything the clerk said. Nevertheless, 

Hammond bit her tongue, completed the transaction, 

and left the store. App. 3a. 

 2. Hammond filed suit against respondent 

Kmart and Kmart’s parent company, respondent 
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Sears Holdings Corporation. Her complaint included 

two counts, one under 42 U.S.C. § 1981 and the oth-

er under state law for the negligent infliction of emo-

tional distress. App. 2a. 

 The District Court granted respondents’ motion 

to dismiss. App. 16a. The court held that Hammond 

had failed “to make any factual averments to sup-

port a claim that the store clerk’s comments” pre-

vented “her from ‘making and enforcing’ her contract 

with K-mart.” App. 16a. Because Hammond success-

fully “put the gifts on layaway,” her complaint was 

“inadequate to state a claim” under section 1981. 

App. 16a. The District Court dismissed the state law 

claim without prejudice to refiling in state court. 

App. 16a. 

 3. The First Circuit affirmed. The court began by 

noting that for present purposes Kmart did not dis-

pute that a jury could find that the clerk’s remarks 

were racially discriminatory. App. 6a. The only ques-

tion before the court was whether the discrimination 

alleged in Hammond’s complaint implicated one of 

the activities listed in § 1981. App. 6a. 

 The First Circuit also noted that the coverage of 

§ 1981 had changed over time. App. 6a-7a. The court 

observed that Congress amended the statute in 1991 

to overrule Patterson v. McLean Credit Union, 491 

U.S. 164 (1989), which had interpreted the statute to 

prohibit discrimination only in the making and en-

forcement of contracts, but not in the performance of 

contracts. App. 6a. The First Circuit pointed out that 

the 1991 amendment undid this holding, by adding § 
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1981(b) to clarify that the statutory phrase “make 

and enforce contracts” includes the “performance” of 

contracts, as well as “the enjoyment of all benefits, 

privileges, terms and conditions of the contractual 

relationship.” App. 7a. 

 The First Circuit nevertheless concluded that 

this statutory language was not broad enough to en-

compass the discriminatory comments the clerk had 

made to Hammond. The court held that to state a § 

1981 claim, “the alleged discrimination must inter-

fere in some way” with a contractual relationship. 

App. 9a. The court found that Hammond’s pleadings 

had not alleged any such interference: 

They do not allege that Hammond was unable 

to complete her layaway transaction; nor do 

they say that the Kmart sales clerk refused to 

help Hammond, forced Hammond to use some-

thing other than the normal layaway proce-

dure, or otherwise contracted with Hammond 

on different terms than other customers, such 

as charging her a higher price. There is no 

claim that Hammond did not receive the pur-

chases she had placed on layaway. 

App. 10a. 

The First Circuit concluded that because Ham-

mond had not alleged that the clerk’s comments “in-

terfered with her ability to buy items through laya-

way,” app. 10a, she had not alleged a claim under § 

1981.  The court explained that a claim under the 

statute “must allege the actual loss of a contract in-

terest.” App. 11a (citation omitted). As Hammond 



 

 

 

 

 

 

8 

 

 

had alleged only discriminatory treatment during 

the course of an otherwise successfully-completed 

contract, the court found that her complaint had 

been properly dismissed. 

 The First Circuit discussed cases from other cir-

cuits that had likewise held that a retail establish-

ment must “thwart” a plaintiff’s efforts to enter into 

a contract before the plaintiff can state a claim un-

der § 1981. App. 14a (citing Lopez v. Target Corp., 

676 F.3d 1230, 1234-35 (11th Cir. 2012); Arguello v. 

Conoco, Inc., 330 F.3d 355, 358 (5th Cir. 2003), cert. 

denied, 540 U.S. 1035 (2003); and Bagley v. 

Ameritech Corp., 220 F.3d 518, 519-20 (7th Cir. 

2000)). 

 Toward the end of its opinion, the First Circuit 

acknowledged that “[t]he Sixth Circuit arguably has 

a more expansive interpretation of § 1981 in ‘com-

mercial establishment’ cases.” App. 14a n.6. The 

First Circuit recognized that in Christian v. Wal-

Mart Stores, Inc., 252 F.3d 862, 872 (6th Cir. 2001), 

the Sixth Circuit held that to state a claim under § 

1981 it was sufficient for the plaintiff to allege that 

he had received contracted-for services “in a marked-

ly hostile manner and in a manner which a reasona-

ble person would find objectively discriminatory.” 

App. 14a n.6 (quoting Christian, 252 F.3d at 872). 

But the First Circuit rejected the Sixth Circuit’s 

view. The First Circuit concluded that “[a]part from 

the 6th Circuit, it does not appear that any other cir-

cuit court has embraced the Christian court’s ex-

panded formulation.” App. 14a n.6 (quoting Odu-
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nukwe v. Bank of Am., 335 Fed. Appx. 58, 61 (1st 

Cir. 2009) (per curiam)). 

 

REASONS FOR GRANTING THE WRIT 

 42 U.S.C. § 1981(a) guarantees the right “to 

make and enforce contracts” free from race discrimi-

nation. The statute defines “make and enforce con-

tracts” to include the “performance” of contracts, as 

well as “the enjoyment of all benefits, privileges, 

terms, and conditions of the contractual relation-

ship.” § 1981(b). 

The circuits have divided 5-2 on whether 42 

U.S.C. § 1981 prohibits a retail establishment like a 

store or restaurant from treating a customer in a ra-

cially discriminatory manner while entering into and 

performing a contract with the customer, where the 

discrimination does not prevent the customer from 

completing the transaction. This case presents a per-

fect opportunity to resolve the conflict. 

I.   The circuits are split 5-2 over whether 42 

U.S.C. § 1981 prohibits a retail estab-

lishment from discriminating against a 

customer while entering into and per-

forming a contract with the customer, 

where the discrimination does not pre-

vent the customer from completing the 

transaction. 

 In five circuits—the First, Fifth, Seventh, 

Eighth, and Eleventh—discriminatory treatment of 

a customer is actionable under §1981 only if such 
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treatment prevents the customer from entering into 

a contract. In these five circuits, a customer cannot 

state a claim under § 1981 for discrimination while 

the contract is being entered into or while it is being 

performed, so long as the customer completes the 

transaction. In the Third and Sixth Circuits, by con-

trast, § 1981 prohibits discrimination during the 

making and performance of contracts, regardless of 

whether the discrimination prevents the customer 

from completing the transaction. 

 The conflict has been the subject of much recent 

commentary. See Joseph William Singer, The  Anti-

Apartheid Principle in American Property Law, 1 

Ala. C.R. & C.L. L. Rev. 91, 92 (2011) (noting that 

“[s]ome courts do hold that federal law prohibits ra-

cially discriminatory treatment of customers in retail 

stores, but most do not”); id. at 94-95 (giving exam-

ples of cases on both sides); Jeremy D. Bayless and 

Sophie F. Wang, Racism on Aisle Two: A Survey of 

Federal and State Anti-Discrimination Public Ac-

commodation Laws, 2 Wm. & Mary Pol’y Rev. 288, 

295-96 (2011) (describing the difference between “the 

general approach and the Sixth Circuit’s approach” 

and explaining that the Sixth Circuit, but not the 

First or the Eighth, would allow relief for customers 

“who were only treated poorly and not denied the 

ability to contract”); Charlotte H. Sanders, Come 

Down and Make Bargains in Good Faith: The Appli-

cation of 42 U.S.C. § 1981 to Race and National 

Origin Discrimination in Retail Stores, 4 Hastings 

Race & Poverty L.J. 281, 284 (2007) (noting that in 

some courts, but not others, “a shopper can state a 

claim under § 1981 only if he or she is clearly 
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blocked from ‘making’ a contract”); Abby Morrow 

Richardson, Applying 42 U.S.C. § 1981 to Claims of 

Consumer Discrimination, 39 U. Mich. J.L. Reform 

119, 131-36 (2005) (contrasting the Fifth and Eighth 

Circuits, which require that a purchase be thwarted, 

with the Third and Sixth Circuits, which do not). 

 The conflict has also been acknowledged three 

times by the First Circuit. See App. 14a n.6 (noting 

split between First and Sixth Circuits); Odunukwe v. 

Bank of Am., 335 Fed. Appx. 58, 61-62 (1st Cir. 

2009) (per curiam) (same); Garrett v. Tandy Corp., 

295 F.3d 94, 100-01 (1st Cir. 2002) (same). 

A. In the First, Fifth, Seventh, Eighth, 

and Eleventh Circuits, discrimina-

tion in the retail setting is actionable 

under § 1981 only if it prevents the 

customer from completing a transac-

tion. 

In the First, Fifth, Seventh, Eighth, and Elev-

enth Circuits, discrimination in the retail setting is 

actionable under § 1981 only if the discrimination 

prevents the customer from entering into a contract. 

In these circuits, a customer who is treated in a dis-

criminatory manner, but who nevertheless completes 

his or her transaction, does not state a claim under § 

1981. 

 The leading case in the Fifth Circuit is Arguello 

v. Conoco, Inc., 330 F.3d 355 (5th Cir. 2003), cert. 

denied, 540 U.S. 1035 (2003). In Arguello, the clerk 

at a Conoco store made racially derogatory remarks 

to the Hispanic plaintiff and her father while they 
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were purchasing beer in the store. Id. at 356-57. The 

Fifth Circuit held that these facts did not amount to 

a cause of action under § 1981, because the plaintiff 

had not been prevented from buying the beer. The 

court reasoned that the plaintiff could not “establish 

interference with an actual contract interest. Her 

claim must fail, because she successfully completed 

the transaction. Having received all she was entitled 

to under the retail-sales contract, she cannot demon-

strate any loss recoverable under § 1981.” Id. at 359. 

In the Fifth Circuit, to state a claim under § 1981 for 

discrimination in the retail setting, the plaintiff 

must thus allege an “attempt to contract … which 

was in some way thwarted.” Id. (emphasis supplied 

by the court) (citation and internal quotation marks 

omitted). 

 The Eighth Circuit takes the same view. For ex-

ample, in Youngblood v. Hy-Vee Food Stores, Inc., 

266 F.3d 851 (8th Cir. 2001), cert. denied, 535 U.S. 

1017 (2002), the plaintiff was an African-American 

customer who alleged that he had been subjected to 

racially-motivated surveillance while he was other-

wise successfully purchasing beef jerky. The Eighth 

Circuit held that he could not state a claim under § 

1981 because “Hy-Vee cannot be said to have de-

prived Youngblood of the benefit of any contractual 

relationship.” Id. at 854. 

 Another Eighth Circuit case, Green v. Dillard’s, 

Inc., 483 F.3d 533 (8th Cir. 2007), cert. denied, 552 

U.S. 1165 (2008), states this “thwarting” require-

ment very clearly. The plaintiffs were an African-

American couple shopping in a department store. 
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They purchased a purse, a wallet, and a key chain—

all while being treated very rudely by the store clerk, 

who called them “fucking niggers.” Id. at 535. The 

couple had also hoped to purchase a watch, but they 

were so upset by the clerk’s conduct that they could 

not continue shopping for watches. Id. at 535-36. The 

Eighth Circuit held that the couple could not state a 

claim under § 1981 with respect to the purse, the 

wallet, or the key chain, because they “had complet-

ed their purchase” and thus “they no longer had an 

interest in forming a contract as to those items.” Id. 

at 538. But the Eighth Circuit held that the couple 

could state a claim under § 1981 with respect to the 

watch, because the clerk’s discriminatory remarks 

“were enough to thwart the Greens’ ability to com-

plete their purchase.” Id. at 539. 

As the en banc Eighth Circuit later explained, to 

state a § 1981 cause of action in a retail setting, “a 

plaintiff must show that the retailer thwarted the 

shopper’s attempt to make a contract.” Gregory v. 

Dillard’s, Inc., 565 F.3d 464, 471 (8th Cir. 2009) (en 

banc) (citation and internal quotation marks omit-

ted), cert. denied, 558 U.S. 1025 (2009). See also 

Withers v. Dick’s Sporting Goods, Inc., 636 F.3d 958, 

965-66 (8th Cir. 2011) (holding that a § 1981 claim 

fails where the facts “demonstrate only close surveil-

lance, possibly rude assistance, and inappropriate 

treatment” on racially discriminatory grounds, but 

the customers were not prevented from purchasing 

items), cert. denied, 132 S. Ct. 821 (2011). 

 The rule is the same in the Eleventh Circuit. See 

Lopez v. Target Corp., 676 F.3d 1230, 1234 (11th Cir. 
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2012) (holding that a Hispanic customer could not 

state a claim under § 1981 for being treated in a ra-

cially discriminatory manner by the cashier in a de-

partment store, because he “was able to complete his 

transaction”); Kinnon v. Arcoub, Gopman & Assocs., 

Inc., 490 F.3d 886, 889, 892 (11th Cir. 2007) (holding 

that an African-American customer could not state a 

claim under § 1981 for being called a “piece of shit 

nigger” and a “nigger bitch” by the manager of a piz-

zeria, because the pizzeria delivered the pizza and 

thus the customer’s “exercise of her contractual 

rights was not in some way thwarted” by the manag-

er) (citation and internal quotation marks omitted). 

In the Eleventh Circuit, “a retail customer cannot 

make out a claim under § 1981 unless the customer 

was ‘actually denied the ability to engage in [some] 

contractual activity.’” Lopez, 676 F.3d at 1235 (quot-

ing Kinnon, 490 F.3d at 892)). 

 And it is the same in the Seventh Circuit. See 

Morris v. Office Max, Inc., 89 F.3d 411, 414 (7th Cir. 

1996) (holding that African-American customers 

could not state a claim under § 1981 for racially mo-

tivated surveillance where, despite the surveillance, 

they successfully purchased telephone message pads 

and thus “[t]hey were denied neither admittance nor 

service”). 

 In the decision below, the First Circuit likewise 

held that a § 1981 plaintiff “must allege the actual 

loss of a contract interest.” App. 11a (quoting Garrett 

v. Tandy Corp., 295 F.3d 94, 102 (1st Cir. 2002)). 

The First Circuit held that petitioner did not a state 

a claim under § 1981 because “Hammond does not 
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allege that this or any other Kmart employee imped-

ed her from making installment payments or from 

taking home the items placed on layaway. She was 

not hindered from making and completing a layaway 

purchase.” App. 11a. 

 In these five circuits—the First, Fifth, Seventh, 

Eighth, and Eleventh—the only discrimination ac-

tionable under § 1981, in the retail setting, is dis-

crimination that thwarts the formation of a contract. 

If the customer perseveres and completes the trans-

action despite the discrimination, the customer can-

not state a claim under § 1981. 

B. In the Third and Sixth Circuits, dis-

crimination in the retail setting is ac-

tionable under § 1981 if it prevents 

the customer from completing a 

transaction or if the customer is 

treated in a markedly hostile manner 

while entering into and performing 

the contract. 

The Third and Sixth Circuits interpret § 1981 

differently. In these circuits, race discrimination in 

the retail setting is actionable under § 1981 if the 

discrimination prevents the customer from entering 

into a contract or if the customer is treated in a 

markedly hostile manner while entering into and 

performing the contract. In these circuits, the suc-

cessful completion of a transaction does not bar a 

customer from bringing suit under § 1981. 
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The leading case on this side of the split is Chris-

tian v. Wal-Mart Stores, Inc., 252 F.3d 862 (6th Cir. 

2001). In Christian, the Sixth Circuit held: 

In a § 1981 commercial establishment case, a 

plaintiff must prove … [that] plaintiff was 

denied the right to enter into or enjoy the 

benefits or privileges of the contractual rela-

tionship in that (a) plaintiff was deprived of 

services while similarly situated persons out-

side the protected class were not and/or (b) 

plaintiff received services in a markedly hos-

tile manner and in a manner which a reason-

able person would find objectively discrimina-

tory. 

Id. at 872 (emphasis added). Under this standard, a 

customer can state a claim under § 1981 by alleging 

either (a) that her efforts to enter into a contract 

were thwarted or (b) that she received discriminato-

ry treatment while entering into and performing the 

contract. 

 The Sixth Circuit applied this standard in Keck 

v. Graham Hotel Sys., Inc., 566 F.3d 634 (6th Cir. 

2009). The plaintiffs, an African-American couple 

seeking to rent a banquet hall for their wedding re-

ception, tried for several months to rent the defend-

ant’s venue, but for discriminatory reasons the de-

fendant’s employees refused to return the couple’s 

calls or meet with them. The Sixth Circuit held that 

the couple stated a § 1981 claim under either prong 

of its standard. Under the first prong, the couple al-

leged that they had been thwarted from entering in-
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to a contract with the hotel. Id. at 640-41. And under 

the second prong, the couple alleged that they had 

been treated in a hostile manner that a reasonable 

person would find objectively discriminatory. Id. at 

641. 

 Under Christian’s second prong, § 1981 claims in 

the Sixth Circuit survive summary judgment mo-

tions where the customer is subjected to race dis-

crimination, regardless of whether the discrimina-

tion prevents the customer from completing a trans-

action. See Thompson v. JP Morgan Chase Custody 

Servs., Inc., 2011 WL 1226496, *2-*3 (E.D. Ky. 2011) 

(denying bank’s motion for summary judgment 

where African-American customers alleged that 

bank placed a hold on their account for racially dis-

criminatory reasons, but where the customers were 

not prevented from engaging in any transactions); 

Leach v. Heyman, 233 F. Supp. 2d 906, 909-10 (N.D. 

Ohio 2002) (denying store’s motion for summary  

judgment where clerk called customer a “Nigger” but 

customer otherwise completed his purchase success-

fully). As the court explained in Leach, a § 1981 

claim in the Sixth Circuit does not require that the 

plaintiff be denied service, because “[r]acial animus 

can offend a customer equally whether he gets no 

service at all or is served in a manner that marks 

him with the badge of slavery that the Civil Rights 

Acts were enacted to remove.” Id. at 909. 

 The Third Circuit likewise holds that a customer 

can state a claim under § 1981 if he is treated in a 

discriminatory manner, even if he successfully com-

pletes the transaction. In Hall v. Pennsylvania State 



 

 

 

 

 

 

18 

 

 

Police, 570 F.2d 86 (3d Cir. 1978), the plaintiff was 

an African-American man who alleged that his bank 

had a policy of photographing only its African-

American customers and sharing the photographs 

with the police. Id. at 88. This discriminatory pro-

gram did not prevent the plaintiff from completing 

his banking transactions, but the Third Circuit nev-

ertheless held that he stated a claim against the 

bank under § 1981. Id. at 92. Although the plaintiff 

had not been thwarted from entering into a contract 

with the bank, he had “received disparate, and be-

cause it was based on race, disparaging treatment 

for which the record offers no justification,” and that 

was enough to state a claim under § 1981. Id. 

 If Chenell Hammond lived in the Third or Sixth 

Circuits, the outcome of this case would have been 

different. Hammond would have stated a § 1981 

claim under prong (b) of the Sixth Circuit’s standard, 

because she “received services in a markedly hostile 

manner and in a manner which a reasonable person 

would find objectively discriminatory.” Christian, 

252 F.2d at 872; Keck, 566 F.3d at 639. In the Third 

or Sixth Circuits, Hammond’s perseverance in com-

pleting the layaway transaction would not have 

barred her from bringing suit under § 1981. 

II. This case provides an ideal vehicle for 

resolving the conflict. 

We are aware of four prior cases in which peti-

tioners presented different versions of the question 

presented here. None of these prior cases was an ap-
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propriate vehicle for addressing the question. Our 

case is. 

In Youngblood v. Hy-Vee Food Stores, Inc., 266 

F.3d 851 (8th Cir. 2001), cert. denied, 535 U.S. 1017 

(2002) (No. 01-1193), the certiorari petition alleged a 

different circuit split, one that appears to have been 

spurious. 

In Arguello v. Conoco, Inc., 330 F.3d 355 (5th 

Cir. 2003), cert. denied, 540 U.S. 1035 (2003) (No. 

03-342), the bulk of the certiorari petition was devot-

ed to policy arguments regarding the civil rights 

laws and to a separate question involving the Civil 

Rights Act of 1964. 

In Gregory v. Dillard’s, Inc., 565 F.3d 464 (8th 

Cir. 2008), cert. denied, 558 U.S. 1025 (2009) (No. 

09-322), the petition presented a narrower question, 

concerning merely whether § 1981 prohibits the dis-

criminatory surveillance of shoppers. There does not 

appear to be a circuit split on that question. 

In Withers v. Dick’s Sporting Goods, Inc., 636 

F.3d 958 (8th Cir. 2011), cert. denied, 132 S. Ct. 821 

(2011) (No. 11-416), the petitioner again framed the 

question merely as whether § 1981 prohibits the dis-

criminatory surveillance of shoppers. 

Our case, by contrast, is an ideal vehicle for de-

ciding the question on which the circuits actually are 

split: whether § 1981 prohibits a store from treating 

customers in a racially discriminatory manner, 

where that discrimination does not thwart the cus-

tomer from completing a transaction. The case was 
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resolved below on a motion to dismiss, so there are 

no factual complications. We can assume the facts 

alleged in the complaint are true: Chenell Hammond 

entered into and performed a contract with Kmart 

while being barraged with racist insults by the store 

clerk. These facts would state a § 1981 claim in the 

Third and Sixth Circuits, because Hammond “re-

ceived services in a markedly hostile manner and in 

a manner which a reasonable person would find ob-

jectively discriminatory.” Christian, 252 F.3d at 872. 

But these facts would fail to state a § 1981 claim in 

the First, Fifth, Seventh, Eighth, and Eleventh Cir-

cuits, because Hammond was not prevented from 

completing her transaction. 

III. The view of the First, Fifth, Seventh, 

Eighth, and Eleventh Circuits is contra-

ry to the language of 42 U.S.C. § 1981(b). 

 The Third and Sixth Circuits may be outnum-

bered, but they are the courts whose interpretation 

of § 1981 is most faithful to the text of the statute. 

 Before Congress amended the statute in 1991, 

the statute consisted only of what is now § 1981(a). 

The only contract-related activity it covered was the 

making and enforcement of contracts. In Patterson v. 

McLean Credit Union, 491 U.S. 164 (1989), the 

Court held that the statute did not prohibit discrim-

ination during the performance of a contract. “Sec-

tion 1981 cannot be construed as a general proscrip-

tion of racial discrimination in all aspects of contract 

relations,” the Court explained, “for it expressly pro-
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hibits discrimination only in the making and en-

forcement of contracts.” Id. at 176. 

 In response to Patterson, Congress amended the 

statute by adding § 1981(b). CBOCS West, Inc. v. 

Humphries, 553 U.S. 442, 450 (2008). Now the stat-

ute does prohibit discrimination during the “perfor-

mance” of a contract, as well as discrimination in 

“the enjoyment of all benefits, privileges, terms, and 

conditions of the contractual relationship.” Now § 

1981 “applies to all phases and incidents of the con-

tractual relationship,” Rivers v. Roadway Express, 

Inc., 511 U.S. 298, 302 (1994), not just to the initial 

formation of a contract. Now the statute “offers relief 

… when racial discrimination impairs an existing 

contractual relationship,” Domino’s Pizza, Inc. v. 

McDonald, 546 U.S. 470, 476 (2006), even where 

that discrimination does not thwart the formation of 

a contract. 

 The five circuits on the majority side of the split 

are thus adding an element to the plaintiff’s case 

that Congress specifically intended to remove when 

it enacted § 1981(b). They are reading the statute as 

if Congress had never amended it. 

 In these five “thwarting” circuits, the language of 

§ 1981(b) has two different meanings, one in the em-

ployment context and another in the retail context. 

These circuits agree that racially discriminatory 

harassment in the workplace is now actionable un-

der § 1981(b), whether or not the harassment 

thwarts the formation or performance of an employ-

ment contract. See, e.g., Danco, Inc. v. Wal-Mart 
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Stores, Inc., 178 F.3d 8, 13 (1st Cir. 1999), cert. de-

nied, 528 U.S. 1105 (2000); Johnson v. Uncle Ben’s, 

Inc., 965 F.2d 1363, 1372 (5th Cir. 1992), cert. de-

nied, 511 U.S. 1068 (1994); Witt v. Roadway Express, 

136 F.3d 1424, 1432 (10th Cir. 1998), cert. denied, 

525 U.S. 881 (1998). But these circuits impose an ex-

tra-textual “thwarting” requirement in the retail 

context, a requirement that cannot be grounded in 

the language of § 1981, which draws no distinction 

between the employment and retail settings. As Pro-

fessor Singer has observed, “[i]t defies reason to be-

lieve that Congress intended to prohibit racially dis-

criminatory harassment on the job but found har-

assment of customers in retail stores to be perfectly 

fine.” Singer, supra, at 100. 

 Several of these circuits have frankly declared 

that they have a policy reason for reading the stat-

ute non-literally. They are worried that a literal 

reading would convert § 1981 into a blanket ban on 

discrimination in all contexts and would give rise to 

an unmanageable quantity of litigation. See, e.g., 

app. 10a (First Circuit states that without a re-

quirement that a contract be thwarted, “§ 1981 

would become a catch-all remedy to racial discrimi-

nation”); Gregory, 565 F.3d at 472 (Eighth Circuit 

states that without a requirement that a contract be 

thwarted, there would be “no limiting principle on 

actionable interference in the retail shopping con-

text, such that virtually any case in which there is a 

disputed issue regarding the merchant’s motivation 

would be submitted to a jury”); Lopez, 676 F.3d at 

1235 (Eleventh Circuit states that without a re-
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quirement that a contract be thwarted, § 1981 would 

become “a general civility code”). 

 Congress evidently thought otherwise when it 

enacted § 1981(b) to prohibit discrimination in all 

aspects of contracting. It is hardly the role of courts 

to second-guess this judgment. Moreover, the con-

cern these courts have expressed is simply unfound-

ed. Reading the statute literally would not turn § 

1981 into a civility code or a catch-all remedy for dis-

crimination. Read literally, the statute prohibits only 

discrimination in the making and performance of 

contracts, not discrimination across the board. Un-

der a proper interpretation of § 1981, Kmart’s clerks 

are still free to hurl racist invective at every African-

American person they see, so long as they spare cus-

tomers with whom Kmart is performing contracts. 

 

CONCLUSION 

 The petition for a writ of certiorari should be 

granted. 

 Respectfully submitted, 

CHRISTOPHER J. TROMBETTA STUART BANNER 
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LYNCH, Chief Judge. 

 

Chenell Hammond, a retail customer, appeals 

from the dismissal of her action under 42 U.S.C. § 

1981 against Kmart Corporation and Sears Holdings 

Corporation (collectively, “Kmart”), where she suc-

cessfully purchased goods using the store’s layaway 

process. The district court granted Kmart’s motion to 
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dismiss because Hammond’s pleadings were insuffi-

cient to state a claim under § 1981. It dismissed the 

federal claim, but dismissed without prejudice a 

pendent state law claim. We affirm on the narrow 

facts of this case and the paucity of the allegations. 

 

I. 

 

Hammond filed suit on January 14, 2013, bring-

ing a federal claim of racial discrimination under 42 

U.S.C. § 1981 and a pendent state law claim of neg-

ligent infliction of emotional distress. We take all of 

Hammond’s factual allegations as true, drawing rea-

sonable inferences in her favor, Lemelson v. U.S. 

Bank Nat’l Ass’n, 721 F.3d 18, 21 (1st Cir. 2013), as 

did the district court. 

 

Hammond is an African–American woman. In 

her complaint, she alleged that on November 21, 

2012, a white Kmart sales clerk said “insulting ra-

cial slurs and comments” to her while she was plac-

ing items on hold in a layaway transaction. 

 

  More specifically, on that day Hammond was at 

Kmart with her two children. In order to place sev-

eral items on layaway, she needed to give the sales 

clerk her identification card, which indicated that 

she lived in Roxbury, Massachusetts, a part of Bos-

ton which has a high percentage of African–

American residents.1 

                                                 
1
 In a layaway transaction a retailer agrees to hold mer-

chandise, which a customer secures by making a deposit. The 
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  Upon receiving this identification card, the white 

sales clerk asked if Hammond would be “jumping the 

counter” to get what she needed because she is from 

Roxbury. The clerk also labeled the identification 

card, which was not a driver’s license, a “liquor ID.” 

 

The clerk commented that she used to live in 

Dorchester, which is adjacent to Roxbury, but had to 

move because of “porch monkeys” in that area. She 

said that these “porch monkeys” had fired gunshots 

through her window, causing her to dive under her 

bed for protection. 

 

The clerk next spoke to Hammond about a public 

housing project in Weymouth, Massachusetts, as-

suming that Hammond was familiar with it, alt-

hough she was not. Specifically, the clerk said that 

she lived in Weymouth and that the only “action” in 

her neighborhood came from that project. 

 

Hammond was “humiliated and deeply offended” 

by these comments, which she believed reflected the 

sales clerk’s belief that she was “poor, inferior and 

violent ... because she is African American.” She al-

leged no other consequences. 

 

  The complaint did not allege that Kmart in any 

way failed to go through with the layaway, refused 

to perform any transactions with her, or otherwise 

refused to contract with her. Nor did it allege that 

                                                                                                    
customer can retain the merchandise once the price is paid in 

full. See Black’s Law Dictionary 968 (9th ed. 2009). 
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Hammond had complained to the store, and, if so, 

what had happened in response. 

 

Kmart moved to dismiss the § 1981 claim, stat-

ing that the complaint’s allegations regarding the 

sales clerk’s racially discriminatory remarks fail to 

state a claim under § 1981. It argued that Ham-

mond’s failure to allege that Kmart interfered with a 

contractual relationship or denied her any rights 

under the layaway contract warranted dismissal of 

her § 1981 claim. 

 

Hammond opposed this motion but did not seek 

to amend her complaint. Rather, her opposing mem-

orandum added that the Kmart clerk’s remarks “al-

most did cause the cessation of the [layaway] trans-

action” because Hammond was so offended by them 

that she “considered walking away from the [check-

out] counter.” 

 

The district court, following Garrett v. Tandy 

Corp., 295 F.3d 94 (1st Cir. 2002), dismissed Ham-

mond’s § 1981 claim. It reasoned that Hammond 

“fail[ed] to make any factual averments to support a 

claim that the store clerk’s comments, described as 

‘racially demeaning, insulting, rude, and discrimina-

tory,’” precluded her from making or enforcing her 

layaway contract with Kmart. It held that Ham-

mond’s additional assertion that she “almost” did not 

complete the layaway payment was also inadequate 

to state a claim. 
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Hammond appeals from the dismissal of her § 

1981 claim. 

  

II. 

 

We review de novo an order of dismissal for fail-

ure to state a claim. Lemelson, 721 F.3d at 21. Dis-

missal is appropriate “if the complaint does not set 

forth ‘factual allegations, either direct or inferential, 

respecting each material element necessary to sus-

tain recovery under some actionable legal theory.’ ” 

Id. (quoting United States ex rel. Hutcheson v. Black-

stone Med., Inc., 647 F.3d 377, 384 (1st Cir. 2011)). 

So, “[t]o survive a motion to dismiss, a complaint 

must contain sufficient factual matter, accepted as 

true, to state a claim to relief that is plausible on its 

face.” Id. (alteration in original) (quoting Ashcroft v. 

Iqbal, 556 U.S. 662, 129 S. Ct. 1937, 1949, 173 L. Ed. 

2d 868 (2009)) (internal quotation marks omitted). 

  

III. 

 

The text of 42 U.S.C. § 1981 provides: “All per-

sons within the jurisdiction of the United States 

shall have the same right in every State and Territo-

ry to make and enforce contracts ... as is enjoyed by 

white citizens....” Interpretation of this language has 

been the subject of a number of Supreme Court cas-

es. See Domino’s Pizza, Inc. v. McDonald, 546 U.S. 

470, 126 S. Ct. 1246, 163 L.Ed.2d 1069 (2006); Rivers 

v. Roadway Express, Inc., 511 U.S. 298, 114 S. Ct. 

1510, 128 L. Ed. 2d 274 (1994); Runyon v. McCrary, 

427 U.S. 160, 96 S. Ct. 2586, 49 L. Ed. 2d 415 (1976). 
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This court also has a series of § 1981 cases. See Gar-

rett, 295 F.3d 94; Danco, Inc. v. Wal–Mart Stores, 

Inc., 178 F.3d 8 (1st Cir. 1999); Benjamin v. 

Aroostook Med. Ctr., Inc., 57 F.3d 101 (1st Cir. 1995). 

 

To state a claim under § 1981, a plaintiff must 

show that (1) she is a member of a racial minority; 

(2) the defendant discriminated against her on the 

basis of her race; and (3) the discrimination impli-

cated one or more of the activities listed in the stat-

ute, including the right to make and enforce con-

tracts. Garrett, 295 F.3d at 98. 

 

It is undisputed that Hammond, an African-

American, is a member of a racial minority. In addi-

tion, Kmart for present purposes does not contest 

that a jury could find that the sales clerk’s remarks, 

as alleged in the complaint, were racially discrimina-

tory. The question is whether Hammond’s complaint 

sufficiently met the third requirement. Under Gar-

rett, “to satisfy the foundational pleading require-

ment for a [§ 1981] suit ..., a retail customer must 

allege that he was actually denied the ability either 

to make, perform, enforce, modify, or terminate a 

contract, or to enjoy the fruits of a contractual rela-

tionship, by reason of a race-based animus.” Id. at 

100–01 (emphasis added). 

 

The scope of § 1981’s coverage has changed over 

time. In 1991 Congress amended § 1981 to overrule 

Patterson v. McLean Credit Union, 491 U.S. 164, 109 

S. Ct. 2363, 105 L. Ed. 2d 132 (1989), which had nar-

rowly interpreted the statute’s phrase “make and en-
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force contracts.” H.R.Rep. No. 102–40, pt. 2, at 694–

95 (1991). Patterson had held that the statutory 

phrase did not encompass on-the-job racial harass-

ment experienced by an African–American employee 

who claimed she was ultimately fired because of her 

race. 491 U.S. at 171, 109 S. Ct. 2363. The Court de-

termined that “conduct by the employer after the 

contract relation has been established, including 

breach of the terms of the contract” comprises the 

“performance” of a contract, not its making or en-

forcement. Id. at 177, 109 S. Ct. 2363. 

 

The 1991 amendment sought to undo this hold-

ing by more broadly defining the phrase “make and 

enforce contracts” to include “the making, perfor-

mance, modification, and termination of contracts,” 

as well as “the enjoyment of all benefits, privileges, 

terms, and conditions of the contractual relation-

ship.” 42 U.S.C. § 1981(b). Even with this broader 

definition, however, Congress’s focus on “bar[ring] 

all racial discrimination in contracts” did not change. 

H.R.Rep. No. 102–40, pt. 2, at 731 (emphasis added); 

see also Rivers, 511 U.S. at 306 n. 6, 114 S. Ct. 1510; 

Garrett, 295 F.3d at 100. 

 

As the Supreme Court more recently said in 

Domino’s Pizza: “[N]othing in the text of § 1981 sug-

gests that it was meant to provide an omnibus reme-

dy for all racial injustice. If so, it would not have 

been limited to situations involving contracts.” 546 

U.S. at 479, 126 S. Ct. 1246. As a result, courts in-

terpreting the 1991 amendment, including this court 

in Garrett, have continued to require a “sufficient 
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nexus between the asserted discrimination and some 

contractual right or relationship.” Garrett, 295 F.3d 

at 98. 

 

Our case law and Supreme Court precedent con-

trol the outcome here. In Garrett, we affirmed a dis-

trict court’s dismissal of a § 1981 claim by a retail 

customer of the defendant store for failure to state a 

claim. 295 F.3d at 106. There, as in this case, the 

plaintiff alleged that racial discrimination interfered 

with his § 1981 right to make and enforce contracts 

in a retail store, although he had completed his pur-

chase. 

 

Garrett, an African–American man, claimed he 

endured two forms of racial discrimination related to 

his shopping at Radio Shack. The first is that three 

white employees monitored his movements through-

out the store, and “at least one of them accompanied 

him throughout his visit.” Id. at 96. 

 

Although Radio Shack did not carry a police 

scanner that Garrett was looking for, he ended up 

buying a book, a phone, and some batteries. Id. This 

court held that Garrett’s allegations of race-

motivated surveillance did not state a § 1981 claim 

because the monitoring by the three employees did 

not impair his ability to make purchases. Id. at 101. 

 

There was a second form of alleged discrimina-

tion. Garrett also alleged that shortly after he had 

completed his purchase and had left Radio Shack, a 

store employee noticed a laptop was missing and 
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called the police to say that he suspected Garrett of 

the theft, giving them Garrett’s home address which 

he had secured from Garrett at the checkout counter. 

Id. at 96. Although three or four white customers 

had been in Radio Shack at about the same time as 

Garrett, only Garrett was named as a suspect to the 

police. As a result, an officer went to Garrett’s home. 

Garrett gave the officer permission to search his 

home and car; no laptop was found. Id. at 96–97. 

 

Despite the extent of this post-purchase intru-

sion, the Garrett court held that the allegations did 

not state a § 1981 claim because Garrett had “fully 

consummated the contract while he was in the store 

(i.e., he completed the purchase of a book, a tele-

phone, and some batteries) and thereafter retained 

the items that he acquired.” Id. at 101. 

 

The Garrett holding reflects an important limit 

on § 1981 claims: the alleged discrimination must 

interfere in some way with the “make and enforce” 

contractual interests described in the statute. See id. 

at 102. The Supreme Court, since Garrett, has rein-

forced this limit, saying that “[s]ection 1981 offers 

relief when racial discrimination blocks the creation 

of a contractual relationship, as well as when racial 

discrimination impairs an existing contractual rela-

tionship.” Domino’s Pizza, 546 U.S. at 476, 126 S. Ct. 

1246. 

 

Thus, to state a claim a plaintiff must “initially 

identify an impaired ‘contractual relationship,’ § 

1981(b), under which the plaintiff has rights.” Id. 
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(emphasis added). Absent this requirement, § 1981 

would become a catch-all remedy to racial discrimi-

nation, “produc[ing] satellite ... litigation of immense 

scope.” Id. at 479, 126 S. Ct. 1246. As the Eighth 

Circuit has stated, “[s]ection 1981 ‘does not provide a 

general cause of action for race discrimination.’ ” 

Green v. Dillard’s, Inc., 483 F.3d 533, 538 (8th Cir. 

2007) (quoting Youngblood v. Hy–Vee Food Stores, 

Inc., 266 F.3d 851, 855 (8th Cir. 2001)). 

 

Here, Hammond’s pleadings describe comments, 

alleged to have been fueled by racial animus, that 

“humiliated and deeply offended” her. They do not 

allege that Hammond was unable to complete her 

layaway transaction; nor do they say that the Kmart 

sales clerk refused to help Hammond, forced Ham-

mond to use something other than the normal laya-

way procedure, or otherwise contracted with Ham-

mond on different terms than other customers, such 

as charging her a higher price. There is no claim 

that Hammond did not receive the purchases she 

had placed on layaway. 

 

Hammond’s scant allegations provide no basis 

for inferring those comments interfered with her 

ability to buy items through layaway.2 See Withers v. 

Dick’s Sporting Goods, Inc., 636 F.3d 958, 965 (8th 

Cir. 2011) (“[M]ere offending conduct[ ] does not 

demonstrate interference with a protected activity[,] 

and any allegations of such [conduct] are insufficient 

to state a claim under § 1981.”). Just as the Garrett 

                                                 
2 Nothing in the record suggests that there are other mate-

rial facts that Hammond failed to allege. 
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court dismissed a § 1981 claim because the plaintiff 

did not allege that the “challenged surveillance ... 

ha[d] some negative effect on [his] ability to contract 

with the store,” 295 F.3d at 101, Hammond’s com-

plaint also lacks in this way.3 

 

If anything, Garrett was a closer case than this. 

Unlike Garrett’s one-time successful purchase of 

goods at Radio Shack, in layaway transactions cus-

tomers typically make payments in installments 

while an item is on hold. Despite the greater oppor-

tunity for contractual interference given the struc-

ture of Hammond’s purchase, Hammond does not 

allege that this or any other Kmart employee imped-

ed her from making installment payments or from 

taking home the items placed on layaway. She was 

not hindered from making and completing a layaway 

purchase. 

 

Importantly, Kmart’s motion to dismiss put 

Hammond on notice that her pleadings were insuffi-

cient, but Hammond did not seek to amend the com-

plaint. Her opposing brief added only the additional 

allegation that she did, in fact, complete the layaway 

purchase. However, a plaintiff “must allege the ac-

tual loss of a contract interest,” not a “theoretical 

                                                 
3 While Hammond does not state a federal claim, this is 

not to say that she has no claim under state law. Hammond’s 

claim of negligent infliction of emotional distress, which the 

district court dismissed without prejudice, can be pursued in 

state court. See also Mass. Gen. Laws ch. 272 § 98 (prohibiting 

the “distinction, discrimination, or restriction on account of 

race ... relative to the admission of any person to, or his treat-

ment in any place of public accommodation”). 
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loss.” Garrett, 295 F.3d at 102; see also Morris v. 

Dillard Dept. Stores, Inc., 277 F.3d 743, 751 (5th Cir. 

2001) (“[A] plaintiff must establish the loss of an ac-

tual, not speculative ... contract interest.”). 

 

Finding no room under Garrett, Hammond 

points to Sawyer v. Southwest Airlines Co., 243 F. 

Supp. 2d 1257 (D. Kan.2003), a district court deci-

sion from another jurisdiction addressing a different 

problem. There the court held that a jury could find 

that a flight attendant’s racist joke over an aircraft 

intercom deprived a minority customer of the “the 

enjoyment of all benefits, privileges, terms, and con-

ditions” of his contract with the airline. 243 F. Supp. 

2d at 1273 (quoting 42 U.S.C. § 1981(b)) (internal 

quotation marks omitted). The court reasoned that 

an airline passenger reasonably expects that cordial 

service during a flight is a benefit or term of the con-

tract for transportation. See id. at 1272–73 (compar-

ing contract with airline to a contract with a restau-

rant, where the experience purchased reasonably in-

cludes service in addition to the food that is con-

sumed). 

 

Hammond suggests that the layaway transaction 

here is more similar to the “continuing contractual 

relationship” of a flight than to a discrete retail 

transaction. However, the object of the typical retail 

transaction, purchasing goods, is not transformed 

merely because a customer is allowed to pay for 

those goods over time in installments. Moreover, at 

oral argument Hammond’s counsel was unable to ar-

ticulate any benefit, privilege or term of her contrac-



 

 

 

 

 

 

13a 

 

 

tual relationship with Kmart that she was denied 

akin to the in-flight service at issue in Sawyer.4 

 

Hammond cannot point to any case where verbal 

comments alone made out a § 1981 claim against a 

retail store.5 In short, Hammond’s sparse allegations 

are that the only harm she suffered was from the 

sales clerk’s utterances, without more. She needs 

more, but there is no more here. There are no allega-

tions that could plausibly support a finding that this 

completed layaway transaction involving solely a 

sale of goods was a violation of § 1981. These line-

drawing tasks, which have fallen to the Courts of 

Appeals, are needed to effectuate Congressional in-

tent. 

 

In our view, Garrett is more generous in its crite-

ria for an adequate § 1981 claim than the rule 

                                                 
4 At oral argument Hammond’s counsel suggested a com-

parative theory, stating that Hammond was unable to make a 

contract “in the same manner” as whites because she was sub-

jected to racial slurs. This legal theory presumes that white 

people are not also exposed to insensitive remarks by this 

Kmart sales clerk, but Hammond has made no allegations to 

support this assumption. More importantly, this theory does 

not distinguish Garrett. 
5 Hammond mischaracterizes the holding in Leach v. Hey-

man, 233 F. Supp. 2d 906 (N.D. Ohio 2002), claiming that the 

Leach court held that a convenience-store clerk’s utterance of a 

racial slur violated § 1981. However, that court found only that 

the “racial epithet” was evidence of racial bias sufficient to sur-

vive summary judgment. 233 F. Supp. 2d at 910–11. Moreover, 

the conduct alleged in that case went far beyond oral remarks; 

the sales clerk was charged with assault for pushing and slap-

ping the black customer. Id. at 908–09. 
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adopted in some other circuits.6 See Lopez v. Target 

Corp., 676 F.3d 1230, 1234–35 (11th Cir. 2012) (rul-

ing that a retail store must “thwart” a plaintiff’s 

right to contract under § 1981 and dismissing a 

claim under that section where a white cashier twice 

refused to serve a Hispanic customer because a dif-

ferent cashier agreed to serve him); Arguello v. 

Conoco, Inc., 330 F.3d 355, 358 (5th Cir. 2003) (stat-

ing that the circuit will recognize a § 1981 claim 

“where a customer has engaged in an actual attempt 

to contract that was thwarted by the merchant” 

(quoting Morris, 277 F.3d at 752 (emphasis added)); 

Bagley v. Ameritech Corp., 220 F.3d 518, 519–520, 

521 (7th Cir. 2000) (dismissing a § 1981 claim be-

cause the retail store did not refuse to contract with 

a black customer where a white sales manager re-

fused to serve him and gave him the finger but a dif-

ferent sales associate offered him help).7 

                                                 
6 The Sixth Circuit arguably has a more expansive inter-

pretation of § 1981 in “commercial establishment” cases than 

Garrett. See Christian v. Wal–Mart Stores, Inc., 252 F.3d 862, 

872 (6th Cir. 2001). To establish a § 1981 claim in that circuit, 

a plaintiff can show that he was “denied the right to enter into 

or enjoy the benefits ... of [a] contractual relationship ... [by] 

receiv[ing] services in a markedly hostile manner and in a 

manner which a reasonable person would find objectively dis-

criminatory.” Id. 

Garrett commented on Christian’s “broader construction” 

of § 1981 but did not adopt it. See Garrett, 295 F. 3d at 102 n. 5. 

As we have noted, “[a]part from the 6th Circuit, it does not ap-

pear that any other circuit court has embraced the Christian 

court’s expanded formulation.” Odunukwe v. Bank of Am., 335 

Fed. Appx. 58, 61 (1st Cir. 2009) (per curiam). 
7 Successful § 1981 plaintiffs in other circuits have alleged 

far more than Hammond. See Green, 483 F.3d at 536, 539 
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We are bound to apply Garrett, and Hammond’s 

pleadings fail to state a claim. 

 

The judgment is affirmed. 

 

 

 

  

                                                                                                    
(holding that § 1981 claim survives summary judgment where 

white sales clerk refused to serve two black customers, “dis-

couraged her coworkers from assisting them,” “treated them at 

all times with pronounced hostility,” including calling them “f-

cking n-ggers,” and ignored the customers’ plea that she leave 

them alone). 
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UNITED STATES DISTRICT COURT 

DISTRICT OF MASSACHUSETTS 

 

Hammond v. K-Mart, Inc. et al. 

1:13-cv-10076-RGS 

March 15, 2013 

 

Judge Richard G. Stearns: ELECTRONIC ORDER 

entered granting [6] Motion to Dismiss as to plain-

tiff’s claim under 42 U.S.C. s 1981. Taking the alle-

gations of the Complaint in the light most favorable 

to Ms. Hammond, she fails to make any factual 

averments to support a claim that the store clerk’s 

comments, described as “racially demeaning, insult-

ing, rude and discriminatory” did not preclude her 

from “making and enforcing” her contract with K-

mart. Hammond states that she put the gifts on lay-

away—“almost caus[ing] the cessation of the trans-

action” is inadequate to state a claim under the sec-

tion 1981. See Garrett v. Tandy Corporation, 295 

F.3d 94, 99 (1st Cir. 2002) (“‘The mere expectation of 

being treated without discrimination while shopping’ 

will not support a claim under section 1981.”), quot-

ing Hampton v. Dillard Dep’t Stores, Inc., 247 F.3d 

1091, 1118 (10th Cir. 2001). The pendent state claim 

for negligent infliction of emotional distress is also 

dismissed without prejudice to refiling in the state 

court. See Camello v. Am. Fed’n, 137 F.3d 666, 672 

(1st Cir. 1998) ([T]he balance of competing factors 

ordinarily will weigh strongly in favor of declining 

jurisdiction over state law claims where the founda-

tional federal claims have been dismissed at an early 
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stage in the litigation.). The clerk may now close this 

case. 
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United States Court of Appeals 

For the First Circuit 

 

Hammond v. Kmart Corporation, et al. 

No. 13-1469 

Nov. 22, 2013 

 

ORDER entered by Sandra L. Lynch, Chief Appel-

late Judge; Rogerlee Thompson, Appellate Judge; 

William J. Kayatta, Jr., Appellate Judge; Jeffrey R. 

Howard, Appellate Judge and Juan R. Tortuella, 

Appellate Judge: Pursuant to First Circuit Internal 

Operating Procedure X(C), the petition for rehearing 

en banc has also been treated as a petition for re-

hearing before the original panel. The petition for 

rehearing has been denied by the panel of judges 

who decided the case, and the petition for rehearing 

en banc having been submitted to the active judges 

of this court and a majority of the judges not having 

voted that the case be heard en banc, it is ordered 

that the petition for rehearing and petition for re-

hearing en banc be denied. 


