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INTEREST OF THE AMICI CURIAE1 

 The amici are as follows:  

 The United States Conference of Mayors (USCM) 
is the official non-partisan organization of nearly 
1,300 cities in the nation with populations of 30,000 
or more, each of which is represented in the confer-
ence by its chief elected representative, the mayor. In 
addition to being responsible for economic develop-
ment and job creation in cities, local governments are 
also responsible for spending over $115 billion annu-
ally in operating, and providing capital expenditures 
for, safe drinking water and wastewater treatment 
facilities for their communities.  

 The National Association of Counties (NACO) is 
the only national organization that represents all 
county governments in the nation. NACO provides 
essential services to the nation’s 3,069 counties 
through advocacy, education and research, and repre-
sents the counties before the federal, state and local 
governments and in the courts.  

 The National League of Cities (NLC) is the 
national organization that represents all municipali-
ties in the nation. NLC serves as a resource to and 

 
 1 Counsel of record for each party received timely notice of 
intent to file this amici brief, and consented to its filing (Rule 
37.2(a)). This brief was not authored wholly or in part by any 
counsel for any party, and no party or parties’ counsel made a 
monetary contribution to fund its preparation or submission 
(Rule 37.6).  
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advocates for more than 19,000 cities, towns and 
villages that it represents.  

 The National Association of Flood and Storm-
water Management Agencies (NAFSMA) is a national 
nonprofit association of municipalities and other 
public agencies that are responsible for protecting 
lives, property, economic activities and the environ-
ment from the adverse impacts of floods and storm-
water.  

 The National Water Resources Association 
(NWRA) is a voluntary nonprofit organization of state 
water associations that have an interest in water 
issues affecting the western states. NWRA’s members 
include cities and towns, water conservation and 
conversancy districts, irrigation and reservoir compa-
nies, ditch companies, and farmers and ranchers in 
most western states.  

 The Association of California Water Agencies 
(ACWA) is a coalition of public water agencies in 
California that represents about 90% of such public 
water agencies, and whose member agencies provide 
water supplies for agricultural, domestic, industrial 
and other uses in California.  

 The Metropolitan Water District of Southern 
California (MWD), the nation’s largest urban water 
district, is comprised of 26 member agencies, includ-
ing both cities and public water districts, located in 
six counties in southern California. MWD provides 
water supplies for people, businesses and industries 
in these six counties, which have a population of 
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approximately 18 million people, about one-half of 
California’s population.  

 The Nebraska Water Resources Association 
(NebWRA), founded in 1944, is a nonprofit alliance of 
state organizations and individuals dedicated to the 
management, conservation and use of water and land 
resources in the State of Nebraska and on a national 
level.  

 Collectively, the amici are a combination of 
national government organizations (USCM, NACO 
and NLC), flood and stormwater management agen-
cies (NAFSMA), and western water associations and 
agencies (NWRA, ACWA, MWD and NebWRA) that 
have a common interest in ensuring the certainty and 
finality of permits issued by the Army Corps of Engi-
neers (Corps) under section 404 of the Clean Water 
Act (Act). The amici or their members or constituents 
build, operate and maintain projects and facilities in 
order to serve many different public needs and uses 
throughout the nation – promotion of economic devel-
opment and job creation, protection of the public 
health and safety, management of flood and storm-
waters, and provision of water supplies for urban, 
agricultural and other uses. These projects and 
facilities often result in discharges of dredged or fill 
materials into the nation’s waters and thus are 
subject to section 404 permit requirements. The amici 
depend on the certainty and finality of section 404 
permits, because the permits may otherwise be 
subject to revocation even though the permittees have 
made enormous investments and incurred significant 
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costs in building the necessary infrastructures to 
comply with their permits.  

 The Court of Appeals’ decision threatens the 
certainty and finality of section 404 permits, both by 
authorizing the Environmental Protection Agency 
(EPA) to revoke a Corps-issued permit and by author-
izing the EPA to revoke the permit regardless of 
whether the permittee has relied on its terms and 
conditions by building the necessary infrastructure 
and making long-term, permit-based commitments. 
By establishing a bifurcation of permit-revocation 
authority between the Corps and the EPA, the Court 
of Appeals’ decision negates the balance that Con-
gress struck in authorizing discharges of dredged and 
fill materials as long as they comply with permit 
conditions, and impairs the amici’s interest in ensur-
ing the certainty and finality of permits. Therefore, 
the amici have a significant interest in the issues 
presented in the petition.  

---------------------------------  --------------------------------- 
 

SUMMARY OF ARGUMENT  

 Under section 404(a) of the Act, the Corps has 
exclusive permit authority over discharges of dredged 
and fill materials into the nation’s waters at “speci-
fied disposal sites.” 33 U.S.C. § 1344(a). Although 
section 404(c) authorizes the EPA to prohibit and 
withdraw specifications of disposal sites, id. at 
§ 1344(c), the provision does not authorize the EPA to 
withdraw a specification after the Corps has issued a 
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permit. If section 404(c) were construed otherwise, 
the EPA would have authority to intrude into the 
Corps’ exclusive permit authority by effectively 
revoking a Corps permit after its issuance, thus 
creating a bifurcation of permit-revocation authority 
between the Corps and the EPA. If Congress had 
intended to create such an unwieldy bifurcation of 
authority, Congress would have spoken clearly on the 
subject, and no such clarity appears in section 404(c). 
On the contrary, one of the Act’s main goals, accord-
ing to its legislative history, is to ensure the “finality” 
of permits. The Court of Appeals’ decision undermines 
the congressional goal of finality of permits, because, 
under the decision, a section 404 permit would al-
ways be subject to unilateral revocation by the EPA 
and thus would never be “final.”  

 In deciding whether to revoke permits, the Corps 
is required under its regulations to consider various 
“public interest” factors, including “the extent of the 
permittee’s compliance with the terms and conditions 
of the permit” and the extent to which revocation or 
modification “would adversely affect plans, invest-
ments and actions” taken in “reliance” on the permit. 
33 C.F.R. § 325.7. In short, the Corps, in deciding 
whether to revoke a permit, is required to consider 
the permittee’s reliance on the permit. The Court of 
Appeals’ decision, however, authorizes the EPA to 
revoke a permit without taking the permittee’s reli-
ance into account. Thus, the decision authorizes two 
different agencies – the Corps and the EPA – to 
revoke the same permit by applying different and 
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potentially conflicting standards. It cannot be imag-
ined that Congress intended to create such an anoma-
lous process of permit revocation, because this 
contravenes Congress’ goal of ensuring the finality of 
section 404 permits.  

 The Court of Appeals’ interpretation of the EPA’s 
authority under section 404(c) is inconsistent with 
the language and structure of section 404, which 
vests the Corps with exclusive permit authority over 
discharges of dredged or fill materials. Although the 
lower court rationalized that the EPA effectively 
“amends” a Corps permit when it withdraws a dis-
posal site specification, nothing in section 404 speci-
fies that the EPA has authority to “amend” a permit; 
rather, section 404 vests the Corps with exclusive 
authority to issue, revoke, modify – and “amend” – 
permits. The Court of Appeals’ analysis is also incon-
sistent with the Act’s legislative history, which indi-
cates that the EPA’s authority to withdraw a disposal 
site specification applies only “prior to the issuance of 
any permit.”  

 The amici are a combination of national govern-
ment organizations, flood and stormwater manage-
ment agencies, and western water associations and 
agencies that have a significant interest in ensuring 
the certainty and finality of section 404 permits. The 
amici, or their members or constituents, build, oper-
ate and maintain projects and facilities that serve 
many public needs and uses throughout the nation: 
promotion of economic development and job creation, 
protection of public health and safety, management of 
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flood and stormwaters, and the provision of water 
supplies for urban, agricultural and other uses. Many 
of these projects and facilities are subject to section 
404 permit requirements, and their efficacy depends 
on the certainty and finality of the permits. If, as the 
Court of Appeals held, the EPA can revoke a section 
404 permit after its issuance, and can do so without 
consideration of the permittee’s reliance on the per-
mit, the amici’s ability to fulfill their various national 
and regional missions would be greatly impaired.  

 Therefore, this Court should grant the petition 
and overturn the Court of Appeals’ decision.  

---------------------------------  --------------------------------- 
 

ARGUMENT  

I. THE COURT OF APPEALS’ DECISION 
FUNDAMENTALLY MISCONSTRUES THE 
CLEAN WATER ACT BY ESTABLISHING A 
BIFURCATION OF AUTHORITY FOR 
REVOCATION OF SECTION 404 PER-
MITS.  

A. Under Section 404, The Corps Has Ex-
clusive Permit Authority Over Dis-
charges of Dredged or Fill Materials, 
Including Exclusive Authority To Re-
voke Permits.  

 Section 404(a) of the Act authorizes the Corps to 
issue permits for discharges of dredged or fill materi-
als at “specified disposal sites” into waters subject to 
the Act’s jurisdiction. 33 U.S.C. § 1344(a); Rapanos v. 
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United States, 547 U.S. 715, 723 (2006). Since section 
404(a) authorizes the Corps and no other agency – 
including the EPA – to issue permits, the Corps has 
exclusive permit authority over such discharges.  

 Section 404(c), however, carves out an important 
role for the EPA, by authorizing the EPA to “prohibit” 
and “withdraw[ ]” the specification of an area as a 
disposal site “whenever” the EPA determines that 
disposals at the site will have an “unacceptable 
adverse effect” on municipal water supplies, shellfish 
beds, fishing areas, wildlife, and other recreational 
areas. 33 U.S.C. § 1344(c). Thus, while the Corps has 
exclusive permit authority over discharges at a 
disposal site, the EPA may prohibit and withdraw the 
specification of disposal sites.  

 Although the EPA clearly has authority under 
section 404(c) to prohibit and withdraw the specifica-
tion of a disposal site before the Corps issues a section 
404(a) permit – thus precluding the Corps from 
issuing a permit if the EPA has prohibited or with-
drawn the specification – the Court of Appeals below 
held that the EPA is also authorized to withdraw a 
specification after the Corps has issued the permit, 
and thus that the EPA can effectively revoke, or 
“veto,” a permit after its issuance. Pet. App. 8-12. The 
court also held that the EPA can revoke a permit no 
matter how much time has elapsed since its issuance; 
section 404(c), the court stated, imposes “no temporal 
limit” on the EPA’s authority to withdraw a disposal 
site specification. Pet. App. 10. Further, the court did 
not suggest that the EPA’s revocation authority is 
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limited by any circumstances relevant to the permit-
tee’s reliance on the permit. Under the court’s deci-
sion, the EPA can revoke a permit regardless of how 
much time has elapsed since the permit was issued, 
and regardless of how much the permittee may have 
relied on the permit by building the necessary infra-
structure to operate the project and comply with the 
permit terms and conditions.  

 The Court of Appeals’ decision fundamentally 
misconstrues the EPA’s authority under section 
404(c). Section 404(a) on its face plainly authorizes 
the Corps – and not the EPA – to exercise permit 
authority over section 404 permits, and thus the 
Corps has exclusive authority to revoke permits. 
Although section 404(c) authorizes the EPA to prohib-
it and withdraw the specification of disposal sites, the 
EPA’s authority to prohibit and withdraw such speci-
fications is subsidiary to the Corps’ paramount and 
exclusive authority to issue and revoke permits. 
Certainly the EPA can preclude the issuance of a 
permit by prohibiting or withdrawing the specifica-
tion of the disposal site, and, after the permit is 
issued, can recommend to the Corps that the permit 
should be revoked because of concerns about the 
disposal site. The ultimate responsibility for deciding 
whether to revoke a permit, however, belongs to the 
Corps.  

 By holding that the EPA can revoke a Corps-
issued permit, the Court of Appeals’ decision creates a 
bifurcation of permit-revocation authority that would 
lead to inefficient and inconsistent administration of 
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the Act’s regulation of discharges of dredged and fill 
materials. Under this bifurcation of authority, two 
different agencies – the Corps and the EPA – would 
have authority to revoke the same permit, which 
would result in duplicative, potentially conflicting 
decisions concerning permit revocation. In Coeur 
Alaska, Inc. v. Southeast Alaska Conservation Coun-
cil, 557 U.S. 261 (2009), this Court rejected the ar-
gument that the Act provides for a bifurcation of 
permit authority between the Corps and the EPA over 
discharges of dredged or fill materials. The Court 
held that if the discharge falls within the Corps’ 
permit authority under section 404(a), the EPA does 
not have permit authority over the discharge under 
section 402(a), 33 U.S.C. § 1342(a), the overarching 
provision that grants the EPA general permit author-
ity over discharges of pollutants into the nation’s 
waters. Coeur Alaska, 557 U.S. at 273-274. As the 
Court said, a bifurcation of authority between the 
Corps and the EPA “would create numerous difficul-
ties for the regulated industry,” id. at 276, and Con-
gress meant to avoid a “confusing division of permit 
authority” by developing “a defined, and workable, 
line for determining whether the Corps or the EPA 
has permit authority.” Id. at 277. Similarly, Congress 
did not intend to create a bifurcation of authority to 
revoke section 404 permits, and instead entrusted the 
Corps with this exclusive authority.  

 The Court of Appeals rationalized its conclusion 
that the EPA can “veto” a Corps-issued permit on the 
theory that when the EPA withdraws its specification 
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of a disposal site, the permit is effectively “amended,” 
and thus discharges into the disposal site “are no 
longer in ‘compliance with’ the permit” as required by 
section 404(a). Pet. App. 14. The Court of Appeals’ 
rationalization is a pure legal fiction unsupported by 
the statutory language. Nothing in section 404, 
including section 404(c), authorizes the EPA to 
“amend” a permit. If Congress had intended to au-
thorize the EPA to “amend” a section 404 permit, 
Congress would have spoken clearly on the subject, 
and Congress did not do so. See Connecticut Nat. 
Bank v. Germain, 503 U.S. 249, 253-254 (1992) (a 
legislature “says in a statute what it means and 
means in a statute what it says”). Therefore, a permit 
cannot be deemed to have been “amended” by the 
EPA’s withdrawal of a disposal site specification, 
except, as in this instance, by judicial fiat untethered 
to the statutory language. Under section 404(a), the 
Corps has sole authority to issue permits, and under 
section 404(s) has sole authority to enforce them. 33 
U.S.C. §§ 1344(a), -(s). Thus, the authority to “amend” 
a permit belongs solely to the Corps, not the EPA.  

 
B. The Court of Appeals’ Decision Is In-

consistent With the Act’s Legislative 
History.  

 The Act’s legislative history further undermines 
the Court of Appeals’ conclusion that the EPA can 
revoke a Corps permit after its issuance. The Confer-
ence Report for the finally-enacted bill described the 
EPA’s authority under section 404(c), and stated that 
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“prior to the issuance of any permit to dispose of spoil, 
the Administrator [of the EPA] must determine that 
the material to be disposed of will not adversely affect 
municipal water supplies, shellfish beds and fishery 
areas (including spawning and breeding areas), 
wildlife or recreational area in the specified site.” 118 
Cong. Rec. 33,699 (1972), reprinted in “A Legislative 
History of the Water Pollution Control Act Amend-
ments of 1972” 177, v. I, 93d Cong., 1st Sess. (Jan. 
1973) (hereinafter “Leg. History”) (emphasis added).2 
Thus, the Conference Report plainly indicated that 
the EPA is authorized to withdraw a specification 
only “prior to” issuance of the permit, not subsequent 
to its issuance.  

 During the congressional debates, Senator Ed-
mund Muskie, the bill’s primary author and spokes-
man, stated that the bill had “three essential 
elements,” namely “uniformity, finality, and enforcea-
bility.” 118 Cong. Rec. 33,693 (1972), reprinted in Leg. 
History 162. The Court of Appeals’ decision under-
mines the goal of “finality” by allowing the EPA to 
revoke a permit after its issuance. The Court of 
Appeals disregarded Senator Muskie’s statements on 
grounds that “[t]he views of a single legislator, even 
a bill’s sponsor, are not controlling.” Pet. App. 16 

 
 2 Although the Court of Appeals attributed the above-
quoted passage to Senator Edmund Muskie, Pet. App. 15-16, the 
quoted passage actually appeared in the Conference Report that 
Senator Muskie submitted to the Senate. 118 Cong. Rec. 32,768-
32,796 (1972), reprinted in Leg. History 166, 177.  



13 

(citation and internal quotation marks omitted). 
Obviously the views of a single legislator, even a bill’s 
sponsor, are not controlling, but they are highly 
probative where, as here, they are rendered by the 
bill’s primary author and spokesman. This Court has 
often cited Senator Muskie’s statements as an expli-
cation of Congress’ intent in enacting the Clean Water 
Act. E.g., S.D. Warren v. Maine Bd. of Env. Prot., 547 
U.S. 370, 386 (2006); Gwaltney v. Chesapeake Bay 
Found., 484 U.S. 49, 61, 62 (1987); Tull v. United 
States, 481 U.S. 412, 422 & n. 9 (1987).  

 
C. Although the Corps’ Regulations Re-

quire Consideration Of “Public Inter-
est” Factors In Deciding Whether to 
Revoke A Permit, the Court of Appeals’ 
Decision Allows the EPA to Revoke A 
Permit Without Considering Such Fac-
tors.  

 Under its regulations, the Corps is authorized to 
revoke or modify permits in the “public interest,” 
subject to specific factors that the Corps must consid-
er in determining the “public interest.” 33 C.F.R. 
§ 325.7. These “public interest” factors include, 
among others, “the extent of the permittee’s compli-
ance with the terms and conditions of the permit” and 
the extent to which revocation or modification “would 
adversely affect plans, investments and actions the 
permittee has reasonably made or taken in reliance 
on the permit.” Id. Thus, the Corps, in deciding 
whether to revoke a permit, must consider both the 
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environmental effects of the permitted discharges and 
other “public interest” factors, particularly the extent 
to which the permittee has relied on the permit by his 
“compliance” with its terms and conditions and his 
“plans, investments and actions” taken in “reliance” 
on the permit.  

 Under the Court of Appeals’ decision, however, 
the EPA can revoke a permit without taking any of 
these “public interest” factors into account, and thus 
can revoke a permit regardless of the extent to which 
the permittee may have relied on the permit by 
undertaking plans, investments and actions to com-
ply with the permit. In short, while the Corps must 
consider the permittee’s reliance in deciding whether 
to revoke a permit, the lower court held that the EPA 
is under no similar constraint in deciding whether to 
revoke the permit. The court’s decision creates the 
anomaly that the Corps and the EPA have dual 
authority to revoke the same permit by applying 
different and conflicting standards. Such an anomaly 
would produce an inefficient and incongruous admin-
istration of the Act’s permit requirements, and is 
unfair and injurious to permittees who rely on their 
permits in building the necessary infrastructure to 
make the discharges and comply with the permit 
conditions.  

 The Corps, in considering the permittee’s “plans, 
investments and actions” in deciding whether to 
revoke a permit, 33 C.F.R. § 325.7, considers many of 
the balancing factors that this Court considers in 
determining whether a government regulation results 
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in an unconstitutional taking of property, such as the 
regulation’s “economic impact” on the property owner 
and on his “distinct, investment-backed expecta-
tions.” Penn Central Transp. Co. v. New York City, 438 
U.S. 104, 124 (1978). The Court of Appeals’ decision 
allows the EPA to unilaterally revoke a permit with-
out taking any of these balancing factors into ac-
count. Since a presidential executive order requires 
executive branch agencies to consider the impacts of 
their actions on property owners, and specifically 
whether such actions may cause an unconstitutional 
taking of property, see Executive Order 12360, 53 
Fed. Reg. 8859 (March 15, 1988), it is highly unlikely 
that Congress would have granted the EPA carte 
blanche authority to unilaterally revoke a permit 
without taking into account the permittee’s legitimate 
rights, expectations and investments.  

 This Court has held that when an agency chang-
es its policy or interpretation of law, the agency must, 
in applying the new policy or interpretation, take into 
account the extent to which the regulated parties 
have reasonably relied on the old policy or interpreta-
tion; otherwise, the new policy or interpretation may 
constitute an abuse of discretion. FCC v. Fox Televi-
sion Stations, Inc., 556 U.S. 502, 515 (2009) (“policy”); 
Smiley v. Citibank (S. Dakota), N.A., 517 U.S. 735, 
742 (1996) (“interpretation”). Although the Corps is 
required under its regulations to consider the permit-
tee’s reliance in deciding whether to revoke a permit, 
the Court of Appeals held that the EPA has authority 
to revoke a permit without considering this factor, 
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which suggests that the EPA’s exercise of authority 
may under some circumstances constitute an abuse of 
discretion. It is highly unlikely that Congress would 
have granted EPA uncircumscribed authority to 
unilaterally revoke permits that in many cases may 
constitute an abuse of discretion.  

 
D. The Court of Appeals Misconstrued The 

Words “Whenever” and “Withdrawal.”  

 The Court of Appeals based much of its analysis 
of the EPA’s authority on two words – “whenever” and 
“withdrawal” – appearing in section 404(c). Pet. App. 
10-11. Neither word supports the court’s analysis.  

 First, the Court of Appeals stated that the word 
“whenever” as used in section 404(c) “manifests the 
Congress’ intent to confer on EPA a broad veto power 
extending beyond the permit issuance,” because the 
word means that the EPA can exercise its authority 
“at any time” and thus there is “no temporal limit” on 
the EPA’s authority to veto the permit. Pet. App. 10 
(original emphasis). In fact, the word “whenever” 
denotes simply that the EPA can exercise its authori-
ty under section 404(c) to veto a permit “whenever” it 
has such authority, which, according to the Act’s 
legislative history, applies only “prior to the issuance 
of any permit.” 118 Cong. Rec. 33,699, reprinted in 
Leg. History 177. The Court of Appeals’ view that the 
word “whenever” can be stretched to mean “no tem-
poral limit” ignores both the legislative history and 
the overall structure of the Act, which vests exclusive 



17 

permit authority in the Corps. Certainly the EPA can 
recommend that the Corps revoke a permit because of 
the EPA’s concerns about the disposal site, and the 
Corps can then consider the “public interest” factors, 
as required in its regulations, in deciding whether to 
revoke the permit. 33 C.F.R. § 325.7. But nothing in 
section 404(c) suggests that the EPA can unilaterally 
revoke a permit and thus deprive the Corps of its 
ability to consider “public interest” factors in deciding 
whether revocation is the appropriate remedy.  

 Second, the Court of Appeals stated that the 
word “withdrawal” in section 404(c) is a “term of 
retrospective application” and therefore the EPA “can 
withdraw a specification only after it has been made.” 
Pet. App. 11 (original emphasis). Obviously the EPA 
can “withdraw” a specification only after it has been 
made – a specification cannot be “withdrawn” before 
it is made – but this obvious fact does not answer the 
question whether the EPA can withdraw a specifica-
tion after the Corps has issued a permit. The Court of 
Appeals then stated that “because the Corps often 
specifies final disposal sites in the permit itself, . . . 
EPA’s power to withdraw can only be exercised post-
permit.” Pet. App. 11 (original emphasis). The court’s 
statement is contradictory. If the Corps “often” speci-
fies disposal sites in the permit, as the court stated, 
then the Corps sometimes specifies disposal sites 
before the permit is issued, and – since the EPA 
plainly has authority to withdraw the specification 
before the permit is issued – its withdrawal authority 
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cannot be “only exercised post-permit,” contrary to 
the court’s statement.  

 Thus, the words “whenever” and “withdrawal” in 
section 404(c), read in light of the Act’s structure and 
legislative history, mean only that the EPA can 
“withdraw” a specification “whenever” it has authori-
ty to do so, which is before but not after the section 
404 permit is issued.  

 
E. The Court of Appeals’ Construction of 

the Act Is Inconsistent With the Con-
stitutional Avoidance Doctrine.  

 If, as the Court of Appeals held, the EPA can 
revoke a permit under section 404(c) without consid-
ering the permittee’s reliance on the permit, the EPA 
would potentially violate the Takings Clause of the 
Constitution, which requires the government to pay 
“just compensation” for the taking of property for 
“public use.” U.S. Const., Amend. V; Lucas v. South 
Carolina Coastal Council, 505 U.S. 1003, 1029 (1992). 
This Court has established a balancing test in deter-
mining whether a government regulation results in 
an unconstitutional taking of property, which re-
quires consideration not only of the “character of the 
government action” but also the “economic impact” of 
the regulation on the property owner and the extent 
to which the regulation may interfere with his “dis-
tinct, investment-backed expectations.” Penn Central 
Transp. Co. v. New York City, 438 U.S. 104, 124 
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(1978); Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, 
538-539 (2005).  

 A government permit is a form of property within 
the meaning of the Takings Clause if, as in the case of 
section 404 permits, the permit grants a right of 
exclusive use that has economic value, and the per-
mittee has a reasonable expectation of the right of 
continued use as long as he complies with the permit 
terms and conditions. See Casitas Muni. Wat. Dist. v. 
United States, 708 F.3d 1340, 1353-1354 (Fed. Cir. 
2013) (holding that an appropriative water right 
permit authorizing beneficial use of water consists of 
“private property subject to ownership and disposi-
tion”); United States v. State Wat. Res. Cont. Bd., 82 
Cal.App.3d 82, 101 (1986) (holding that water rights 
acquired by appropriative permits are “vested proper-
ty rights” and “cannot be . . . taken by governmental 
action without due process and just compensation”). 
Thus, if the Corps grants a section 404 permit and 
the permittee relies on the permit in building the 
necessary infrastructure, the permittee may have a 
viable taking claim if another government agency, the 
EPA in this case, revokes the permit without consid-
ering the permittee’s reasonable reliance on the 
permit. As this Court has said, the Takings Clause 
requires the government to pay compensation when it 
“force[s] some people alone to bear public burdens 
which, in all fairness and justice, should be borne by 
the public as a whole.” Armstrong v. United States, 
364 U.S. 40, 49 (1960).  
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 Under the constitutional avoidance doctrine, 
congressional statutes should be construed to avoid 
constitutional difficulties, unless such construction is 
plainly contrary to the congressional intent. Edward 
J. DeBartolo Corp. v. Florida Gulf Coast Building & 
Const. Trades Council, 485 U.S. 568, 575 (1988); 
NLRB v. Catholic Bishop of Chicago, 440 U.S. 490, 
500 (1979); Machinists v. Street, 367 U.S. 740, 749-
750 (1961); Crowell v. Benson, 285 U.S. 22, 62 (1932). 
The Court of Appeals’ construction of the EPA’s au-
thority under section 404(c) invites rather than 
avoids constitutional difficulties, by construing the 
statute in a way that results in an unconstitutional 
taking of property. This Court has applied the consti-
tutional avoidance doctrine in rejecting the Corps’ 
claim that it has authority under the Act to regulate 
“non-navigable, isolated, intrastate waters” that are 
regulated by the states. Solid Waste Agency of N. 
Cook County v. Army Corps of Engineers, 531 U.S. 
159, 172-173 (2001). Similarly, the constitutional 
avoidance doctrine undermines the Court of Appeals’ 
conclusion that the EPA has unbridled authority to 
revoke a Corps permit without considering the per-
mittee’s reliance on the permit.  

 
II. THE COURT OF APPEALS’ DECISION 

IMPAIRS THE CLEAN WATER ACT’S GOAL 
OF ENSURING CERTAINTY AND FINALI-
TY OF PERMITS.  

 As noted earlier, a main goal of the Act, according 
to its legislative history, is to ensure “uniformity, 
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finality, and enforceability” of permits. 118 Cong. Rec. 
33,693 (1972), reprinted in Leg. History 162 (Confer-
ence Report submitted by Sen. Muskie). The Court of 
Appeals’ decision impairs the goal of ensuring “finali-
ty” of permits by allowing the EPA to revoke a permit 
at any time, regardless of the extent to which the 
permittee may have relied on the permit in building 
the infrastructure necessary to make the discharges 
and comply with the permit conditions. Under the 
court’s decision, a permittee who has built the neces-
sary infrastructure and is in compliance with the 
permit conditions may find, months or even years 
after the permit was issued, that the EPA has unilat-
erally revoked the permit by withdrawing the dispos-
al site specification. If the EPA has such authority, a 
proverbial Sword of Damocles would hang over all 
section 404 permits, because all such permits could be 
revoked by the EPA at any time irrespective of the 
permittee’s reliance on the permit. Under the court’s 
decision, no section 404 permit would ever be “final.”  

 By impairing the congressional goal of finality of 
permits, the Court of Appeals’ decision impairs the 
amici’s ability to effectuate their various national and 
regional missions. Some examples of such impair-
ment are provided below.  

 1. Some amici – USCM, NACO, NLC and 
NAFSMA – are national government organizations 
and associations whose members or constituents are 
responsible for building, operating and maintaining 
projects and facilities to achieve broad national goals:  
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promotion of economic development and job creation, 
protection of the public health and safety, and man-
agement of flood and stormwaters. The members’ or 
constituents’ projects and facilities often discharge 
dredged or fill materials into the nation’s waters and 
thus are subject to section 404 permit requirements. 
The Court of Appeals’ decision threatens the substan-
tial commitments of public funds and resources that 
these members or constituents have made in carrying 
out these functions, as well as their ability to plan 
and obtain reasonable financing for future projects 
and operations.  

 For example, NAFSMA members are often re-
quired to obtain section 404 permits in operating and 
maintaining channels, drains, conduits and other 
conveyance facilities to control floods and stormwater, 
which, left unchecked, can cause extensive damage to 
life, property and the local economy. These members 
are often required to make substantial investments in 
the planning and construction of the facilities, and 
they depend on the long-term validity of their section 
404 permits to ensure that flood and stormwaters are 
managed safely and in a manner that protects the 
public health and environment. Any lack of certainty 
or finality of section 404 permits makes it more 
difficult for NAFSMA members to perform these 
functions and obtain the necessary financing for their 
facilities.  

 NACO members are local governments that are 
often required to obtain section 404 permits to remove 
vegetation and debris from their water conveyance 
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facilities, such as road-side ditches, flood control and 
stormwater channels, culverts and drains. The pro-
cess of obtaining a section 404 permit for these con-
veyance facilities is often lengthy, arduous and 
expensive; it often takes three to five years to obtain 
a permit, and sometimes even longer, because special 
conditions must be negotiated in the permit, and the 
costs of obtaining the permit are often in the range of 
millions of dollars. Local governments often incur 
substantial costs in obtaining their 404 permits and 
complying with permit terms and conditions. For 
example, one section 404 permit authorized a county 
to build and operate a flood protection ditch project, 
and the permit, which took three years to obtain, 
required the county to clear 13 acres of vegetation at 
a cost of $700,000 and to provide mitigation for an 
additional 20 acres at a cost of $2.8 million. Delays in 
the permitting process have resulted in flooding of 
constituent and business properties, placing the 
counties in the difficult position of choosing between 
public safety and environmental protection. The lack 
of certainty and finality of section 404 permits exac-
erbates the dilemma that counties face in choosing 
between these goals.  

 2. Some amici – NWRA, ACWA, MWD and 
NebWRA – are public water agencies that provide 
water supplies for varied public uses in the western 
states, a largely arid region that is highly dependent 
on reliable water supplies for its economic growth and 
prosperity. These public water agencies provide water 
supplies for different types of use – drinking water for 
cities and towns, irrigation water for farmers, water 
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to cool industrial facilities, and water necessary to 
sustain fish and wildlife, among other uses. The 
Court of Appeals’ decision threatens the substantial 
commitments that these agencies have made in 
building and maintaining their existing projects and 
operations, and makes it more difficult for them to 
plan and obtain reasonable financing for future 
projects and operations.  

 For example, MWD acquires approximately five 
to ten section 404 permits from the Corps each year 
in order to construct major capital improvement 
projects. One such project is the Inland Feeder Pro-
ject, a 44-mile, high-capacity water delivery system 
that connects the California State Water Project to 
the Colorado River Aqueduct and MWD’s Diamond 
Valley Lake reservoir. This project is designed to 
increase southern California’s water supply reliability 
in the face of uncertain weather patterns, while 
minimizing the impacts on the San Francisco 
Bay/Sacramento-San Joaquin Delta environment in 
northern California. In addition, MWD’s section 404 
permits enable MWD to operate and maintain its 
existing facilities, such as maintaining access roads 
and clearing vegetation and sediments around moni-
toring equipment and other structures, as well as 
making repairs to facilities and structures. MWD is 
also pursuing a “Regional 404 Permit” for hundreds of 
sites in order to obtain programmatic authorization 
for repairs, maintenance and facility upgrades to 
pipelines that transport water to its extensive service 
area. If MWD is unable to rely on its section 404 
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permits, MWD’s mission of providing reliable water 
supplies for the people of southern California would 
be jeopardized.  

 NebWRA members regularly rely on section 404 
permits for public infrastructure projects requiring 
substantial public investment, including flood control, 
irrigation, water supply, power supply and other 
water management activities. One member recently 
obtained a section 404 permit for a project that repre-
sented a $42 million investment, which provides over 
$80 million in flood control protection and other 
water management benefits to the public. Another 
member obtained a section 404 permit for a water-
shed management project that involves activities 
spread over 400 square miles at a cost of hundreds of 
millions of dollars in public investment. A third 
member recently obtained a section 404 permit for a 
major flood control project that cost $30 million, and 
will reduce flood damage to properties and other 
infrastructure and protect over 10,000 acres of crop 
land. Funding for each of these projects relies on a 
cost-sharing mechanism with multiple local govern-
mental entities making contributions based on a 
positive ratio of benefits and costs. EPA’s ability to 
unilaterally revoke a permit would upset these 
agreements and create economic hardship on those 
entities left with the burden of paying for what has 
become a stranded investment. The Court of Appeals’ 
decision threatens the certainty and finality of these 
and other important public infrastructure projects in 
Nebraska and throughout the nation.  
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 In sum, the amici, or their members or constitu-
ents, are public agencies that are responsible for 
building, operating and maintaining many different 
kinds of projects and facilities that serve many differ-
ent public needs and uses throughout the nation, and 
they undertake enormous investments and incur 
significant costs in performing these functions. Many 
of these projects and facilities are subject to section 
404 permit requirements, and the amici depend on 
the certainty and finality of their section 404 permits 
in carrying out their various missions. Their ability to 
fulfill their missions would be impaired if, as the 
Court of Appeals held, a section 404 is never truly 
“final” because it is always subject to unilateral 
revocation by the EPA in withdrawing a disposal site 
specification.  

---------------------------------  --------------------------------- 
 

CONCLUSION 

 That the petition for writ of certiorari should be 
granted.  
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