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INTEREST OF THE AMICI CURIAE

Amici are eight major American corporations ad-
versely affected by the fundamentally unfair class 
certification standards applied today in a number of 
state courts.1

The rules governing class actions—and in partic-
ular those governing class certification—have pro-
found implications for American businesses. Once a 
class is certified, the financial risks for the defendant 
are enormous, and there is substantial pressure to 
settle even meritless claims. Accordingly, amici have 
a keen interest in the class-certification standards 
that are applied by state courts. 

With troubling frequency, a number of States—
like Montana here—are applying those standards in 
violation of basic due process principles. Opportuni-
ties for this Court to address these constitutional is-
sues are rare, in large part because class actions in 
state courts often settle before the certification deci-
sion can be subjected to appellate review. Granting 
review here would enable this Court to provide guid-
ance to state courts regarding the constitutional 
standards applicable to class actions. Amici therefore 
have a strong interest in this case.

                                           
1 Pursuant to Supreme Court Rule 37.2, the parties have con-
sented to the filing of this brief. Both parties have filed blanket 
letters of consent to amicus curiae briefs with the Clerk of this 
Court. Counsel of record for all parties received notice at least 
10 days prior to the due date of amici’s intention to file this 
brief. Pursuant to Supreme Court Rule 37.6, amici state that no 
counsel for a party authored this brief in whole or in part, and 
no counsel or party made a monetary contribution intended to 
fund the preparation of this brief. No person or entity, other 
than the amici, their members, or their counsel, made a mone-
tary contribution to the preparation or submission of this brief.
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SUMMARY OF ARGUMENT

Class certification standards must comport with 
due process, and the standards applied by a number 
of state courts fall far short of that requirement in 
several respects. 

First, state courts often unfairly alter the parties’ 
substantive rights, either by enlarging plaintiffs’ 
ability to recover when they sue as part of a class or 
by constraining defendants’ rights to raise all of their 
defenses. 

Second, some state class-certification standards 
permit selection of named plaintiffs who are inade-
quate or atypical representatives of a class, or whose 
claims differ significantly from those of other class 
members.  That practice leaves the claims of absent 
class members in the hands of a plaintiff whose in-
terests likely diverge from those of the proposed 
class, and forces the defendant to litigate against a 
fictional “perfect” plaintiff whose claims are the 
“composite” of the most favorable aspects of various 
class members’ claims—thus papering over individu-
alized defenses that are applicable to the real-life 
class representative and members of the class. 

Finally, many state courts are willing to certify 
mandatory classes in cases involving claims for mon-
etary relief—depriving absent class members of their 
constitutional right to notice and an opportunity to 
opt out.

The decision below encompasses each of these 
types of due process violations. Granting review in 
this case would therefore enable this Court to clarify 
several important constitutional issues for state 
courts across the country.
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As this Court has repeatedly explained, “[t]he 
class action is an ‘exception to the usual rule that lit-
igation is conducted by and on behalf of the individu-
al named parties only.’” Wal-Mart Stores, Inc. v.
Dukes, 131 S. Ct. 2541, 2550 (2011) (citing Califano 
v. Yamasaki, 442 U.S. 682, 700-01 (1979)). When re-
viewing federal class-certification decisions, the 
Court construes Rule 23 in a manner that protects 
against fundamental unfairness in the use of that 
exceptional device. In state court, where federal pro-
cedural rules do not apply, only due process stand-
ards can protect those interests.  But this Court has 
not provided direct guidance regarding those stand-
ards to state courts in nearly 30 years. 

Review is particularly appropriate because a 
large number of class actions are litigated in state 
court. The Class Action Fairness Act of 2005 permits 
removal of only a small percentage of these cases. 

Moreover, this Court rarely has an opportunity 
to address the due process issues raised by state-
court class-action procedures. Many States do not 
permit interlocutory review of class certification de-
cisions at all; some state certification decisions may 
not be reviewable by this Court because they involve 
no ruling on the due process issue; and the immense 
pressure on defendants to settle cases once a class 
has been certified forestalls many potential appeals. 

The Court should therefore avail itself of this op-
portunity to provide guidance to state courts whose 
class certification practices raise serious due process 
concerns.
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ARGUMENT

I. This Court’s Guidance Regarding The Due 
Process Limits On Class Certification Is 
Urgently Needed.

When this Court interprets the class certification 
standards set forth in Federal Rule of Civil Proce-
dure 23, it typically has no occasion to address the 
constitutional limits on the class action device: the 
Court resolves concerns about fundamental unfair-
ness by construing the Rule in a manner that com-
ports with due process. Indeed, the Rules Enabling 
Act requires that approach, because that statute em-
bodies the due process principle that procedural 
rules cannot “abridge, enlarge, or modify any sub-
stantive right.” 28 U.S.C. § 2072(b); see also Ortiz v.
Fibreboard Corp., 527 U.S. 815, 845 (1999); Amchem 
Prods.. Inc. v. Windsor, 521 U.S. 591, 612-13 (1997). 

The Court has recognized that class actions can 
impose deeply unfair burdens on both absent class 
members and defendants, and it construes Rule 23 to 
avoid that result. E.g., Wal-Mart Stores, Inc. v. 
Dukes, 131 S. Ct. at 2559; Comcast Corp. v. Behrend, 
133 S. Ct. 1426, 1432 (2013); Amchem Prods., 521 
U.S. at 629; see also, e.g., Sacred Heart Health Sys., 
Inc. v. Humana Military Healthcare Servs., Inc., 601 
F.3d 1159, 1176 (11th Cir. 2010). But many state 
courts have declined to adopt parallel interpretations 
of their own class certification rules. Some have gone 
in the other direction, broadening the class action 
device far beyond anything contemplated by even the 
most expansive interpretations of federal class-
certification standards.

Due process limits on class certification are par-
ticularly important in state courts because they con-
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stitute an essential safeguard against, and litigants’ 
“only federal protection” from, fundamental unfair-
ness. Philip Morris USA Inc. v. Scott, 131 S. Ct. 1, 4 
(Scalia, J., in chambers). But the Court has not di-
rectly addressed those due process limits since Phil-
lips Petroleum Co. v. Shutts, 472 U.S. 797 (1985). 

In the meantime, state court class actions have 
increased exponentially—not just in number but also 
in the nature, diversity, and number of claims that 
are sought to be resolved through the class device—
and while some state courts are mindful of due pro-
cess concerns when certifying classes, many are not. 
Clarification of the due process limits on class certifi-
cation is essential to prevent the use of state court 
class actions to circumvent the essential procedural 
protections available to absent class members and 
defendants in federal court.

A. The Class Certification Standards Ap-
plied By Many State Courts Deviate 
Sharply From This Court’s Due Process 
Precedents. 

Certain state courts repeatedly infringe essential 
due process constraints on class actions—that class 
certification may not alter the substantive rights of 
parties; that the named plaintiff must be a typical 
and adequate representative of the class; and that 
absent class members must be given notice of the lit-
igation and a chance to opt out when the class action 
seeks monetary relief. The decision below violated all 
three requirements, making it an especially good 
candidate for review.

1. Altering Parties’ Substantive Rights.

Due process precludes use of the class action 
mechanism to alter the substantive rights of the par-
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ties to the litigation. E.g., Carrera v. Bayer Corp., 
727 F.3d 300, 307 (3d Cir. 2013) (“A defendant in a 
class action has a due process right to raise individu-
al challenges and defenses to claims, and a class ac-
tion cannot be certified in a way that eviscerates this 
right or masks individual issues.”); Sacred Heart 
Health Sys., 601 F.3d at 1176 (“The Rules Enabling 
Act, * * * and due process * * * prevent[] the use of 
class actions from abridging the substantive rights of 
any party.”); Sw. Refining Co., Inc. v. Bernal, 22 
S.W.3d 425, 437 (Tex. 2000) (“The class action is a 
procedural device * * * . It is not meant to alter the 
parties’ burdens of proof, right to a jury trial, or the 
substantive prerequisites to recovery.”). 

Some state courts, however, have interpreted 
their class certification rules in a manner that re-
lieves class members of the need to prove their 
claims—as would be required in an individual action. 
This practice not only makes it easier for any given 
plaintiff to prevail; in many instances, it may permit 
a plaintiff who would have been wholly unable to re-
cover on her own to do so simply because she sued as 
a member of a class.

Scott v. American Tobacco Co., 949 So. 2d 1266 
(La. Ct. App. 2007), exemplifies this problem. In 
Scott, the plaintiffs alleged, among other things, that 
the defendants misled consumers about the health 
effects of smoking. The Louisiana Court of Appeal al-
lowed a class to recover on this fraud claim without 
providing any proof that individual smokers had re-
lied on the companies’ statements—as the law of 
fraud generally requires, both in Louisiana and 
elsewhere. 

The court held that, because the class was seek-
ing a payment from the defendants into a fund, ra-
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ther than individualized money damages, only proof 
of reliance by the “class as a whole” was required. Id. 
at 1277. As Justice Scalia later observed, the “conse-
quence” of this holding was that “individual plaintiffs 
who could not recover had they sued separately can
recover only because their claims were aggregated 
with others’ through the procedural device of the 
class action.” Philip Morris, 131 S. Ct. at 4 (2010) 
(Scalia, J., in chambers) (emphasis in original). 

Similarly troubling are recent decisions of the 
California Supreme Court addressing the standing 
requirements of that State’s Unfair Competition Law 
(UCL), which specifically requires a plaintiff to 
demonstrate that he or she “lost money or property 
as a result of” a defendant’s conduct in order to have 
standing to sue. Cal. Bus. & Prof. Code §§ 17203, 
17204 (West 2014). California’s high court has held 
that in a class action, only the class representative
must satisfy this statutory standing requirement. 
See In re Tobacco II Cases, 207 P.3d 20, 38 (Cal. 
2009); Kwikset Corp. v. Superior Ct., 246 P.3d 877, 
884-85 (Cal. 2011) (analyzing standing of named 
plaintiffs only).2

A dissenting Justice observed that this approach 
to standing “turns class action law upside down,” To-
bacco II, 207 P.3d at 42 (Baxter, J., concurring in 

                                           
2 In order to recover, absent class members still must show (in-
ter alia) that the defendant acquired their money or property  
“by means of the [allegedly] unfair or unlawful practice.” 
Sevidal v. Target Corp., 117 Cal. Rptr. 3d 66, 81-85 (Ct. App. 
2010); see also, e.g., Cohen v. DIRECTV, Inc., 101 Cal. Rptr. 3d 
37, 49 (Ct. App. 2009).  But this causation requirement does not 
ameliorate the due process concerns associated with any relaxa-
tion of the separate statutory requirement that all class mem-
bers demonstrate standing.
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part and dissenting in part), and the California 
courts’ approach stands in stark contrast to the ap-
proach of several federal courts. See, e.g., Avritt v.
Reliastar Life Ins. Co., 615 F.3d 1023, 1034 (8th Cir. 
2010) (“[A] class cannot be certified if it contains 
members who lack standing.”); Denney v. Deutsche 
Bank AG, 443 F.3d 253, 264 (2d Cir. 2006) (same).

Just as some state courts have used the class de-
vice to enlarge plaintiffs’ substantive rights, others 
have employed it to abridge the substantive rights of 
defendants, even though “[d]ue process requires that 
there be an opportunity to present every available 
defense.” Lindsey v. Normet, 405 U.S. 56, 66 (1972) 
(internal quotation marks omitted); cf. Wal-Mart, 
131 S. Ct. at 2561 (under Rule 23, “a class cannot be 
certified on the premise that” a defendant “will not 
be entitled to litigate its statutory defenses to indi-
vidual claims,” because class certification cannot 
“abridge, enlarge or modify any substantive right”). 

Indeed, some state courts deprive defendants of 
any opportunity to introduce evidence going to indi-
vidualized issues and defenses—even evidence per-
taining to the class representatives—once a class has 
been certified. West Virginia’s Supreme Court of Ap-
peals, for example, refused to entertain a defendant’s 
objections that it had not been permitted to present 
evidence specific to the class representatives at a 
classwide trial deciding liability and damages. Ac-
cording to that court, class certification was the en-
tire ball game: if a class was properly certified, then 
the trial court was within its rights to exclude evi-
dence that did not pertain to the class as a whole. 
Any complaints by the defendant about “individual-
ized evidence issues” were deemed to have “no mer-
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it.” See Perrine v. E.I. du Pont de Nemours & Co., 
694 S.E.2d 815, 854 (W. Va. 2010).

Other state courts certify classes even when im-
portant issues and defenses are specific to each puta-
tive class member. The Arkansas Supreme Court has 
held that class certification is available as long as 
there are “overarching issues that can be addressed 
before resolving individual issues.” See Johnson’s 
Sales Co. v. Harris, 260 S.W.3d 273, 277 (Ark. 2007).
That is, the Arkansas courts—unlike federal 
courts—are willing to certify a class action even 
when it is apparent at the outset that it will be im-
possible to litigate key issues on a classwide basis. 
See, e.g., Gen. Motors Corp. v. Bryant, 285 S.W.3d 
634, 641 (Ark. 2008) (explaining that Arkansas 
courts have “broad discretion” to determine that pre-
dominance and other requirements are satisfied; “a 
class can always be decertified at a later date if nec-
essary”).

Certification of such a class places a heavy 
thumb on the scale in favor of the plaintiffs, who may 
be able to obtain class-wide preclusive rulings on key 
liability issues before any individual trials that 
might take place. In the classwide proceeding, de-
fendants may be precluded from rebutting individual 
plaintiffs’ proof of the elements of their claims or as-
serting individualized affirmative defenses—both of 
which due process entitles them to do. Wal-Mart, 131 
S. Ct. at 2561; Lindsey, 405 U.S. at 56.

The classwide jury thus hears about the defend-
ant’s conduct in a vacuum and is kept in the dark 
about the weaknesses in individual class members’ 
claims, such as the fact that relatively few people 
may have heard about or relied upon the defendant’s 
alleged misrepresentations or suffered any actual in-
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jury. At best, the defendant can hope to be allowed to 
raise those issues in thousands of laborious, expen-
sive, and time-consuming “mini-trials” that would 
take place only after classwide findings are made. 
The risk associated with this “certify now, ask ques-
tions later” approach forces defendants to settle even 
if they have valid defenses to many or most class 
members’ claims, negating their right to raise “every 
available defense.” Lindsey, 405 U.S. at 66 (internal 
quotation marks omitted); see also pp. 22-23 infra.

And Arkansas is not alone. Other state courts 
take similarly permissive approaches to predomi-
nance that discount the importance of individual is-
sues. See, e.g., Moeller v. Farmers Ins. Co. of Wash., 
267 P.3d 998, 1005 (Wash. 2011) (affirming class cer-
tification where named plaintiff proposed to use sta-
tistics to arrive at an “estimate of class-wide damag-
es,” thereby shifting the burden of proving the “na-
ture and extent” of individual class members’ dam-
ages from the plaintiff to the defendant); State ex rel. 
Am. Family Mut. Ins. Co. v. Clark, 106 S.W.3d 483, 
488 (Mo. 2003) (holding that predominance require-
ment can be satisfied “despite the fact that the suit 
also entails numerous remaining individual ques-
tions,” including “defenses to individual claims”) (ci-
tations omitted); In re W. Va. Rezulin Litig., 585 
S.E.2d 52, 72 (W. Va. 2003) (holding that a “single” 
common issue can outweigh “numerous” individual 
issues in the predominance inquiry).3 But compare, 
e.g., Stonebridge Life Ins. Co. v. Pitts, 236 S.W.3d 

                                           
3 As this Court observed, West Virginia “declar[ed] its inde-
pendence” in Rezulin from the predominance analysis required 
under Federal Rule 23. Smith v. Bayer Corp., 131 S. Ct. 2368, 
2377 (2011).
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201, 205 (Tex. 2007) (“The predominance require-
ment prevents class certification when complex and 
diverse individual issues would * * * severely com-
promise a party’s ability to present otherwise viable 
claims or defenses.”).

The approach taken by the Montana Supreme 
Court exemplifies these problems.  The court author-
ized a class trial on the question whether Allstate’s 
implementation of its claims-adjustment program 
caused harm and violated Montana’s Unfair Trade 
Practices Act (UTPA) with respect to the “class as a 
whole.” Pet. App. 25a-26a, 34a (emphasis added). As 
a dissenting Justice noted, Allstate will have no op-
portunity to present evidence on any of the “highly 
individualized, case-specific criteria” that are pre-
requisites to a valid claim under the UTPA. Id. at
90a (McKinnon, J., dissenting). Rather, Allstate’s 
program—the details of which “necessarily varied” 
over time and according to individual policyholders’ 
circumstances, Pet. 26-27—will be analyzed as 
though it were monolithic, and the results of that 
analysis will be binding with respect to all class 
members. This procedure will substantially abridge 
Allstate’s right to defend itself from class members’ 
claims.

2. Failing To Require Adequate, Typi-
cal Class Representatives Whose 
Claims Are Common To Those Of 
Other Class Members.

Due process requires that the named plaintiff 
“fairly” and “adequately” represent the class. Hans-
berry v. Lee, 311 U.S. 32, 41-43 (1940). It therefore 
“is essential that a [named] plaintiff * * * possess the 
same interest and suffer the same injury shared by 
all members of the class he represents.” Schlesinger 
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v. Reservists Comm. to Stop the War, 418 U.S. 208, 
216 (1974) (emphasis added); see also Gen. Tel. Co. of 
Sw. v. Falcon, 457 U.S. 147, 156 (1982) (same). These 
due-process requirements—adequacy, typicality, and 
commonality—are necessary to protect both absent 
class members and defendants. Cf. Falcon, 457 U.S. 
at 157 n.13 (commonality and typicality “[b]oth serve 
as guideposts for determining whether * * * the in-
terests of the class members will be fairly and ade-
quately protected in their absence”).

They safeguard the rights of absent class mem-
bers by ensuring that the named plaintiff will repre-
sent all class members’ interests—thus justifying the 
exception, made in class actions, to the well-
established principle that “one is not bound by a 
judgment in personam in a litigation in which he is 
not designated as a party.” Hansberry, 311 U.S. at 
40. 

And they protect the due process rights of de-
fendants to litigate against an individual plaintiff 
who is a typical representative of all class members, 
rather than a hypothetical “perfect plaintiff pieced 
together for litigation” whose case incorporates only 
the strongest allegations of many differently situated 
persons. Broussard v. Meineke Discount Muffler 
Shops, Inc., 155 F.3d 331, 344 (4th Cir. 1998) (inter-
nal quotation marks omitted); see also Gen. Tel. Co. 
of Nw., Inc. v. EEOC, 446 U.S. 318, 330 (1980) (typi-
cality “limit[s] the class claims to those fairly encom-
passed by the named plaintiff’s claims”). 

Many state courts, however, take an exceedingly 
lax approach to these requirements. In Arkansas, as 
long as the plaintiffs merely “allege[] that the same 
unlawful conduct was directed at” all class members, 
“the typicality requirement is usually met irrespec-
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tive of varying fact patterns which underlie individ-
ual claims.” Farmers Union Mut. Ins. Co. v. Robert-
son, 370 S.W.3d 179, 184 (Ark. 2010) (citation omit-
ted) (emphasis added). Similarly, commonality may 
be established so long as “the party opposing the 
class has engaged in some course of conduct that af-
fects a group of persons and gives rise to a cause of 
action.” Union Pac. R.R. v. Vickers, 308 S.W.3d 573, 
578 (Ark. 2009) (citation omitted).

In contrast to the standards applied in federal 
court and some state courts, Arkansas’ standards for 
typicality and commonality “focus[] on the conduct of 
the defendant, rather than the differences in the fac-
tual or legal positions among the plaintiff class.” 
Kenneth S. Gould, A Dynamic Development Under 
the Arkansas Rules of Civil Procedure: Arkansas’s 
Favorable Approach to Class Actions, Ark. Lawyer, 
Fall 2010, at 20, 22 (emphasis added). Thus, they 
permit a hypothetical “perfect plaintiff” to be cobbled 
together, in violation of due process, from substan-
tially different claims (because the defendant’s con-
duct may have affected each class member quite dif-
ferently), as long as the court believes class members 
were affected by the same overall “course of conduct.” 

The Florida courts’ current approach to common-
ality and typicality is similarly cursory. The Florida 
Supreme Court has held that commonality requires 
only that the class’s claims be predicated “on the 
same common course of conduct by the defendant 
and the same legal theory.” Sosa v. Safeway Premi-
um Fin. Co., 73 So. 3d 91, 110 (Fla. 2011). And, in 
that court’s view, typicality is “satisfied when there 
is a strong similarity in the legal theories upon 
which those claims are based and when the claims of
the class representative and class members are not 
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antagonistic to one another.” Id. at 114-15. Applying 
those loose standards, the Sosa court reversed a low-
er court’s decision to deny class certification because 
the court had “focused only on the possibility of mere 
factual differences in the individual circumstances 
surrounding each of the putative class members’ 
claims and the variances in defenses to them.” Id. at 
110.

Sosa “marked a sea change” in expanding the 
availability of the class action device in Florida. 
Soper v. Tire Kingdom, Inc., 124 So. 3d 804, 804-06 
(Fla. 2013) (Canady, J., dissenting) (describing the 
“deleterious consequences of Sosa in expanding class 
actions to contexts where they should not be availa-
ble”). And that expansion has continued unabated: 
just last year, Florida’s high court reversed a lower 
court’s rejection of class certification as contrary to 
Sosa. See Soper, 124 So. 3d at 804 (per curiam); see 
also id. at 806 (Canady, J., dissenting) (arguing that 
reversal was improper under Wal-Mart’s reasoning 
when intermediate appellate court had held that “‘no 
one set of operative facts establishes liability, * * * no 
single proximate cause applies to each defendant, 
and * * * individual issues outnumber common is-
sues’”) (internal quotation marks omitted). 

Thus, as in Arkansas, defendants in Florida class 
actions may well continue to find themselves litigat-
ing against hypothetical “perfect plaintiffs” rather 
than real-life individual plaintiffs who are repre-
sentative of absent class members—as due process 
requires.

The decision below similarly rides roughshod 
over the due-process requirement of fair and ade-
quate representation by a named plaintiff whose 
claims are shared in common with the class. Alt-
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hough respondent purports to represent a class seek-
ing injunctive and declaratory relief under Montana 
Rule 23(b)(2), respondent himself is ineligible for in-
junctive relief, because his insurance claim was reo-
pened and readjusted before he filed suit. The Mon-
tana Supreme Court accordingly should have con-
cluded that respondent’s claim is not typical of the 
class he purports to represent. But that court 
deemed it sufficient to establish typicality that All-
state’s alleged conduct supposedly harmed the “class 
as a whole.” Pet. App. 38a. 

By permitting the class to be represented by a 
plaintiff who cannot obtain injunctive relief and 
therefore has no genuine interest in obtaining it for 
the class, the Montana courts have overstepped the 
bounds of due process. As this Court’s decision long 
ago in Hansberry makes clear, “a selection of repre-
sentatives for purposes of litigation, whose substan-
tial interests are not necessarily or even probably the 
same as those whom they are deemed to represent, 
does not afford that protection to absent parties 
which due process requires.” 311 U.S. at 45.

3. Providing Inadequate Notice And 
Opportunity To Opt Out.

Finally, state courts frequently certify classes 
that seek predominantly monetary relief without giv-
ing absent class members notice and the opportunity 
to opt out, in violation of Shutts, 472 U.S. at 812.

Shutts held that a state court must provide no-
tice and an opportunity to opt out of a class action if 
it “wishes to bind an absent plaintiff concerning a 
claim for money damages.” Id. at 811. Thus, in a 
class action in which the plaintiffs’ claims are “whol-
ly or predominantly for money judgments,” due pro-
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cess requires that notice and opt-out rights be pro-
vided to (at a minimum) out-of-state class members. 

The Court has twice granted certiorari in cases 
presenting the question whether due process re-
quires notice and opt-out rights for in-state class 
members, but dismissed the writs as improvidently 
granted. See Adams v. Robertson, 520 U.S. 83, 85 
(1997) (per curiam); Ticor Title Ins. Co. v. Brown, 
511 U.S. 117, 120-21 (1994).

Wal-Mart found a “serious possibility” that no-
tice and opt-out rights are required whenever a claim 
for money damages is made, even if that claim does 
not predominate. 131 S. Ct. at 2559. That possibility 
led this Court to declare resoundingly that plaintiffs 
could not fit the square peg of predominantly mone-
tary relief into the round hole of an injunctive class 
under Rule 23(b)(2). 

Similarly, some state courts have recognized that 
notice and opt-out rights must be provided to absent 
class members if claims for monetary relief are more 
than incidental to other claims. See, e.g., Sitton v.
State Farm Mut. Auto Ins. Co., 63 P.3d 198, 203 
(Wash. Ct. App. 2003) (“[W]hen plaintiffs are seeking 
monetary damages, certification under [state Rule 
23] (b)(1) or (b)(2) violates due process unless the 
monetary damages sought are merely incidental to 
the primary claim”) (citation and internal quotation 
marks omitted).

Other state courts, however, permit plaintiffs’ 
lawyers to evade Shutts’ notice and opt-out obliga-
tion by adding claims for injunctive relief in order to 
avail themselves of state analogs to Rule 23(b)(2). In 
Ideal v. Burlington Resources Oil & Gas Co. LP, 233 
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P.3d 362 (N.M. 2010), for example, the Supreme 
Court of New Mexico acknowledged that a putative 
class sought “predominantly money damages,” but 
held that “as long as declaratory or injunctive relief 
is sought as an integral part of the relief for the 
class, then Rule 23(b)(2) is applicable regardless of 
the presence or dominance of additional prayers for 
damages relief for class members.” Id. at 364 (em-
phasis added) (quoting Davis v. Devon Energy Corp., 
218 P.3d 75, 83 (N.M. 2009)). Indeed, that court has 
held that New Mexico courts should not even “at-
tempt[] to weigh which form of relief is the focus of 
the plaintiffs’ case.” See Davis, 218 P.3d 75, 82 (N.M. 
2009).

The Montana Supreme Court’s decision here au-
thorizes a similarly impermissible evasion of Shutts. 
The court affirmed class certification under Mon-
tana’s version of Rule 23(b)(2), even though respond-
ent seeks (inter alia) a “declaratory judgment adjudi-
cating the constituent assertions of the certified class 
claim.” Pet. App. 9a. If the class prevails, that de-
claratory judgment will serve as a basis for adjudi-
cating the compensatory and punitive damages 
claims of class members at “later individual trials.” 
Id. at 45a, 48a. This request for a declaratory judg-
ment that is meant to “set the stage” for trials for 
damages, id. at 36a, is patently more than “inci-
dental” to the relief sought by the class. 

Thus, as dissenting Justices Baker and Rice put 
it: “Simply stated, this is not a Rule 23(b)(2) class.” 
Pet. App. 71a (Baker, J., dissenting). And as Justice 
McKinnon explained in her own dissent, certification 
under Montana Rule 23(b)(2) “violates the Due Pro-
cess Clause,” which requires that absent plaintiffs be 
given notice and opt-out rights when the outcome of 
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the class proceeding bears so directly on any claim 
they have for money damages. Id. at 95a (McKinnon, 
J., dissenting); see also id. at 94a (“If Jacobsen loses 
on the merits, then the class members’ individual 
claims for damages will be seriously compromised, if 
not totally barred.”).

B. Large Numbers of Class Actions Are Lit-
igated In State Courts.

Although the Class Action Fairness Act (CAFA) 
permits removal to federal court of certain class ac-
tions filed in state court (see 28 U.S.C. § 1332(d)), 
large numbers of class actions continue to be litigat-
ed in state courts under these fundamentally unfair 
certification standards.

CAFA affects only a limited percentage of the 
class actions filed in state courts. One of the authors 
of a 2008 Federal Judicial Center study of CAFA’s ef-
fect explained that the most generous estimate based 
on the study’s data from federal courts “would sug-
gest that CAFA shifted about 9% of state class ac-
tions into the federal courts. Meaningful, perhaps 
* * *, but hardly revolutionary.” Thomas E. Willging, 
New Federal Judicial Center Study on the Class Ac-
tion Fairness Act: One of the Authors Speaks, Pub. 
Citizen Consumer Law & Pol’y Blog (Nov. 24, 2008), 
available at http://pubcit.typepad.com/clpblog/2008
/11/new-federal-judicial-center-study-on-the-class-
action-fairness-action-one-of-the-authors-speaks.
html.

Although data on state court class action filings 
is sparse, the available information confirms this 
conclusion. In California, for example, over 80% of 
class actions remained in state court after CAFA, be-
cause they could not be or were not removed. Office 



19

of Court Research, Jud. Council of Cal., Findings of 
the Study of California Class Action Litigation, 2000-
2006: First Interim Report, at 25 (2009), 
http://www.courts.ca.gov/documents/class-action-lit-
study.pdf. Any increase in removals due to CAFA 
thus did “not significantly affect the class action 
caseload in California.” Office of Court Research, 
Jud. Council of Cal. DataPoints, at 4 (Nov. 2009), 
http://www.courts.ca.gov/documents/datapoints-class
actionlit.pdf.

CAFA’s modest effect on the number of state-
court class actions is unsurprising, for several rea-
sons.

First, CAFA contains numerous exceptions that 
allow even large class actions to remain in state 
court. For example, CAFA’s “home state exception” 
forbids removal of a class action in which more than 
two-thirds of the putative class members reside in 
the state of filing and the primary defendant is a cit-
izen of that state. See 28 U.S.C. § 1332(d)(4)(B). Sim-
ilarly, the “local controversy exception” ordinarily 
precludes federal jurisdiction when at least two-
thirds of the putative class members reside in the 
state of filing, at least one defendant whose conduct 
is a “significant basis” for the suit is a citizen of that 
state, and the “principal injuries” of the plaintiffs 
were allegedly incurred in the state. See 28 U.S.C. 
§ 1332(d)(4)(A). 

Second, plaintiffs’ lawyers employ a variety of 
tactics to circumvent CAFA. This Court’s decision in 
Standard Fire Insurance Co. v. Knowles, 133 S. Ct. 
1345 (2013), eliminated one such stratagem (the use 
of nonbinding stipulations that damages do not ex-
ceed $5 million), but plaintiffs seeking to avoid CAFA 
have several other loopholes at their disposal. To cite 
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just two examples, plaintiffs’ counsel “may be able to 
segment a claim into several separate suits each 
seeking less than [CAFA’s] jurisdictional minimum” 
amount in damages, or to gerrymander a class defi-
nition to come within CAFA’s home-state or local-
controversy exceptions. Roger K. Smith, Keeping 
Your State Court Class Action in State Court, ABA 
Litig. News (2009), available at http://apps.american
bar.org/litigation/litigationnews/practice_areas/class-
action-state-court-CAFA.html. Thus, as one practic-
ing lawyer has explained, “[a] plaintiff remains mas-
ter of his or her complaint—even under [CAFA]—
provided class counsel is careful in preparing that 
pleading.” Id.

Moreover, because this Court’s recent decisions 
in Wal-Mart and Comcast promise to make federal 
courts’ analysis at the class-certification stage “much 
more rigorous” than that of state courts, plaintiffs 
will continue their efforts to evade CAFA. See
Roundtable: Class Action, Cal. Lawyer (July 2013), 
http://www.callawyer.com/Clstory.-cfm?eid=929533&
wteid=929533_Class_Action. 

In sum, while CAFA provides a mechanism for 
removing certain class actions, experience has borne 
out Congress’s prediction that the statute is not a 
“panacea that will correct all class action abuses.” S. 
Rep. 109-14, at 5 (2005). For the many class actions 
that are not removable from state court, it remains 
the case that  “the governing rules are applied incon-
sistently (frequently in a manner that contravenes 
basic fairness and due process considerations).” Id. at 
4. “In particular,” Congress explained, “many state 
court judges are lax about following the strict re-
quirements of Rule 23 * * * , which are intended to 
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protect the due process rights of both unnamed class 
members and defendants.” Id. at 14. 

It is therefore essential for this Court to ensure 
that state courts respect due process principles when 
analyzing whether to certify a class action: in the 
numerous cases that cannot be removed to federal 
court, “the constraints of the Due Process Clause will 
be the only federal protection.” Scott, 131 S. Ct. at 4 
(Scalia, J., in chambers).4

II. This Case Provides The Court With A Rare 
Opportunity To Address The Due Process 
Standards Governing Class Certification.

This Court has occasion to address the due pro-
cess limitations on class action procedures only when 
it reviews a state-court certification decision. As dis-
cussed above, the Court resolves concerns about fun-
damental fairness in connection with federal court 
class actions through its construction of Rule 23. 

But opportunities for the Court to consider the 
constitutional issues in the context of state-court 
class certification decisions are few and far between. 
Indeed, this Court has not reviewed such a decision 
in the nearly 30 years since its decision in Shutts.

A. Many States Do Not Permit Interlocuto-
ry Appeals Of Decisions To Certify A 
Class.

Appeals of class certification determinations 
were uncommon before 1998, when—out of concern 
that the absence of immediate review harmed plain-

                                           
4 Of course, state courts remain obligated to comply with due 
process requirements whether or not CAFA removal is availa-
ble.
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tiffs and defendants alike—the Advisory Committee 
proposed and this Court promulgated Rule 23(f), 
which gives federal courts of appeals discretion to 
permit interlocutory appeals of class certification de-
cisions. See Fed. R. Civ. P. 23(f), advisory commit-
tee’s notes.

Some States have since adopted their own ana-
logues to Rule 23(f), but many have not. As of 2010, 
over a third (39%) of the States still had not provided 
any “expanded appellate opportunities for class liti-
gants” comparable to Rule 23(f). See Laura J. Hines, 
Mirroring or Muscling: An Examination of State 
Class Action Appellate Rulemaking, 58 Kan. L. Rev. 
1027, 1045 (2010). 

In those States, defendants have little or no op-
portunity to appeal a class certification decision that 
violates due process until after the case has gone to 
trial and judgment, which (as we explain below) vir-
tually never happens. 

B. Even When Interlocutory Appeal Is 
Available, State Appellate Court Deci-
sions Rarely Present An Opportunity 
For This Court’s Review.

For two reasons, few state-court class certifica-
tion decisions will reach this Court even when a 
State permits interlocutory appeals of those deci-
sions. First, state courts rarely advert to due process 
when denying class certification; they simply con-
strue the applicable state rule to preclude certifica-
tion, as this Court does with Rule 23. In general, 
state courts only pass upon federal due process ar-
guments when they grant motions for class certifica-
tion. 
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Second, and more critically, few defendants con-
tinue to litigate cases after classes are certified; at 
that point, the pressure on defendants to settle is of-
ten overwhelming, even if the plaintiffs’ allegations 
lack merit. See, e.g., AT&T Mobility LLC v. Concep-
cion, 131 S. Ct. 1740, 1752 (2011) (explaining that 
the “risk of ‘in terrorem’ settlements that class ac-
tions entail” is that, “[f]aced with even a small 
chance of a devastating loss, defendants will be pres-
sured into settling questionable claims”); Shady 
Grove Orthopedic Assocs., P.A. v. Allstate Ins. Co., 
559 U.S. 393, 445 n.3 (2010) (Ginsburg, J., dissent-
ing) (“A court’s decision to certify a class * * * places 
pressure on the defendant to settle even unmeritori-
ous claims.”); Richard A. Nagareda, Class Certifica-
tion in the Age of Aggregate Proof, 84 N.Y.U. L. Rev.
97, 99 (2009) (“With vanishingly rare exception, class 
certification sets the litigation on a path toward reso-
lution by way of settlement, not full-fledged testing 
of the plaintiffs’ case by trial.”).

This chilling effect prevents most defendants 
from appealing unconstitutional grants of class certi-
fication at all, let alone to this Court. Thus, petitions 
that—like this one—squarely present federal due 
process issues raised by state-court class certification 
decisions will continue to be exceedingly rare.

*    *    *    *    *

Fundamentally unfair state-court class-
certification procedures too often impose substantial 
costs on defendants in violation of both their due 
process rights and the rights of absent class mem-
bers. This case presents this Court with a rare op-
portunity to clarify the governing due process stand-
ards and thereby eliminate those abuses. 
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CONCLUSION

The petition for a writ of certiorari should be 
granted.
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