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RESTATEMENT OF THE  

QUESTIONS PRESENTED 
 

1. Was the Court of Appeals correct when, in re-
viewing a District Court’s order denying sum-
mary judgment on qualified immunity grounds, it 
declined to exercise plenary review regarding the 
existence or nonexistence of a triable issue of fact 
in a case involving no videotape, audio recording, 
or similarly dispositive evidence that blatantly 
contradicts or utterly discredits Respondent’s 
version of the events?  

2. If the Court of Appeals was required to exercise 
plenary review regarding the existence or nonex-
istence of a triable issue of fact to determine 
whether the defendant deputies were entitled to 
qualified immunity, is a videotape, audio record-
ing or similarly dispositive evidence the only evi-
dence that is sufficient to overcome plaintiff ’s 
conflicting version of events?  
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RESPONDENT’S BRIEF IN OPPOSITION 
TO PETITION FOR A WRIT OF CERTIORARI 

 Respondent Carol George respectfully opposes 
the Petition for a Writ of Certiorari to review the 
decision of the United States Court of Appeals for the 
Ninth Circuit in this case, issued on September 16, 
2013, reproduced in the Appendix to the Petition 
(“App.”).  

 Respondent respectfully provides this response 
to the petition pursuant to the letter from Scott S. 
Harris, Clerk, dated February 11, 2014, directing a 
response on or before March 13, 2014.  

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 Respondent Carol George awoke at her home in 
Santa Barbara on the morning of March 6, 2009 and 
made a snack for her husband Donald George, who 
was suffering from terminal brain cancer. After 
returning to bed, she heard Mr. George take the keys 
to their truck from the night stand. She got out of bed 
and followed him because she was concerned for his 
well being. She saw Mr. George remove his pistol 
from the truck and load it with ammunition. App. 3-4.  

 Respondent called 911 on her cell phone and 
spoke to a California Highway Patrol Dispatcher. She 
can be heard on the audio recording of the call ex-
claiming “No!” and “My husband has a gun!” before 
hanging up the telephone. The dispatcher then con-
tacted a Santa Barbara County 911 operator who 
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called Respondent back and obtained her complete 
address. App. 4.  

 Petitioners, who are Santa Barbara County 
Sheriff ’s deputies, were dispatched to the residence 
for a domestic disturbance involving a firearm. Depu-
ties Jarrett Morris and Jeremy Rogers responded 
first. Respondent met them at the front door. She 
asked them to be quiet and not to scare her husband, 
while also advising that he was on the patio with his 
gun. App. 4-5.  

 Petitioners decided to establish a perimeter 
around the house. They crossed the driveway toward 
a gate on the east side of the property. Morris was in 
the lead, with Schmidt and Rogers following. They 
carried two AR-15 rifles in addition to their service 
revolvers. Rogers turned back to cover the west side 
of the house. Morris tried to assume a position out of 
sight and Schmidt lay down in ice plants at the 
bottom of a steep slope near the southeast corner of 
the house. App. 5.  

 There is not a videotape of the incident and the 
only witnesses are the deputies. The District Court 
concluded that there was a dispute as to which officer 
made contact with Mr. George first. Morris said that 
Schmidt had – announcing “I see the suspect” on the 
radio – while Schmidt claimed that it was Morris who 
initially saw Mr. George. According to a police-
dispatch log, at 8:08 a.m., Mr. George opened the door 
to the balcony. Once he appeared in view of the depu-
ties, Schmidt identified himself as law enforcement 
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and instructed Mr. George to show him his hands. 
Hearing yelling, Rogers left his post out front and 
headed into the backyard. App. 5.  

 Dispatch was told that Mr. George had a firearm 
in his left hand. Morris testified to seeing Mr. George 
“carrying [a] silver colored pistol in his left hand, 
while holding” what he described “as a walker or a 
buggy.” Rogers stated that when George came into 
view, he was holding a gun with the barrel pointing 
down. The District Court concluded that Respondent’s 
evidence, which included an expert witness’s report, 
established a genuine issue of material fact regarding 
whether Mr. George ever manipulated the gun, or 
pointed it at deputies. App. 6.  

 Twelve seconds after the deputies broadcast that 
Mr. George had a firearm, the dispatch log records 
“shots fired.” Mr. George fell to the ground, and 
Rogers continued to shoot. Together the three depu-
ties fired approximately nine shots. Mr. George died 
two hours later at the hospital following surgery and 
admission to the intensive care unit. App. 6-7.  

---------------------------------  --------------------------------- 
 

REASONS FOR DENYING THE PETITION 

 The petition seeks to characterize the decision of 
the District Court and the Circuit Court of Appeals as 
applying the wrong law when, in fact, Petitioners are 
just trying to rehash the facts. The triable issues of 
fact regarding what happened at the rear of the 
George residence during the time Mr. George walked 



4 

out onto his patio and was shot by the deputies are 
significant. The District Court found that there are 
multiple instances of contradictory testimony by the 
deputies. App. 74. The deputies’ testimony conflicted 
regarding critical details of the events including who 
decided to set up a perimeter around the house, who 
saw Mr. George first and how Mr. George was holding 
the gun. App. 70-71. The deputies’ inconsistent 
statements, medical evidence and Respondent’s 
declaration raised a triable issue of fact as to whether 
Mr. George was physically capable of wielding the 
gun as described by the deputies. App. 11. This Court’s 
precedent holds that this sort of evidence may not be 
weighed on summary judgment. “Credibility determi-
nations, the weighing of the evidence, and the draw-
ing of legitimate inferences from the facts are jury 
functions, not those of a judge, whether he is ruling 
on a motion for summary judgment or for a directed 
verdict. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
255, 106 S. Ct. 2505, 2513, 91 L. Ed. 2d 202 (1986). 

 This Court has held that interlocutory appeals 
cannot be extended to orders denying summary 
judgment motions based upon the existence or nonex-
istence of a triable issue of fact. Johnson v. Jones, 515 
U.S. 304, 317-18, 115 S. Ct. 2151, 2158, 132 L. Ed. 2d 
238 (1995). That remains true, even under Scott v. 
Harris, 550 U.S. 372 (2007), unless there is a vide-
otape that blatantly contradicts one party’s version of 
facts. This Court may or may not want to consider a 
case where there is a videotape that purportedly 
meets that standard and decide if the Scott v. Harris 
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exception is proper at all. It seems to conflict with 
this Court’s holdings in Liberty Lobby and Johnson. 
However, the present case is not a vehicle to chal-
lenge that since neither the District Court nor the 
Circuit Court relied on Scott and since there is no 
videotape or other purportedly dispositive evidence on 
the record. 

 In order to make an argument that this Court 
should become involved, despite this disconnect, 
Petitioners argue that the Circuits are in conflict. 
They are not. The Circuits uniformly follow this 
Court’s opinions in Liberty Lobby and Johnson. They 
uniformly say that where there are triable issues 
of fact, that is, where there are facts subject to rea-
sonable dispute, the plaintiff is entitled to a trial. All 
of the Circuits which have issued opinions on the 
subject seem to agree with the exception in Scott v. 
Harris, that where one of the versions of facts is 
“blatantly contradicted by the record, so that no 
reasonable jury could believe it” that version of facts 
can be rejected. The Circuit cases finding that there 
is such “blatantly contradict[ing]” evidence are cases 
involving videotapes that simply cannot be reconciled 
with the version of facts alleged by one side or the 
other. Again, whether or not Scott v. Harris is an 
exception in conflict with this Court’s precedents, 
there is no conflict among the Circuits and the fact 
pattern of Scott does not apply to this kind of case. 
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I. THE OPINION BELOW DOES NOT CON-
FLICT WITH SCOTT V. HARRIS  

 Neither the District Court nor the Circuit Court 
below contest either of the legal principles set forth 
by this Court in Liberty Lobby and Johnson. Nor did 
the courts below either reject or have any basis for 
applying Scott v. Harris. Both courts below acknowl-
edged that the case consisted of two versions of facts 
but that neither was blatantly contradicted by the 
record. There were no videotapes1 or other forms of 
indisputable evidence that resolved the factual dis-
pute. 

 Instead, Petitioners make the futile argument 
rejected in Liberty Lobby that the version of events 
presented by the defense should be given more 
weight. They quibble over a characterization of the 
evidence regarding whether or not the decedent, Mr. 
George, had the ability to hold a gun with two hands 
but that factual dispute is not dispositive of the case. 
Mr. George was a sixty-four-year-old cancer patient 
recovering from brain surgery who had to walk with a 
walker. When they rushed around the house, the 
deputies saw a man come out on his own backyard 
balcony holding his gun while holding on to the 
walker.2 The young officers, none with even three 
years on the department, used their assault weapons 

 
 1 All three officers contended that their dash cam recorders 
did not work that day. 
 2 One officer, at first, thought he was holding onto a bicycle. 
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and a semi-automatic handgun to open fire on Mr. 
George who had committed no crime. Deputy Rogers 
even administered a “coup de grace” shot through Mr. 
George’s face while Mr. George was lying on his back 
with his walker on top of him because he said Mr. 
George was still “twitching.”3 

 The triable issues in this case are not limited to 
the question of whether Mr. George could have lifted 
a gun with two hands. His wife did not think so and 
so testified. There are multiple instances of contradic-
tory testimony by the deputies regarding what hap-
pened in the moments leading up to the shooting. 
App. 74. The deputies’ testimony conflicted regarding 
who decided to set up a perimeter around the house, 
who saw Mr. George first and how Mr. George was 
holding the gun. App. 70-71. Medical evidence and 
Respondent’s declaration called into question whether 
Mr. George was physically capable of wielding the 
gun as described by the deputies. App. 11.  

 In contrast to the facts of Scott v. Harris, Peti-
tioners in the present case have failed to identify any 
“visible fiction” relied upon by the District Court. 
Nowhere is there the type of evidence in the record 

 
 3 It is not part of the record below, however, since killing 
Mr. George, Deputy Rodgers has killed three additional people 
while on duty; two by causing an automobile accident and the 
third, by shooting an unarmed man to death on the side of the 
road. Respondent has advised the District Court that she will 
make a motion to re-open discovery in light of these subsequent 
acts of violence. 
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that is capable of showing that Respondent’s version 
of facts is “blatantly and demonstrably false” or is “so 
blatantly contradicted by the record, so that no rea-
sonable jury could believe it.” There is no videotape 
since the deputies claim that none of their video or 
audio recording devices were working that morning. 
There was no other evidence that was of the type 
tending to show that the Respondent’s version of 
events should be discounted let alone found to be 
blatantly contradicted. Therefore, neither the District 
Court nor the Circuit Court had a basis to apply the 
corollary to the general rule that a triable issue of 
fact should go to the jury, since that corollary requires 
that there be something like videotape evidence, not 
just argument. Petitioners would have appellate 
courts engage in the kind of fact-finding this Court 
held is best left to the jury. Liberty Lobby, Inc., supra 
at 255.  

 This case is a far cry from a case in which a 
videotape clearly supports one party’s version of the 
events and contradicts the other party’s version. 
Thus, unlike Scott v. Harris, we do not have a situa-
tion in which “opposing parties tell two different 
stories, one of which is blatantly contradicted by the 
record, so that no reasonable jury could believe it.” 
Instead, the present case is the typical qualified 
immunity case where the facts are disputed and there 
is no videotape of the conduct which “means adopting 
. . . the plaintiff ’s version of the facts.” Scott v. Har-
ris, supra at 378. 
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II. THE OPINION BELOW DOES NOT CON-
FLICT WITH THE APPELLATE DECI-
SIONS FROM OTHER CIRCUITS  

 Neither the District Court nor the Circuit Court 
had a basis to apply the Scott corollary to the general 
rule that a triable issue of fact should go to the jury, 
since that corollary requires that there be a videotape 
or similarly dispositive evidence, not just argument. 
The cases cited by Petitioners make this point and 
are not in conflict with the decision below. 

 Wallingsford v. Olson, 592 F.3d 888 (8th Cir. 
2010), like Scott v. Harris, involved a videotape and 
the Circuit Court found that because the videotape 
clearly contradicted the version of the story told by 
the plaintiff, they were required to “view the facts in 
the light depicted by the videotape.” Wallingsford v. 
Olson, supra. However, even where there are video-
tapes, the Courts have not automatically upheld 
summary judgment. Pourmoghani-Esfahani v. Gee, 
625 F.3d 1313 (11th Cir. 2010) involved a videotape 
and there the court found that the video did not 
blatantly contradict the plaintiff ’s version of facts. 
Witt v. W. Virginia State Police, Troop 2, 633 F.3d 272 
(4th Cir. 2011) also involved a videotape but, again 
made it clear that the fact of a video does not elimi-
nate the plaintiff ’s version of facts unless it blatantly 
contradicted that version so that no reasonable jury 
could believe it. In these latter two cases, the video-
tape was not enough. 

 Other cases cited by Petitioners are inapposite 
and did not conflict with the proper interpretation 
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given by the District Court and Circuit Court in this 
case. For instance, Chappell v. City of Cleveland, 585 
F.3d 901, 911 (6th Cir. 2009), involved a “purely legal 
issue” and a conclusion that the District Court im-
properly engaged in the kind of “theoretical specula-
tion” prohibited by Graham v. Connor, 490 U.S. 386, 
109 S. Ct. 1865, 104 L. Ed. 2d 443 (1989). That is not 
the case here. Here, there are triable issues of fact 
which, if resolved in favor of Respondent by a reason-
able jury, support the claims for liability.  

 Lewis v. Tripp, 604 F.3d 1221 (10th Cir. 2010), 
while citing the Scott case in passing, actually was 
decided on another basis entirely. In Lewis, the Tenth 
Circuit found that the District Court failed “to identi-
fy the particular charged conduct that it deemed 
adequately supported by the record” and conducted de 
novo review of the entire record on that basis citing 
Behrens v. Pelletier, 516 U.S. 299, 312-13, 116 S. Ct. 
834, 133 L. Ed. 2d 773 (1996). Lewis v. Tripp, supra at 
1225.  

 Additional cases cited by Petitioners, support the 
findings and holdings of the District and Circuit 
Courts below in this case. Blaylock v. City of Phila-
delphia, 504 F.3d 405 (3d Cir. 2007) is one where 
there was no videotape or similar type of evidence on 
the record. There the Circuit Court held, as here, that 
“unlike Scott v. Harris, we do not have a situation in 
which opposing parties tell two different stories, one 
of which is blatantly contradicted by the record, so 
that no reasonable jury could believe it.” Blaylock v. 
City of Philadelphia, supra at 414. Like this case, the 
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court in Blaylock found that there were triable issues 
and summary judgment was properly denied.  

 In Campos v. Van Ness, 711 F.3d 243 (1st Cir. 
2013), the First Circuit rejected the application of 
Scott to a case where there was no videotape or 
similar evidence. In Campos, the defendants sought 
to fit their case within the Scott framework by claim-
ing that the plaintiff ’s description of the shooting was 
“so discredited by the record that no reasonable jury 
could believe her” and urging the First Circuit to 
decide the legal question of immunity based largely 
on the defendant’s account. The First Circuit cited 
Scott but found that the case was “a long way from 
the videotape in Scott that captured the car chase in 
question and ‘quite clearly contradict[ed]’ the plain-
tiff ’s account.” Campos v. Van Ness, supra at 247. The 
First Circuit affirmed the denial of the motion on the 
ground that there remained a genuine dispute of 
material fact as to the exact circumstances of the 
shooting, which must be resolved by a jury. Campos v. 
Van Ness, supra at 245.  

 Thompson v. King, 730 F.3d 742 (8th Cir. 2013) 
acknowledged the Scott rule but, once again, found it 
did not apply. There was no videotape or other evi-
dence that would blatantly contradict plaintiff ’s 
version of the facts. Thompson v. King, supra at 749.4  

 
 4 Contrary to Petitioner’s summary of the case, the opinion 
in Thompson v. King does not state that the Eighth Circuit 
reviewed a videotape. 
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 Coble v. City of White House, Tenn., 634 F.3d 865 
(6th Cir. 2011) involved an audio recording but the 
court found that the audio recording did not blatantly 
contradict plaintiff ’s version of events and held that 
there was a genuine issue of material fact as to 
whether the defendant used excessive force because 
the plaintiff ’s version of the events was not so utterly 
discredited by the record that no reasonable jury 
could believe it. Coble v. City of White House, supra at 
870.  

 In Wilkinson v. Torres, 610 F.3d 546 (9th Cir. 
2010), the Ninth Circuit addressed Scott v. Harris as 
the other Circuits have done. The Ninth Circuit 
concluded that appellate jurisdiction is limited by 
genuine disputes of material fact but that appellate 
courts may determine in certain cases that factual 
disputes are not genuine: 

Our jurisdiction to review an interlocutory 
appeal of a denial of qualified immunity . . . 
is limited exclusively to questions of law. 
Where disputed issues of material fact exist, 
we must assume the version of facts present-
ed by the plaintiff. . . . However, when the 
facts, as alleged by the non-moving party, are 
unsupported by the record such that no rea-
sonable jury could believe them, we need not 
rely on those facts for purposes of ruling on 
the summary judgment motion.  

Id. at 550 (citations and internal quotation marks 
omitted). 
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 In addition, the author of the decision in Wil-
kinson, Judge Tashima, “has taken the position that 
Wilkinson ‘did not address the jurisdictional defect 
that [fact related] issues potentially raise under 
Johnson.” Conaster v. N. Las Vegas Police Dep’t, 445 
F.App’x 932, 933 (9th Cir. 2011) (per curiam).  

 Liberty Lobby, Inc. is this Court’s statement on 
the issue. “Credibility determinations, the weighing 
of the evidence, and the drawing of legitimate infer-
ences from the facts are jury functions, not those of a 
judge, whether he is ruling on a motion for summary 
judgment or for a directed verdict. Liberty Lobby, Inc., 
supra 255. Liberty Lobby is not in conflict with Scott. 
Scott is simply a corollary pertaining to credible 
videotape evidence that blatantly contradicts the 
“visible fiction” of one party’s version of facts. The 
Scott corollary simply had no factual applicability to 
this case.  

 Respondent respectfully submits that, even if the 
Court finds that the issue is significant enough to be 
considered, cases involving the factual scenario 
present here have not yet had the sufficient oppor-
tunity to percolate through the Circuit Courts to 
warrant a grant of certiorari at this time.  
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III. THE OPINION BELOW DOES NOT AS-
SERT THAT THE RULE IN SCOTT IS 
LIMITED TO CASES WITH A VIDEO RE-
CORDING 

 Petitioners claim that the Ninth Circuit’s asser-
tion that the rule in Scott is limited to cases with a 
video recording is an overly narrow interpretation of 
the case. Petn. 26. Petitioners assert that this inter-
pretation of Scott provides a separate basis to grant 
certiorari because it is inconsistent with the decision 
itself, and is a separate source of disagreement be-
tween appellate courts. Petn. 27. This assertion 
inaccurately characterizes the decision in the court 
below. The court below never stated that Scott is 
limited to videotape evidence. Instead, in rejecting 
the dissent’s view of Scott, the Ninth Circuit pointed 
to the absence of any videotape, audio recording or 
similarly dispositive evidence that blatantly contra-
dicts or utterly discredits Respondent’s side of the 
story. The court below characterizes the sort of evi-
dence described by Scott as “videotape, audio record-
ing or similarly dispositive evidence,” which does not 
amount to an overly narrow interpretation.  

 To the extent the Scott rule provides a basis for 
appellate review of factual disputes in some instanc-
es, given the lack of any videotape or other piece of 
dispositive evidence in this case to blatantly contra-
dict Respondent’s version of the events, this case does 
not provide a suitable vehicle to offer guidance on 
what sort of evidence may be reviewed by appellate 
courts under Scott.  
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IV. THE OPINION BELOW DOES NOT UN-
DERCUT QUALIFIED IMMUNITY 

 This Court has previously declined to extend 
interlocutory appeals to orders denying summary 
judgment motions based upon the existence or nonex-
istence of a triable issue of fact. Johnson v. Jones, 515 
U.S. 304, 317-18, 115 S. Ct. 2151, 2158, 132 L. Ed. 2d 
238 (1995). In doing so, the Court has acknowledged 
that forcing public officials to go to trial before having 
the chance to appeal “threatens to undercut the very 
policy (protecting public officials from lawsuits) that 
(the Mitchell Court held) militates in favor of imme-
diate appeals.” Id. Notwithstanding that concern, the 
Court has identified the countervailing considerations 
of precedent, fidelity to statute and underlying poli-
cies which are “too strong to permit the extension of 
Mitchell to encompass appeals from orders of the sort 
before us.” Id. Respondent respectfully submits that 
the present case, one in which there is no videotape, 
audio recording, or similarly dispositive evidence that 
blatantly contradicts or utterly discredits Respon-
dent’s side of the story, does not present a compelling 
basis to depart from this Court’s precedent in Liberty 
Lobby and Johnson.  

 
V. THE COURT BELOW FULLY CONSID-

ERED AND CORRECTLY DECIDED THE 
ISSUES 

 The petition characterizes the decision of the 
Circuit Court of Appeals as failing to follow Scott v. 
Harris. However, Petitioner’s true gripe is that the 
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courts below declined to engage in making credibility 
determinations and weighing evidence. Petitioners’ 
appeal below was couched in the language of asking 
the Ninth Circuit to review the materiality of the 
disputed facts presented by Respondent. App. 10. 
However, as the Ninth Circuit noted, “[a]t bottom, 
their contention is that Carol could not ‘prove at trial’ 
that Donald did not turn and point his gun at depu-
ties. Johnson v. Jones, 515 U.S. 304, 313 (1995).” App. 
10. Given that there was no videotape, audio record-
ing or similarly dispositive evidence, the Ninth Cir-
cuit properly did not apply Scott v. Harris. The Ninth 
Circuit found that their review was “confined to the 
question of whether the defendants would be entitled 
to qualified immunity as a matter of law, assuming 
all factual disputes are resolved, and all reasonable 
inferences are drawn, in plaintiff ’s favor.” App. 14-15. 
They pointed to this Court’s post-Scott reaffirmation 
that “immediate appeal from the denial of summary 
judgment on a qualified immunity plea is available 
when the appeal presents a ‘purely legal issue’ ” in 
Ortiz v. Jordan, 131 S. Ct. 884, 891 (2011). App. 13-
14. They conducted that analysis and correctly de-
cided in Respondent’s favor.  

 As the court below noted, the only witness who 
could offer direct testimony for the plaintiff about 
what happened before the shooting was killed. App. 
10. Given that circumstance, the District Court and 
Ninth Circuit looked to the decedent’s version of 
events to be constructed circumstantially from com-
petent expert and physical evidence, as well as from 
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inconsistencies in the testimony of law enforcement. 
App. 10. The courts below found inconsistencies in 
the deputies testimony, medical evidence and a 
declaration from Respondent calling into question 
whether Donald George was physically capable of 
wielding the gun as Petitioners described. App. 11. 
This evidence amounts to a genuine dispute of fact 
such that a reasonable jury could disbelieve the 
officers’ testimony and rely on record evidence to 
conclude that Mr. George had not ignored commands 
to drop the gun, or taken other threatening measures 
such as pointing the weapon at the deputies. Id.  

 The District Court and Ninth Circuit correctly 
applied the factors set forth in Graham v. Connor, 
supra and determined that a reasonable jury could 
determine that the deputies violated the Fourth 
Amendment. App. 20-21. In particular, the facts are 
sufficient to allow a reasonable jury to find that the 
“deputies indeed shot the sixty-four-year-old decedent 
without objective provocation while he used his 
walker, with his gun trained on the ground.” App. 20. 
The courts below correctly held that the issue of 
whether those facts can be proved at trial is properly 
left to a jury. Johnson v. Jones, 515 U.S. 304 (1995).  

 While Petitioners are vehement that their ver-
sion of events is more credible, that vehemence does 
not amount to the kind of irrefutable evidence that 
blatantly contradicts one side’s version of events. 
Lacking any evidence like the videotape in Scott, this 
case presents the usual issue of which side is more 
credible. This Court has held in Liberty Lobby and 
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Johnson that such a dispute is best left to the jury. 
There is thus no reason for this Court to grant certio-
rari to review the Ninth Circuit’s routine application 
of Liberty Lobby and Johnson to these facts. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the reasons stated above, the petition for a 
writ of certiorari should be denied. 

Dated: March 13, 2014 
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