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INTEREST OF AMICI CURIAE1 

 The amici States have either already enacted 

laws or would like to remain free to enact laws 

requiring government employees, public-benefits 

recipients, or both to submit to drug testing.  In the 

employment context, these laws put governmental 

employers on equal footing with the substantial 

percentage of private employers that require such 

testing.  In the benefits context, the laws help ensure 

that taxpayer money is used effectively, providing 

beneficiaries with the resources needed to care for 

dependent children and obtain employment.  The 

amici States have an interest in preserving these 

laws, which are needed to employ a responsible and 

productive state workforce, maintain public trust in 

government, and further the goals of public-

assistance programs. 

 In holding that “[s]urrendering to drug testing in 

order to remain eligible for a government benefit 

such as employment or welfare . . . is not the type of 

consent that automatically renders a search 

reasonable” for Fourth Amendment purposes, Pet. 

App. 43a, the court of appeals’ opinion jeopardizes 

these laws.  As explained below, the Eleventh 

Circuit’s departure from decisions of both this Court 

and other courts of appeals should compel not only a 

grant of certiorari, but also a judgment of reversal. 

                                            
1 Counsel for the State of Texas provided timely notice of 

amici’s intent to file this brief.  See S. CT. R. 37.2(a).  Because 

amici are States represented by their Attorneys General, Rule 

37.2(a)’s consent requirement does not apply.  Id. R. 37.4. 



2 

 

 

SUMMARY OF THE ARGUMENT 

 The amici States support the petitioner’s request 

for a writ of certiorari for two reasons.  First, the 

policies underlying the Executive Order at issue in 

this case, see Pet. App. 102a–04a, find expression in 

other state laws and regulations that likewise 

impose drug-testing requirements on public 

employees and job applicants.  The Eleventh 

Circuit’s split with the Third and Fifth Circuits on 

whether an employee’s consent to such a 

requirement precludes a Fourth Amendment claim, 

see Pet. 14–22, calls the constitutionality of all of 

those requirements into doubt.  Because several 

other courts of appeals have already taken the 

Eleventh Circuit’s side on this issue, see id., the 

Court should resolve the split now.  A decision in this 

case would provide needed guidance both to lower 

courts considering Fourth Amendment challenges to 

other public employers’ drug-testing requirements 

and to state legislatures considering whether to 

enact such requirements. 

 Second, although this case concerns a drug-

testing requirement in the public-employment 

context, the court of appeals did not limit its 

reasoning to that context.  Indeed, the court stated 

that its conclusion with respect to consent applied 

with the same force in the public-benefits context, 

calling a second body of state law into doubt.  The 

court of appeals’ reasoning is inconsistent with 

Wyman v. James, 400 U.S. 309 (1971), in which the 

Court found no Fourth Amendment problem with 
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requiring public-benefits recipients to consent to 

home visits by social workers as a condition of 

receiving aid, and with other decisions of this Court 

recognizing that the government may 

constitutionally withhold public benefits based on 

would-be recipients’ exercise of fundamental rights.  

A grant of certiorari in this case could thus provide 

needed clarity not only in the public-employment 

context, but in the public-benefits context as well. 

ARGUMENT 

A. Resolution Of The Questions Presented 

Will Affect Numerous States’ Drug-Testing 

Laws In The Public-Employment Context. 

 The implications of the court of appeals’ opinion 

are not limited to the State of Florida.  A number of 

other States’ laws and regulations require drug 

testing of public employees, job applicants, or both.  

See, e.g., ARIZ. REV. STAT. § 23-493–493.12; GA. CODE 

§§ 45-23-1–9, 45-20-110–111, 34-9-410–421; 20 ILL. 

COMP. STAT. 2610/12.5; KAN. STAT. § 75-4362; KY. 

REV. STAT. § 161.175; LA. REV. STAT. § 49:1001–1002; 

MD. CODE REGS. 17.04.09.01–.15; N.M. STAT. § 9-7-

18; OHIO ADMIN. CODE 123:1-76-01–14; S.D. ADMIN. 

R. 55:05:01:01–:09:05. 

 Although the Court has held that drug testing 

constitutes a “search” for Fourth Amendment 

purposes, Skinner v. Ry. Labor Executives’ Ass’n, 489 

U.S. 602, 617 (1989), it has also explained that “one 

of the specifically established exceptions to the 

[Fourth Amendment] requirements of both a warrant 
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and probable cause is a search that is conducted 

pursuant to consent.” Schneckloth v. Bustamonte, 

412 U.S. 218, 219 (1973); accord, e.g., United States 

v. Sihler, 562 F.2d 349, 350 & n.2 (5th Cir. 1977).  

Whether explicitly or implicitly, the state statutes 

and regulations noted here require such consent as a 

condition of employment. 

 Numerous policy rationales support these laws.  

Employees who abuse drugs are more likely to create 

workplace safety hazards, be less productive, and file 

more health-care claims than their drug-free 

counterparts.  See Pet. App. 111a (citing exhibits to 

the petitioner’s district-court statement of material 

facts).  Taxpayers should not be forced to fund illegal 

activity, and they should be able to trust that those 

who serve them as government employees will do so 

competently and will respect and uphold the law. 

 Moreover, these state statutes and regulations 

mirror many private employers’ policies requiring 

drug testing as a condition of employment.  See id. at 

118a–120a (citing studies reflecting the substantial 

percentage of private employers that have such 

policies).  In holding that consent is insufficient to 

quell Fourth Amendment concerns arising from drug 

testing in the public-employment context, id. at 43a, 

the court of appeals’ opinion not only frustrates the 

sound rationales behind these statutes and 

regulations, but also creates a perverse incentive for 

drug users to work for the government, rather than 

for private employers. 
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 That result is both anomalous and erroneous.  

This Court’s decisions “have sustained compre-

hensive and substantial restrictions upon activities 

of both federal and state employees lying at the core 

of the First Amendment.”  Kelley v. Johnson, 425 

U.S. 238, 245 (1976).  The court of appeals’ opinion 

creates a different standard for the Fourth 

Amendment, suggesting that while a State may, for 

example, lawfully prohibit its employees from 

playing active roles in political campaigns, U.S. Civil 

Serv. Comm’n v. Nat’l Ass’n of Letter Carriers, AFL-

CIO, 413 U.S. 548, 556 (1973), and discipline them 

for work-related speech, Garcetti v. Ceballos, 547 

U.S. 410, 421 (2006), it may not implement a policy 

aimed at ensuring that they do not report to work 

high on drugs. 

 The Court should not countenance that result, 

which contradicts decisions establishing that govern-

mental employees enjoy fewer, rather than more, 

constitutional protections than their private-sector 

counterparts.  Further review is warranted for that 

reason alone. 

B. The Court Of Appeals’ Opinion Also 

Erroneously Impugns Numerous Drug-

Testing Laws In The Benefits Context. 

 1.  21 U.S.C. § 862b provides that, “[n]otwith-

standing any other provision of law, States shall not 

be prohibited by the Federal Government from 

testing welfare recipients for use of controlled 

substances nor from sanctioning welfare recipients 

who test positive for use of controlled substances.”  
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See also H.R. Rep. 104-651, at 6 (1996), as reprinted 

in 1996 U.S.C.C.A.N. 2183, 2187 (explaining that 

Congress’s welfare reform plan “combat[ted] 

substance abuse by allowing States to sanction 

welfare recipients who test positive for illicit drug 

use”).  In accordance with this assurance, many 

States have enacted laws requiring drug testing of 

public-benefits recipients, and similar legislation has 

been proposed in many more States.2 

 As with laws requiring drug testing in the public-

employment context, States have strong policy 

reasons for enacting similar laws in the benefits 

context.  Remaining drug-free is an important, if not 

essential, factor in obtaining employment in the 

private sector.  See Pet. App. 118a–120a.  It is also 

often a critical factor in providing children the 

parental support and guidance they need. 

 The court of appeals’ broadly worded opinion, 

however, calls all state laws and proposed laws 

requiring drug testing of public-benefits recipients 

                                            
2 See National Conference of State Legislatures, Drug Testing 

and Public Assistance, http://www.ncsl.org/research/human-

services/drug-testing-and-public-assistance.aspx (last visited 

Feb. 14, 2014) (noting that nine States already require drug 

testing of benefits applicants or recipients, 29 States proposed 

similar legislation in 2013, and that some of the legislative 

proposals reportedly failed because of Marchwinski v. Howard, 

60 F. App’x 601 (6th Cir. 2003) (unpublished order affirming a 

district court’s finding of unconstitutionality, Marchwinski v. 

Howard, 113 F. Supp. 2d 1134 (E.D. Mich. 2000), by virtue of 

an equally divided en banc vote)). 
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into doubt.  Building on another Eleventh Circuit 

opinion that deemed “a welfare recipient’s 

mandatory ‘consent’ . . . of no constitutional 

significance because it was a submission to authority 

rather than . . . an understanding and intentional 

waiver of a constitutional right,” Pet. App. 42a 

(quoting Lebron v. Sec’y, Fla. Dep’t of Children & 

Families, 710 F.3d 1202, 1214–15 (11th Cir. 2013) 

(some internal quotation marks omitted)), the court 

of appeals concluded that “[s]urrendering to drug 

testing in order to remain eligible for a government 

benefit such as employment or welfare . . . is not the 

type of consent that automatically renders a search 

reasonable as a matter of law.”  Id. at 43a. 

 As explained below, that reasoning is inconsistent 

with decisions of this Court.  Certiorari is warranted 

to resolve that inconsistency and remove the cloud 

that the court of appeals’ opinion placed over both 

existing state laws requiring drug testing in the 

public-benefits context and other States’ prospects of 

enacting similar laws. 

 2.  In a footnote, the court of appeals attempted to 

distinguish this Court’s decision in Wyman.  Id. at 

43a n.4.  That effort fails.  When considered in full, 

and in conjunction with other decisions of the Court 

addressing voluntary relinquishment of constitu-

tional rights in exchange for government benefits, 

Wyman precludes the court of appeals’ act of 

pinioning consent. 

 Wyman considered “whether a beneficiary of the 

program for Aid to Families with Dependent 
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Children (AFDC) may refuse a home visit by the 

caseworker without risking the termination of 

benefits.”  400 U.S. at 310 (footnote omitted).  

AFDC’s purpose was to “encourag[e] the care of 

dependent children in their own homes or in the 

homes of relatives by enabling each State to furnish 

financial assistance and rehabilitation and other 

services * * * to needy dependent children and the 

parents or relatives with whom they are living to 

help maintain and strengthen family life * * *.”  Id. 

at 315 (internal quotation marks omitted).  The 

mandatory home visit at issue in Wyman was meant 

to further that purpose.  See id. at 317. 

 For several reasons, the Court concluded that the 

home visit was not a “search . . . in the Fourth 

Amendment meaning of that term.”  Id.  For one 

thing, the visit was both “rehabilitative and 

investigative,” and the Court declined to equate its 

investigative component with “a search in the 

traditional criminal law context.”  Id.; see also id. at 

319 (describing the home visit as “a gentle means” of 

“assuring that the intended and proper objects of . . . 

tax-produced assistance are the ones who benefit 

from the aid [the State] dispenses”). 

 But another reason that the type of home visit at 

issue in Wyman could not qualify as an 

unconstitutional search was that “the visitation in 

itself is not forced or compelled . . . .  If consent to the 

visitation is withheld, no visitation takes place.  The 

aid then never begins or merely ceases, as the case 

may be.  There is no entry of the home and there is 
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no search.”  Id. at 317–18; see Schneckloth, 412 U.S. 

at 220 (reflecting that, when consent to a search is 

given, the search does not violate the Fourth 

Amendment).  The Court emphasized that the choice 

about whether to allow the home visit to occur “is 

entirely [the beneficiary’s].”  Id. at 324 (analogizing 

the situation to that of a taxpayer whose lawful 

refusal to produce proof of a deduction results in 

greater tax liability). 

 The court of appeals rejected the petitioner’s 

reliance on Wyman, stating that “[s]ince the Wyman 

Court held the visit not to be a search, while the 

Supreme Court has repeatedly and squarely held 

that a drug test is a search, see, e.g., Vernonia [Sch. 

Dist. 47J v. Acton, 515 U.S. 646, 652 (1995)], Wyman 

is inapposite.”  Pet. App. 43a n.4.  That cursory 

dismissal ignores Wyman’s statement that a 

beneficiary’s ability to withhold consent was one of 

the reasons that the home visit could not be viewed 

as an unconstitutional search and its conclusion that 

the plaintiff could not “utilize the Fourth 

Amendment as a wedge” to obtain benefits while 

refusing to allow the visits to take place.  400 U.S. at 

317–18, 321–22. 

 Far from “inapposite,” Pet. App. 43a n.4, Wyman 

is highly relevant to the Fourth Amendment issue 

that the court of appeals decided.  Consent to a 

search precludes a valid Fourth Amendment claim as 

long as the consent is “freely and voluntarily given.”  

Bumper v. North Carolina, 391 U.S. 543, 548 (1968).  

In Wyman, the Court gave no indication that the 
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plaintiff’s consent would be insufficient, under that 

standard, for Fourth Amendment purposes.  Rather, 

the Court emphasized that “the visitation in itself is 

not forced or compelled” and that the decision about 

whether to allow the home visit remained entirely in 

the beneficiary’s hands.  400 U.S. at 317–18, 324. 

 At the very least, the quoted language from 

Wyman creates uncertainty as to whether other 

public-benefits applicants and recipients may 

consent, for Fourth Amendment purposes, to drug 

testing in order to receive taxpayer funds.  See, e.g., 

United States v. Scott, 450 F.3d 863, 867–68 (9th Cir. 

2006) (citing Wyman for the proposition that 

“government may sometimes condition benefits on 

waiver of Fourth Amendment rights”); Sherar v. 

Cullen, 481 F.2d 945, 947 (9th Cir. 1973) (stating 

that Wyman held, in relevant part, that “even if 

there were an unreasonable search, the welfare 

recipient had waived the right to object by accepting 

benefits”). 

 That uncertainty is magnified by other decisions 

of this Court allowing government to put citizens to 

the same type of “Hobson’s choice” that the court of 

appeals considered the question of consent in this 

case to involve.  Pet. App. 40a.  In Lyng v. UAW, for 

instance, the Court held that the government could 

refuse to extend food-stamp benefits to workers on 

strike despite the burden that policy placed on First 

Amendment rights.  485 U.S. 360, 368 (1988).  

Although the Court acknowledged that the 

government’s policy “ma[de] it harder for strikers to 
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maintain themselves and their families during the 

strike and exert[ed] pressure on them to abandon 

their union,” it concluded that “the strikers’ right of 

association does not require the Government to 

furnish funds to maximize the exercise of that right.”  

Id.; see also, e.g., South Dakota v. Neville, 459 U.S. 

553, 563 (1983) (concluding that a State may, 

consistent with the Fifth Amendment, offer a drunk-

driving suspect “the choice of submitting to [a] blood-

alcohol test or having his refusal used against him”); 

Zap v. United States, 328 U.S. 624, 628 (1946) 

(holding that Fourth and Fifth Amendment rights 

may be waived as a condition of obtaining a 

government contract). 

 In short, beyond the circuit conflict that the 

petition highlights, the court of appeals’ categorical 

rejection of consent-based defenses to Fourth 

Amendment claims in the public-employment and 

benefits contexts is in tension with this Court’s 

precedent.  Especially when paired with the number 

of state laws and legislative proposals that the court 

of appeals’ reasoning calls into doubt, that conflict 

warrants further review. 
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CONCLUSION 

 The petition for a writ of certiorari should be 

granted. 

 Respectfully submitted. 
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