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REPLY BRIEF FOR PETITIONERS 

Respondent’s brief in opposition fails to reconcile the 
conflicting decisions of the court of appeals below, 
the Eleventh Circuit, and several district courts.  
Respondent cannot dispute that on any set of facts 
or in any procedural posture the court of appeals’ 
analysis below would yield a result contrary to the 
Eleventh Circuit’s decision in APA Excelsior III L.P. v. 
Premiere Technologies, Inc., 476 F.3d 1261 (11th Cir. 
2007), and the district court decisions cited in the 
petition.  Nor does Respondent dispute that the 
question whether a Section 11 remedy can exist for 
locked-up investors—the sole issue presented by the 
petition—will recur as long as lock-up agreements 
continue to be standard features of stock-for-stock 
mergers.  For these reasons, certiorari should be 
granted. 

ARGUMENT 

1.  The factual and procedural distinctions Respond-
ent attempts to draw between the court of appeals’ 
decision below and APA Excelsior are immaterial, 
inaccurate, or both. 

a.  Respondent attempts to distinguish APA 
Excelsior on the ground that plaintiffs there had 
waived the argument “that signing a voting agreement 
and proxy was not an irrevocable commitment to 
exchange stock.”  Opp. 10.  That fact makes no 
difference, however, because on the court of appeals’ 
reasoning, no locked-up plaintiff could ever be 
irrevocably bound.  The allegations the court of 
appeals relied on to conclude that Respondent was not 
irrevocably committed until after the merger always 
apply in stock-for-stock mergers of publicly-held 
corporations:  Such mergers are always contingent on 
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the filing of a truthful registration statement; always 
contingent on the required majority of shareholders 
voting in favor of the merger; always contingent on the 
target not terminating the merger agreement for 
cause; and always contingent on a court not enjoining 
the merger.  See Opp. 2, 5.  Because the court of 
appeals’ reasoning thus extends to every stock-for-
stock merger of publicly-traded corporations, it 
conflicts with that of the Eleventh Circuit on any set 
of facts. 

b.  Respondent next contends that APA Excelsior 
is factually distinguishable because there, “the 
plaintiffs’ voting agreement expressly provided that 
the acquiring company was under no obligation to file 
a registration statement with the SEC.”  Opp. 11.  
That is incorrect:  The provision Respondent relies on 
did not concern a registration statement that precedes 
a stock-for-stock merger, which is the registration 
statement relevant here.  Rather, the registration 
statement that the acquiring company was under no 
obligation to file was one for a post-merger, secondary 
offering.1  As here, the acquiring company in APA 
                                                 

1 The provision Respondent paraphrases was included in a 
separate agreement executed by the APA Excelsior plaintiffs, see 
APA Excelsior, 476 F.3d at 1265, acknowledging that they were 
“affiliates” of the target company and that the shares they would 
receive if the merger was consummated would therefore 
be subject to resale restrictions under SEC Rule 145(c).  See 
Premiere Technologies, Inc. Amendment No. 1 to Form S-4 
Registration Statement Under the Securities Act of 1933 
(“Premiere Form S-4”) at A38-A41 (Jan. 28, 1998), available at 
http://www.sec.gov/Archives/edgar/data/880804/0000931763-98-
000128.txt (last accessed Feb. 24, 2014), at A39.  They 
acknowledged that the acquiring company was “under no 
obligation to file a registration statement with the [SEC] covering 
the disposition of the [plaintiff’s] shares of Parent Common 
Stock.”  APA Excelsior, 476 F.3d at 1256 (italics in original; bold 
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Excelsior was required to issue a registration state-
ment prior to the merger in which the plaintiffs would 
acquire their shares.2  Thus, just as Respondent 
argues that his irrevocable investment decision was 
traceable to a registration statement that issued 
weeks later because the registration statement was a 
prerequisite to the consummation of the merger, so  
the same argument would apply to the APA Excelsior 
plaintiffs:  Had there been no registration statement, 
there would have been no merger, and had there been 
no merger, the APA Excelsior plaintiffs’ shares would 
not have been converted into shares of the acquiring 
company. 

c.  Respondent contends that APA Excelsior also 
differs from this case because it was decided on 
summary judgment, but fails to explain why it matters 
whether a pure question of law like the one presented 
by the petition is decided at the pleading stage or on 
summary judgment.  There is no factual dispute to be 
resolved here, for Respondent has alleged a number 
of circumstances under which he would not have 

                                                 
added).  But that meant only that the acquiring company was 
under no obligation to register a secondary offering of the shares 
that would operate to lift the resale restrictions on the plaintiffs’ 
shares.  See generally Kab Lae Kim, A Study on Rule 145 of the 
Securities Act of 1933: How to Provide Clarity and Predictability 
in Rule 145 Transactions, 40 AKRON L. REV. 131, 160-63 (2007).  
Although it appears that the Eleventh Circuit, like Respondent, 
may have misapprehended the meaning of this statement, it is 
clear that the provision—cited by the court in a discussion of 
considerations that “merely reinforce[d] [its] conclusion”—was in 
no way dispositive in APA Excelsior.  476 F.3d at 1276. 

2 See Premiere Form S-4, Agreement and Plan of Merger § 7.02 
at A38 (“As promptly as practicable after the execution of this 
Agreement, Parent shall prepare and file with the SEC the 
Prospectus/Proxy Statement and the S-4 Registration[.]”).   
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received his Peregrine shares had Peregrine filed a 
truthful registration statement, notwithstanding his 
irrevocable voting decision made weeks prior to the 
existence of the registration statement.  The only 
question presented by this petition is whether those 
circumstances are sufficient to extend him a Section 
11 remedy. 

2.  Respondent’s purported distinctions of the nu-
merous district court cases that conflict with the court 
of appeals’ decision below are unavailing.  

a.  Respondent argues that the court of appeals’ 
decision below does not conflict with cases discussing 
Section 144 Exxon Capital exchanges because those 
cases did not concern mergers and because “the 
investors’ losses had already been realized when 
they received their unregistered bonds before the 
registration statements were filed.”  Opp. 13.  This 
characterization of those cases, however, has little to 
do with the actual analyses of the courts that decided 
them, which focus on the timing of the investment 
decision—not the conversion of the security—and thus 
are in direct conflict with the court of appeals’ analysis 
below.  See, e.g., In re HealthSouth Corp. Sec. Litig., 
261 F.R.D. 616, 657 (N.D. Ala. 2009) (“[A] registration 
statement cannot be the basis for an investment 
decision where an investor made its investment 
decision before the registration statement had been 
filed.”) (emphasis in original). 

b.  Respondent also contends that district court 
cases denying Section 11 remedies to plaintiffs who 
cannot “trace” their shares to a defective registration 
statement are not in conflict with the court of appeals’ 
decision below “because there is no dispute that 
Hildes’s Peregrine shares were issued under the 
defective registration statement.”  Opp. 14.  But 
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this argument focuses only on when Respondent’s 
Harbinger shares were converted into Peregrine 
shares and ignores when he made his investment 
decision; the investment decision, as these district 
courts have made clear, is the relevant event that 
must be traceable to the false registration statement.  
See, e.g., HealthSouth, 261 F.R.D. at 648 (“If simple 
logic shows that the plaintiff’s investment decision 
occurred before the registration statement, then the 
decision is not traceable to a registration statement 
and no basis arises for a Section 11 claim.”) (emphasis 
in original).3   

Moreover, Respondent’s suggestion that “tracing” 
cases are inapposite is belied by the Eleventh 
Circuit’s express observation that the “tracing” cases 
“reinforce[d]” its conclusion.  APA Excelsior, 476 F.3d 
at 1276. 

                                                 
3 Respondent’s purported distinction of Guenther v. Cooper 

Life Sciences Inc., 759 F. Supp. 1437 (N.D. Cal. 1990), 
misleadingly suggests that Guenther’s holding turned solely on 
the plaintiffs’ status as open market purchasers rather than the 
timing of the plaintiffs’ investment decisions in relation to the 
issuance of the false registration statement.  See Opp. 14.  In fact, 
Guenther’s holding that purchasers of an initial offering could not 
state a claim under Section 11 on the basis of a registration 
statement that only became false when it was subsequently 
amended was not limited to open market purchasers.  Rather, it 
applied equally to any plaintiffs who “at the time they purchased 
their shares [] could not possibly have relied on misleading 
registration statements, since none had been filed.”  759 F. Supp. 
at 1440.  Open market purchasers were specifically mentioned in 
Guenther because some of those plaintiffs purchased shares from 
that initial offering after the false amendment issued and 
therefore could have relied on the misleading registration 
statement.  Id.   
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3.  Respondent next urges the Court to deny review 

because the court of appeals’ decision below is not a 
final judgment on the merits, arguing that the Court 
can review the same legal question should he later 
prevail.  That is no reason to deny review of this circuit 
conflict; the Court has often granted certiorari where 
the court of appeals’ decision was not a final adjudica-
tion on the merits.  See, e.g., Matrixx Initiatives, Inc. 
v. Siracusano, 131 S. Ct. 1309, 1317 (2011) (reviewing 
court of appeals’ reversal of district court’s dismissal 
at pleading stage); Merck & Co., Inc. v. Reynolds, 559 
U.S. 633 (2010) (same); Tellabs, Inc. v. Makor Issues & 
Rights, Ltd., 551 U.S. 308 (2007) (same); Dura Pharm., 
Inc. v. Broudo, 544 U.S. 336 (2005) (same); Musick, 
Peeler & Garrett v. Employers Ins. of Wausau, 508 U.S. 
286, 289-90 (1993) (same); Bateman Eichler, Hill 
Richards, Inc. v. Berner, 472 U.S. 299, 304-05 (1985) 
(same); Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 
463 (1977) (same).  This case presents a pure legal 
question that is fully developed, presents a significant 
conflict about federal securities remedies, and is ripe 
for decision by this Court.4 

4.  Finally, Respondent does not dispute that whether 
locked-up plaintiffs have a Section 11 remedy is a 
question likely to recur.  As noted, irrevocable lock- 
up agreements like the ones Respondent and the APA 
Excelsior plaintiffs signed have become an essential 
deal-defense mechanism in significant mergers and 
acquisitions.  See Pet. 23-24.  Instead, Respondent 
argues that the court of appeals’ analysis was right—
that it “would contravene the ‘broad remedial 
purposes’ of the Securities Act and SEC Rule 145” to 
                                                 

4 The court of appeals has decided the single issue presented 
by the petition, and there is no reason to suppose that it would 
decide it any differently after trial.  
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deny a locked-up plaintiff a Section 11 remedy because 
he signed an irrevocable voting agreement prior to the 
filing of a registration statement, even though the 
registration statement was a necessary prerequisite to 
the merger and the ultimate conversion of his shares.  
See Opp. 16.  Right or wrong, however, that is exactly 
the conflicting law in the Eleventh Circuit.  Respond-
ent’s argument thus confirms the need for national 
uniformity on this important issue of federal securities 
law. 
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CONCLUSION 

The petition for writ of certiorari should be granted.  
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