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QUESTION PRESENTED 
 

 Congress enacted the Clean Water Act 
designating the U.S. Army Corps of Engineers as 
the ultimate regulatory authority under the Act.  
But the decision by the D.C. Circuit sanctions a 
sweeping interpretation under Section 404(c) that 
allows EPA to retroactively revoke any Section 404 
permit for any or no reason.  Should the petition for 
certiorari be granted? 
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 The Resource Development Council for 
Alaska, Inc., respectfully submits that Mingo 
Logan Coal Company’s petition for a writ of 
certiorari to the U.S. Court of Appeals for the D.C. 
Circuit be granted. 

INTEREST OF AMICUS CURIAE1 

Formed in 1975, the Resource Development 
Council for Alaska, Inc., is an Alaska-based, 
not-for-profit, trade organization representing 
Alaska’s primary economic sector, natural resource 
development.  The Council works to promote and 
support a strong, diversified private sector in 
Alaska, and to expand the State’s economic base 
through responsible development of Alaska’s 
natural resources.  The Resource Development 
Council has a broad-based membership that 
includes businesses and individuals from all 
resource sectors—including oil and gas, mining, 
fishing, timber, and tourism—as well as organized 
labor, local governments, industry support firms, 
and all twelve land-owning regional Alaska Native 
Corporations.  Congress created these Native 
Corporations to develop resources on Native lands 

                                                 
1 No counsel for any party authored this brief in 
whole or in part.  No one other than the amicus 
curiae made a monetary contribution to fund the 
preparation or submission of this brief.  The parties 
received timely notification of the Resource 
Development Council’s intent to file this brief.  
Petitioner has filed a blanket consent to amicus 
briefing; Respondent has specifically consented to 
the filing of this brief.  
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and provide for Native shareholders and 
descendants of shareholders, a group of people who 
are economically disadvantaged—poverty and 
unemployment in the rural areas of Alaska are 
among the worst in the nation.2 

The Resource Development Council’s primary 
mission includes promoting responsible resource 
development in Alaska, linking diverse interests on 
resource issues, building and sustaining a diverse 
membership, and educating public policy makers 
and others about resource issues.  In keeping with 
these goals, the Resource Development Council 
provides forums for policy discussion and analysis, 
and it works with federal, state, and local 
government officials to provide information and 
analysis on public policy issues of concern to its 
membership.  The Resource Development Council 
has previously participated as an amicus curiae in 
federal court litigation centering on resource 
development issues affecting Alaska.  

Due to its potentially serious impact on the 
future development of Alaska’s resources, the 
issues presented in this case are of great 
importance to the Resource Development Council 
and its diverse membership.  Accordingly, the 
Resource Development Council has filed this brief 
in support of the petition for certiorari assist the 
Court in understanding the practical implications 
of the D.C. Circuit’s decision on the Alaskan 

                                                 
2 See ALASKA DEPT. OF LABOR, ALASKA ECONOMIC 

TRENDS (OCT. 2013), available at 
http://labor.state.ak.us/trends/oct13.pdf. 
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economy, particularly as it will affect Alaskan 
industries, the state’s resources, and the health of 
its economy.  

SUMMARY OF ARGUMENT 

Nearly half of Alaska’s land base is federally 
regulated wetlands. The decision of the D.C. Circuit 
Court of Appeals therefore will directly affect all of 
the Resource Development Council’s members’ lives 
and livelihoods, and the resource-based economy of 
the State of Alaska.  Because of the 
disproportionately large amount of coastline and 
wetlands within Alaska’s borders, nearly every 
major sector of Alaska’s economy is affected by the 
federal Clean Water Act and the Clean Water Act’s 
wetland regulations.  In fact, 90% of the State’s 
unrestricted income is dependent on resource 
development.3  Faced with the economic reality of 
federal oversight, it is vital to the state’s economy 
that the wetland regulations, in particular the 
Section 404 permitting program, be administered 
with a high degree of certainty.  Where the law 
requires a permit, it is necessary that the holder of 
the permit, committing substantial resources to a 
project on the strength of that permit, be able to 
rely on the finality of the lead agency’s 

                                                 
3 Press Release, State of Alaska, Dept. of Revenue, 
Department Releases Revenue Sources Book (Dec. 4, 
2013), available at 
http://dor.alaska.gov/Portals/5/Docs/PressReleases/
13-
008%20Fall%202013%20RSB%20Press%20Release
%2012-4-2013%20FINAL.pdf. 
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determinations underlying its approval.  Any 
uncertainty about the reliability of a permit could 
have a devastating ripple effect with far-reaching 
consequences to participants in the Alaskan 
economy and development of Alaska’s natural 
resources. 

In this case, EPA has introduced a monumental 
amount of uncertainty and volatility in the 
reliability of permits granted under the federal 
Clean Water Act.  Under Section 404 of the CWA, 
33 U.S.C. § 1344, the United States Army Corps of 
Engineers has primary authority to issue permits 
to discharge dredge or fill materials into navigable 
waters.  The statute also grants the EPA some 
authority in some parts the permitting process, 
although, the plain language of Section 404 is clear 
that the Corps is the primary regulator and has the 
sole authority to revoke a permit.  Even then, the 
Corps can do so only under very limited 
circumstances, and to do so it must take into 
account a variety of important factors, including 
whether revocation would “adversely affect plans, 
investments and actions the permittee has 
reasonably made or taken in reliance on the 
permit.”4  

In this case, the EPA—for the first time in the 
history of the Clean Water Act—usurped the 
Corps’s authority by effectively revoking a Section 
404 permit through a strained interpretation of the 
statute’s language.  The EPA has taken the 
position that it can do so for any reason and that is 

                                                 
4 33 C.F.R. § 325.7. 
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not required to address the same concerns as are 
required when the Corps considers revocation of a 
permit.  EPA has thereby bestowed upon itself the 
unilateral authority to revoke a duly-authorized 
Section 404 permit for any reason whatsoever—or 
for no reason at all.  Under  EPA’s interpretation of 
this law, the significant private investments that 
have been made in a permitted project are of no 
concern.  The District Court correctly disagreed 
with this astonishing interpretation, but the Court 
of Appeals reversed.   

The Resource Development Council strongly 
supports the appellant’s petition for writ of 
certiorari.  It is vital to the continued integrity of 
Alaskan natural resource industries that this Court 
review the District of Columbia Court of Appeals’ 
decision, and apply the proper standards and 
interpretation of the Section 404 permitting 
process.  

ARGUMENT 

I. DUE TO ALASKA’S VAST WETLANDS, ITS 
REGULATED INDUSTRIES RELY ON 
CERTAINTY IN THE SECTION 404 
PERMITTING PROCESS  

Above all else, certainty in the Clean Water Act 
Section 404 permitting program is enormously 
important to members of the Resource 
Development Council, who constitute not only the 
employers of a large percentage of working 
Alaskans, but also the taxpayers of nearly all state 
tax revenues.  Alaska contains 403 million acres of 
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land and nearly 34,000 miles of coastline, nearly 
38% of the coastline of the entire United States.5  
Additionally, EPA reports reflect that 174 million 
acres of Alaska are designated as wetlands.6  By 
contrast, the rest of the states combined contain an 
estimated 103 million acres of wetlands.7  In short, 
nearly half of Alaska’s land base is designated as 
wetlands constituting more than half of all 
wetlands nationwide.8  Accordingly, disposition of 
this case will disproportionately affect private and 
local government projects, which directly depend on 
a Section 404 permit to proceed. In the last 12 
months alone, there were 127 Section 404 wetland 
permits issued that required public notice, with 
hundreds more that did not require public notice to 
a broad array of applicants.  (See attached 
spreadsheet.) 

                                                 
5 U.S. Fish & Wildlife Services, Alaska Region, 
Wetland Conservation in Alaska, at 2 (published at 
http://www.fws.gov/alaska/pdf/index_wetland_mont
h.pdf).  
6 U.S. EPA, et al., Alaska Wetlands Initiative, 
Summary Report (May 13, 1994) (published at 
http://water.epa.gov/grants_funding/wetlands/facts/
upload/alaska.pdf).  
7 Id. 
8 See id.; see also Rapanos v. United States, 547 
U.S. 715, 722, 126 S. Ct. 2208, 2215 (2006) 
(discussing EPA’s designation of half of Alaska’s 
lands as within its wetlands jurisdiction).  
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Less than 1% of Alaska is held in conventional 
private ownership.9  The federal government owns 
approximately 61% of the state’s land, while the 
state government owns approximately 28%.10  
Alaska Native Corporations own approximately 
12%.11  Federal laws and regulations thus are 
applicable to wetlands and waters in Alaska that 
are owned by the federal government, whereas 
similar wetlands elsewhere might be construed as 
intrastate matters outside of federal jurisdiction.12 

Alaska’s unique history surrounding its 
approval for statehood also establishes the 
                                                 
9 Resource Development Council for Alaska, Inc., 
Resource Review:  Who Owns Alaska?, at 2 (Special 
Ed. 2009) (published at 
http://www.akrdc.org/newsletters 
/2009/whoownsalaska.pdf).  
10 See id. 
11 Alaska Native Corporations were created by 
passage of the Alaska Native Claims Settlement 
Act, 43 U.S.C. § 1601, et. seq.  They conduct 
economic activity—including extensive resource 
development—as part of the Act’s intent to provide 
economic benefit to Alaskan natives.  See, 
generally, Stephen Colt, Alaska Natives and the 
“New Harpoon”: Economic Performance of the 
ANCSA Regional Corporations, 25 J. Land 
Resources & Envtl. Law 155 (2005).  
12 See, e.g., Solid Waste Agency of N. Cook Cnty. v. 
U.S. Army Corps of Eng’rs, 531 U.S. 159, 171-72, 
121 S. Ct. 675, 682-83 (2001) (holding that certain 
intrastate bodies of water were not “waters of the 
United States” under the CWA). 
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important implications of the Circuit Court’s 
decision to Alaska’s economy.  The issue of allowing 
Alaska the status of statehood was rife with both 
political and economic concerns.13  Because the 
territory was almost entirely owned by the federal 
government at the time, there was considerable 
skepticism that Alaska could generate enough 
revenue in taxes to support itself, or to generate 
enough economic activity to address the issues 
arising from its massive area and sparse 
population.14  The critical part of the resolution of 
this concern was an amendment to the Mineral 
Leasing Act to allow the state a larger share of 
mineral leasing revenues from resource 
development on federally owned land within the 
state.15  Thus, it was envisioned from statehood 
that Alaska’s economy as well as its state 
government would, by design, depend largely on 
development of its natural resources to meet is 
economic need for self-sufficiency.16  

Amicus curiae, the Resource Development 
Council, is an organization that represents 
members engaged in a variety of resource-based 
industries including oil and gas, mining, fishing, 
forestry, and tourism industries in Alaska.  Each of 
these industries—which together account for the 
vast majority of Alaska’s economy—is affected by 
the Clean Water Act. Stability and predictability in 
                                                 
13 See Alaska v. United States, 35 Fed. Cl. 685, 687-
94 (1996). 
14 See id. at 687-88. 
15 See id. at 692. 
16 See id. at 697. 
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the administration of the Section 404 permitting 
program is vital to the overall well being of Alaska 
and its industries.  

EPA’s position in this case—and the Circuit 
Court’s ruling—has thrown the expectations of 
these industries on consistent federal regulatory 
oversight into disarray.  The EPA’s actions in 
effectively revoking a Section 404 permit several 
years after it was issued by the Corps—if not 
reviewed by this Court—would deprive Alaska’s 
regulated industries of any confidence to proceed 
with a reasonable amount of certainty in reliance 
on a duly-issued permit.  EPA’s actions are 
unprecedented.  Not once in the more than 30 years 
since enactment of the Clean Water Act has the 
EPA ever taken such broad unilateral and 
destabilizing action.  

Review by this Court of the D.C. Circuit’s ruling 
sanctioning the EPA’s claimed authority to act 
unilaterally and after-the-fact is necessary to 
restore regulatory certainty in the regulated 
industries upon which Alaska’s economy depends.  

II. THE UNCERTAINTY CREATED BY THE 
CIRCUIT COURT’S DECISION WOULD BE 
DEVASTATING TO ALASKA’S ECONOMY  

The D.C. Circuit’s opinion introduces crippling 
uncertainty into the Section 404 permitting 
process. Particularly troubling is that the D.C. 
Circuit’s decision not only lacks in-depth analysis, 
but that such analysis as it contains was in a 
vacuum.  The better approach was that of the 



 

 

10

District Court, which gave the statute the correct 
plain language interpretation, and which also gave 
broad consideration to additional issues that 
supported its interpretation.17  In particular, the 
District Court gave due consideration to the 
arguments of amici curiae in the proceedings below 
concerning the reliance interests embedded in the 
finality of Section 404 permits and the economic 
impact of the uncertainty created by the EPA in its 
new interpretation of its powers.18 

The Circuit Court erred in ignoring these 
factors, which disproportionately affect Alaska’s 
economy.  Review by this Court is necessary to 
restore the stability of the Section 404 permitting 
process and the reliability of duly-issued permits on 
which industries and individuals engaged in these 
industries rely in making private investments. 

                                                 
17 That the District Court and the Circuit Court 
differed in their interpretation of the language of 
§ 404(c) is evidence that the language, at a 
minimum, might be considered ambiguous, which 
then allows extraneous considerations to determine 
congressional intent and the obvious and most 
prudent application of the statute.  
18 See Mingo Logan Coal Co., Inc. v. United States 
E.P.A., 80 F. Supp. 2d 133, 152 (D.D.C. 2012). 
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A. Investment in Alaska’s industries relies 
largely on certainty and finality in 
Section 404 permits  

Alaska’s resource development organizations 
have consistently advocated for certainty in the 
permitting processes under the Clean Water Act.  
For example, in Coeur Alaska, Inc. v. Southeast 
Alaska Conservation Council,19 this Court clarified 
that Congress intended the Corps to be the primary 
regulator in the Section 404 permitting process. 

EPA is again pressing for an unreasonable 
interpretation of its powers under Section 404(c) in 
a way that threatens to destabilize Alaska’s 
resource-based economy.  But there can be no doubt 
that EPA’s interpretation is contrary to the policy 
of finality of permits that is engendered envisioned 
by the statute.  In discussing its own primary 
permitting authority under Section 402 of the 
Clean Water Act, 33 U.S.C. § 1342, EPA itself 
recognized the need for “some measure of certainty 
to both the permittees and the Agency during the 
term of the permits.”20  Congress’s intent that CWA 
permits be considered final is also envisioned by 
the statutes’ respective “safe harbor” provisions, 
which provide that compliance with the terms of a 
permit is deemed compliance with the law in 

                                                 
19 Coeur Alaska, Inc. v. Southeast Alaska 
Conservation Council, 557 U.S. 261 (2009). 
20 Nat’l Pollutant Discharge Elimination System 
Permit Regulations, 49 Fed. Reg. 37,998, 38,045 
(Sept. 26, 1984). 
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general.21  This Court has recognized that the safe 
harbor “serves the purpose of giving permits 
finality.”22 

In light of the policy of finality in Section 404 
permits, industries requiring these permits have 
come to rely on the fact that only the Corps may 
revoke a permit and that it can do so only in 
limited circumstances.23  From a permittee’s 
standpoint, the most important check on the 
Corps’s power to revoke a permit is that it must 
consider whether revocation “would adversely 
affect plans, investments and actions the permittee 
has reasonably made or taken in reliance on the 
permit.”24  This important check on the power of 
revocation would be rendered meaningless if EPA 
could bypass such considerations and effectively 
revoke permits for any reason.  

As the District Court correctly held, it is 
“unreasonable to sow a lack of certainty into a 
system that was expressly intended to provide 
finality.”25  The D.C. Circuit’s decision interjects an 
unwarranted lack of finality into a Section 404 
permit with far reaching repercussions that will be 
directly felt by Alaskan resource-based industries.  

                                                 
21 See 33 U.S.C. § 1342(k) (safe harbor for EPA 
issued permits);  33 U.S.C. § 1344(p) (safe harbor 
for Corps issued permits). 
22 E.I. du Pont de Nemours & Co. v. Train, 430 U.S. 
112, 138 n.28, 97 S. Ct. 965, 980 n.28 (1977). 
23 See 33 C.F.R. § 325.7. 
24 Id. at § 325.7(a). 
25 Mingo Logan, 80 F. Supp. 2d at 152. 
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Congress could not have intended to provide EPA 
with such limitless and destabilizing ex post facto 
powers.  This Court should grant this petition for a 
writ of certiorari because the D.C. Circuit failed to 
address the necessary policy of finality in duly-
issued Clean Water Act permits.  

B. The D.C. Circuit wholly failed to 
consider economic impact and the 
alarming repercussions of its precedent  

The Petitioner cites record evidence of the 
potential economic impact of the D.C. Circuit’s 
decision.  The District Court correctly addressed 
these economic concerns in determining that the 
EPA’s interpretation of its powers was 
unreasonable.26  The Circuit Court’s sweeping 
interpretation, however, ignored this evidence and 
the practical economic implications of its precedent.  
This was error and merits review by this Court.  

Professor David L. Sunding opined in a report 
submitted in the D.C. Circuit, that any possibility 
that a duly-issued permit could be arbitrarily 
revoked by the EPA would have a “chilling effect on 
investment activities requiring a 404 
authorization[.]”27  The report underscores the 
harsh effects the D.C. Circuit’s ruling will have on 

                                                 
26 See Mingo Logan, 80 F. Supp. 2d at 152. 
27 C.A. App. 221.  The petition for certiorari used 
the citation “C.A. App.” as a reference to the Joint 
Appendix filed with the Circuit Court of Appeals.  
Professor Sunding’s report appears at C.A. App. 
216-26.  
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the Alaskan resource-based industries which 
undergird its economy.  In short, where there is 
increased risk, lenders will be less willing to invest 
in a project that the EPA could terminate—even 
after a project has commenced—by simply revoking 
its consent at any time and for any reason, or no 
reason at all.28    For publicly funded projects, the 
increased risk of a project being terminated after 
the fact would have a large effect on the risk 
associated with bond repayment which could make 
such form of public financing much more difficult or 
even impossible to secure.29 

The report further discusses the breadth of 
economic activity that is affected by Section 404 
permits.  Sunding estimates that over $220 billion 
of investment annually is conditioned on the 
issuance of Section 404 permits.30  The uncertainty 
left in the wake of the D.C. Circuit’s decision could 
be devastating to Alaska’s economy in particular.  
Income from development of Alaska’s natural 
petroleum reserves, for instance, accounts for 90% 
of the State’s unrestricted funding.31  Half of 

                                                 
28 C.A. App. at 224-25. 
29 C.A. App. at 225. 
30 C.A. App. at 216. 
31 Press Release, State of Alaska, Dept. of Revenue, 
Department Releases Revenue Sources Book (Dec. 4, 
2013), available at 
http://dor.alaska.gov/Portals/5/Docs/PressReleases/
13-
008%20Fall%202013%20RSB%20Press%20Release
%2012-4-2013%20FINAL.pdf. 
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Alaska’s jobs are dependent the development of 
these resources.32 

Since Alaska’s economy is dependent on 
compliance with the Clean Water Act more than 
any other state, the uncertainty created by EPA’s 
newly gained power threatens the state’s economic 
well-being.  The District Court was correct in its 
interpretation of the statute and in its breadth of 
considerations.  This Court should grant review in 
order to also give consideration to these issues 
which the D.C. Circuit Court failed to.  

  

                                                 
32 RESOURCE DEVELOPMENT COUNCIL FOR ALASKA, 
INC., Alaska’s Oil & Gas Industry, Facts & 
Economic Impact, available at 
http://www.akrdc.org/issues/oilgas/overview.html#A
nchor-Facts-51540. 
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CONCLUSION 

For all these reasons, the Court should grant 
the petition for certiorari in this case.  

Respectfully submitted,  
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1a

APPENDIX A — ALASKAN SECTION 404 
PERMITS ISSUED AFTER PUBLIC NOTICE.
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