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BRIEF OF THE AMERICAN FEDERATION OF
LABOR AND CONGRESS OF INDUSTRIAL
ORGANIZATIONS AS AMICUS CURIAE IN

SUPPORT OF PETITIONER

INTEREST OF AMICUS CURIAE

The American Federation of Labor and Congress of
Industrial Organizations (AFL-CIO) is a federation of
56 national and international labor organizations with
a total membership of approximately 12.5 million
working men and women.1 This case concerns the ex-
tent to which the First Amendment protects public
employees from retaliation by their employers for
their truthful testimony in judicial proceedings. Many
of the employees represented by AFL-CIO affiliates
are public employees. The AFL-CIO has, therefore,
frequently filed amicus curiae briefs in cases con-
cerning the constitutional rights of public employees.
See, e.g., Borough of Duryea v. Guarnieri, 131 S. Ct.
2488 (2011); City of Ontario v. Quon, 560 U.S. 746
(2010); Garcetti v. Ceballos, 547 U.S. 410 (2006).

STATEMENT

In 2006, Edward Lane was hired as director of a
youth training program at Central Alabama Commu-
nity College. App. 2a. Soon after his hire, Lane
learned that then-State Senator Suzanne Schmitz was
being paid by the training program but did not per-

1

1 Counsel for the petitioners and counsel for each respondent
have filed letters with the Court consenting to the filing of am-
icus briefs supporting either party. No counsel for a party au-
thored this brief amicus curiae in whole or in part, and no
person or entity, other than the amicus, made a monetary con-
tribution to the preparation or submission of this brief.



form any work. Ibid. After Lane directed Schmitz to
report to work and Schmitz refused, Lane terminated
Schmitz’s employment. Ibid. Schmitz then told an-
other training program employee that she planned to
“get [Lane] back” for firing her and that if he ever
sought funds for the program from the state legisla-
ture that she would inform him that “you’re fired.”
Ibid.

Lane was subpoenaed to testify before a federal
grand jury that was investigating Schmitz and at two
successive federal criminal trials in which Schmitz
was charged with mail fraud and fraud involving a pro-
gram receiving federal funds. Id. at 2a-3a. Lane testi-
fied about his conversations and correspondence with
Schmitz related to her employment by the job train-
ing program. Id. at 3a.

Soon after Lane testified in Schmitz’s first criminal
trial, College President Steve Franks laid off Lane. Id.
at 3a-4a. Lane filed suit against Franks in his individ-
ual and official capacities under 42 U.S.C. § 1983, al-
leging that he was terminated in retaliation for his
testimony in violation of the First Amendment.

The district court granted summary judgment to
Franks, and the court of appeals affirmed. Applying
Garcetti v. Ceballos, 547 U.S. 410 (2006), the court of
appeals determined that “Lane’s speech was made
pursuant to his official duties as [the training pro-
gram]’s Director, not as a citizen on a matter of public
concern.” App. 4a.

Lane filed a petition for a writ of certiorari seeking
review of the court of appeals’ decision, which this
Court granted.
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SUMMARY OF ARGUMENT

Whether public employee speech is protected by
the First Amendment turns on whether an employee
speaks as a citizen about a matter of public concern or
as an employee within the scope of his or her em-
ployment. In making this determination, the form and
context of such speech is often as important as its
content. When a public employee speaks in a public
forum – such as by submitting a letter to the editor of
a newspaper or making a public comment at a school
board meeting – the form and context of that speech
strongly indicate that the employee speaks as a citi-
zen. This is true even if the speech’s content ad-
dresses work-related matters. Individuals who work
for the government remain citizens entitled to partic-
ipate in public affairs. And, the public has a strong in-
terest in hearing the views of public employees, who
are often among the best-informed citizens regarding
matters related to the workings of government.

The importance of form and context in determining
the level of First Amendment protection to which par-
ticular speech is entitled iswell-illustrated by this Court’s
decisions concerning the extent to which public em-
ployers may compel employees to financially support
the activities of their union representative. Those cases
draw a line betweenwhen the union speaks pursuant to
its defined role within the public employer’s labor rela-
tions apparatus – such as speech related to collective
bargaining – and when the union speaks on a matter of
general public concern in a public forum – such as lob-
bying the legislature on a matter unrelated to collective
bargaining. As is the case with direct government re-
strictions on public employee speech, a public employer
may compel its employees to financially support union

3



speech that occurswithin the former,work-related, con-
text, but not union speech in a public forum unrelated
to the union’s collective bargaining responsibilities.

In this case, it is clear from the form and context of
Lane’s speech – sworn testimony before a grand jury
and at two criminal trials – that he spoke as a citizen,
not as an employee, even though the content of his
speech concerned events that occurred in the course
of his employment. The duty to testify truthfully in a
legal proceeding about facts within one’s knowledge is
a duty of citizenship, not of employment. Thus, even
though Lane’s statements would not have been pro-
tected by the First Amendment if made in the context
of his employment, the College was not entitled to fire
him for making the same statements in the course of
his sworn testimony.

ARGUMENT

This Court’s modern jurisprudence regarding the
First Amendment rights of public employees rests on
the proposition that “a citizen who works for the gov-
ernment is nonetheless a citizen.” Garcetti, 547 U.S.
at 419. Given that premise, the guiding principle in re-
viewing governmental restrictions on public employee
speech is the following:

“The First Amendment limits the ability of a public
employer to leverage the employment relationship
to restrict, incidentally or intentionally, the liberties
employees enjoy in their capacities as private citi-
zens. So long as employees are speaking as citizens
about matters of public concern, they must face
only those speech restrictions that are necessary for
their employers to operate efficiently and effec-
tively.” Ibid. (citations omitted).
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This application of the First Amendment takes ac-
count of “the necessity for informed, vibrant dialogue
in a democratic society.” Ibid.

At the same time, however, this Court has also rec-
ognized that “[g]overnment employers, like private em-
ployers, need a significant degree of control over their
employees’ words and actions[, because] without it,
therewould be little chance for the efficient provision of
public services.” Id. at 418. That being so, “[t]he gov-
ernment’s interest in managing its internal affairs re-
quires proper restraints on the invocation of rights by
employees when the workplace or the government em-
ployer’s responsibilities may be affected.” Borough of
Duryea v. Guarnieri, 131 S. Ct. 2488, 2497 (2011). In
recognition of the government’s managerial interests,
the Court has held “thatwhen a public employee speaks
not as a citizen upon matters of public concern, but in-
stead as an employee uponmatters only of personal in-
terest, absent themost unusual circumstances, a federal
court is not the appropriate forum in which to review
the wisdom of a personnel decision taken by a public
agency allegedly in reaction to the employee’s behav-
ior.” Connick v. Myers, 461 U.S. 138, 147 (1983).

Determining whether in any given instance a pub-
lic employee “speaks . . . as a citizen upon [a] matter[]
of public concern” or “as an employee upon [a] mat-
ter[] only of personal interest” requires a fact-depen-
dent inquiry into “the content, form, and context of a
given statement.” Id. at 147-48. Precisely because
“form and context” can be as important to the analy-
sis as “content,” ibid., “[t]he forum in which [a state-
ment is made] will be relevant to the determination of
whether the [speech] relates to a matter of public con-
cern.” Guarnieri, 131 S. Ct. at 2501.
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“The government’s interest in managing its internal
affairs” is at its strongest when employee speech occurs
within “the workplace” or while the employee is other-
wise carrying out his or her official “responsibilities.”
Guarnieri, 131 S. Ct. at 2497. It follows from the com-
mon-sense proposition that “[w]orking time is for
work,” Republic Aviation Corp. v. NLRB, 324 U.S. 793,
803 n. 10 (1945), that the employer has a legitimate in-
terest in controlling employee actions – including
speech – that occurwithin the employment relationship.
Thus, when an employee’s speech is part of “conducting
[a] task . . . within the scope of [his] professional duties,”
Garcetti, 547 U.S. at 425, the public employer can con-
trol that speech just as it can control other aspects of
the employee’s job performance. Similarly, the First
Amendment does not usually protect speech occurring
within “an internal grievance procedure”where, by def-
inition, the employee does “not seek to communicate to
the public.” Guarnieri, 131 S. Ct. at 2501.

This is not to say that the “form and context” of pub-
lic employee speech always prevails over “content” in
the First Amendment analysis. When an employee seeks
“to advance a political or social point of viewbeyond the
employment context,” ibid., First Amendment protec-
tions can apply, even when the speech itself occurs
solelywithin theworkplace. See, e.g.,Connick, 461U.S.
at 149 (inquiry concerningwhether co-workers “ever feel
pressured towork in political campaigns on behalf of of-
fice supported candidates” constituted speech on amat-
ter of public concern); Givhan v. W. Line Consol. Sch.
Dist., 439 U.S. 410 (1979) (teacher’s private conversa-
tions with principal about racial discrimination in the
school system constituted speech on a matter of public
concern).

6



The salient point is that “[e]mployeeswhomake pub-
lic statements outside the course of performing their of-
ficial duties” – and, by the same token, employees who
make public statements outside of the workplace – “re-
tain some possibility of First Amendment protection be-
cause that is the kind of activity engaged in by citizens
who do not work for the government.” Garcetti, 547
U.S. at 423 (emphasis added). Thus, when public em-
ployee speech takes place in “a forum for direct citizen
involvement,” Madison Joint Sch. Dist. v. Wisconsin
Employment Relations Comm’n, 429 U.S. 167, 175
(1976) – e.g., “a letter to a local newspaper,” Garcetti,
547U.S. at 423 (citingPickering v. Bd. of Educ., 391U.S.
563, 573 (1968)), “testi[mony] before committees of the
[state] [l]egislature,” Connick, 461 U.S. at 145 (dis-
cussing Perry v. Sindermann, 408 U.S. 593 (1972)), an
interviewwith a radio station, id. at 146 (discussingMt.
Healthy City Bd. of Educ. v. Doyle, 429U.S. 274 (1977)),
or during the public comment period of a school board
meeting,Madison Joint Sch. Dist., 429 U.S. at 174-75 –
the form and context of the speech strongly indicate
that the public employee is speaking as a citizen.2

Public employee speech in “a forum for direct citi-
zen involvement,” id. at 175, is generally entitled to

7

2 Of course, there are exceptions. For example, a public em-
ployee “hired to be the governor’s spokesperson” – i.e., to rep-
resent the governor before the public and in the media – “is paid
to articulate and disseminate the governor’s views, not to offer
her own opinions on the topics of the day.” Chrzanowski v.
Bianchi, 725 F.3d 734, 741 (7th Cir. 2013). Statements by such
a government spokesperson in a public forum will often come
“within the scope of the employee’s professional duties,”
Garcetti, 547 U.S. at 425, and thus be subject to the control of
the public employer.



First Amendment protection, even if the content of the
speech concerns work-related matters. “Public em-
ployees are ‘the members of a community most likely
to have informed and definite opinions’ about a wide
range of matters related, directly or indirectly, to their
employment.” Guarnieri, 131 S. Ct. at 2500 (quoting
Pickering, 391 U.S. at 572). For this reason, “the pub-
lic has a right to hear the views of public employees,”
and public employees have “a right to participate as []
citizen[s] . . . in the democratic process,” even when
that participation includes publicly speaking about
workplace-related matters. Id. at 2500-01.

2. This Court’s decisions concerning the extent to
which public employers may compel their employees
to financially support the activities of their union rep-
resentative vividly demonstrate the importance of
form and context in determining the level of First
Amendment protection for public employee speech.

Public employers may compel their employees to
financially support the costs “of collective bargaining,
contract administration, and grievance adjustment.”
Abood v. Detroit Bd. of Educ., 431 U.S. 209, 225-26
(1977). This is so, even though “[a]n employee may
very well have ideological objections to . . . the union’s
policy in negotiating a medical benefits plan[,] . . . a
union policy of negotiating limits on the right to
strike,” or even “the union’s wage policy.” Id. at 222.
In Lehnert v. Ferris Faculty Ass’n, 500 U.S. 507, 521-
22 (1991), this Court held that, while the First Amend-
ment permits public employers to compel financial
support for a union representative to bargain over em-
ployment matters, it would be unconstitutional for
them to compel employee financial support for union
lobbying addressed to “political activities outside the

8



scope of the collective-bargaining context.” For ex-
ample, a teachers’ union that bargains over the hours
of work does not interfere with the First Amendment
rights of the teachers it represents, even if some teach-
ers disagree with the union’s position on that matter.
But if the union lobbies for a law that mandates spe-
cific school hours – or supports a candidate who fa-
vors such a law – it would be engaged in speech in a
public forum outside its role as a bargaining agent that
public employees could not be compelled to finan-
cially support.

Lehnert drew a similar line between nonpublic in-
ternal union communications and external union pub-
lic relations activities unrelated to collective
bargaining. Thus, the Court held that employees
could be compelled to financially support “those po-
sitions of the [teachers’ union newsletter] that con-
cern teaching and education generally, professional
development, unemployment, job opportunities,
award programs of the [union], and other miscella-
neous matters,” because “these [communications] are
neither political nor public in nature.” 500 U.S. at 529.
On the other hand, Lehnert held employees could not
be compelled to financially support “public speech in
support of the teaching profession generally,” because
“the public relations activities at issue . . . entailed
speech of a political nature in a public forum.” Id. at
528.3

9

3 Of course, union lobbying and other union activities in pub-
lic fora are chargeable to represented employees insofar as they
“relate . . . to the ratification or implementation of a . . . collec-
tive-bargaining agreement.” Lehnert, 500 U.S. at 520. See also



The principal reason that lobbying and general pub-
lic relations activities are subject to closer First
Amendment scrutiny than collective bargaining and a
union’s internal communications is that the former ac-
tivities constitute “public discourse [in a] public
for[um] open to all,” id. at 521, while the latter occur
within the framework of the labor-management rela-
tions system. This distinction between communica-
tions in a public forum as a citizen and com-
munications made within the labor relations context
as a bargaining agent of employees is similar to that
drawn in the cases addressed to direct government re-
strictions on speech by public employees.

3. The important dichotomy between speech
within the public employment context and speech out-
side that context is determinative here.

If the College had punished Lane for statements he
made about Schmitz in an official report or in some
other similar communication made within the em-
ployment setting, the court below would be correct
that Lane’s First Amendment claim would fail under
Garcetti. But the statements were not made within
the employment setting, and that difference is crucial
for determining whether Lane was speaking as a citi-
zen on a matter of public concern.

It is clear from the fora in which Lane spoke – be-
fore a grand jury and in two criminal trials – that Lane

10

Locke v. Karass, 555 U.S. 207, 210 (2009) (union may charge for
“litigation . . . related to collective bargaining rather than polit-
ical activities”). By the same token, public employers may re-
strict public employee speech in a public forum where the
employer advances sufficient managerial reasons for doing so.



was not speaking as an employee, but rather as a cit-
izen, even though his testimony concerned events that
occurred during the course of his employment.

The court of appeals reasoned that the fact “[t]hat
Lane testified about his official activities pursuant to
a subpoena and in the litigation context, in and of it-
self, does not bring Lane’s speech within the protec-
tion of the First Amendment,” App. 7a, stating that it
found especially “pertinent that the subject matter of
Lane’s testimony touched only on acts he performed
as part of his official duties.” Ibid. On this basis, the
court concluded that “the record fails to establish that
Lane testified as a citizen on a matter of public con-
cern,” such that Lane failed as a matter of law to state
a claim under the First Amendment. Id. at 8a.

Lane was not “conducting [a] task . . . within the
scope of [his] professional duties,” Garcetti, 547 U.S.
at 425, however, when he provided truthful sworn tes-
timony before the grand jury and as a fact witness at
Schmitz’s criminal trials. Lane was employed as the
director of a job training program at a community col-
lege, not as a prosecutor or other law enforcement of-
ficial who might in the ordinary course of his
employment be required to appear or testify before a
grand or petit jury. And, although Lane’s testimony
concerned events that occurred during his employ-
ment, the basis of Lane’s lawsuit is not that Franks re-
taliated against him because of speech that took place
at the workplace; nor does Franks claim that he fired
Lane for that reason.

By giving his testimony, Lane fulfilled the “general
obligation of a citizen to appear before a grand jury or
at trial, pursuant to a subpoena, and give what infor-

11



mation he possesses,” Branzburg v. Hayes, 408 U.S.
665, 686 (1972), rather than any duty related to his
employment. See also United States v. Calandra,
414 U.S. 338, 345 (1974) (“The duty to testify has long
been recognized as a basic obligation that every
citizen owes his Government.”). Indeed, Lane had
little choice; failure to obey a federal grand jury
subpoena is punishable by contempt. Fed. R. Crim.
P. 17(g). And, because “‘the public . . . has a right
to every man’s evidence,’” Branzburg, 408 U.S. at 688
(quoting United States v. Bryan, 339 U.S. 323, 331
(1950)), “[i]t would be strange to have a constitutional
rule that . . . allows the State to condition public
employment on an employee’s willingness to impede
the judicial process by remaining mute,”
Chrzanowski, 725 F.3d at 741-42, or, worse yet, by
testifying falsely.

To be clear, Lane’s conversations with and about
Schmitz that took place at work andwithin the scope
of his duties to “r[u]n the [job training program], in-
cluding day-to-day operations, hiring and firing of em-
ployees, and making financial decisions,” App. 10a,
were not protected by the First Amendment, even
though that speech concerned the same facts about
which Lane ultimately testified before the grand jury
and at Schmitz’s criminal trials. But the forum in
which speech takes place matters; Franks was not en-
titled to fire Lane for undertaking the “basic obliga-
tion that every citizen owes his Government,”
Calandra, 414 U.S. at 345, of truthfully testifying in a
legal proceeding as to facts within his knowledge,
even if those facts related to actions that occurred in
the course of Lane’s employment.
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CONCLUSION

The Court should reverse the judgment of the court
of appeals.

Respectfully submitted,

LYNN K. RHINEHART
HAROLD C. BECKER
JAMES B. COPPESS
MATTHEW J. GINSBURG
(Counsel of Record)
815 Sixteenth Street, NW
Washington, DC 20006
(202) 637-5397
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