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QUESTION PRESENTED 
Whether the Federal Circuit’s application of the 

“substantial evidence” standard of review specified 
in 19 U.S.C. § 1516a(b)1)(B)(i) to its review of an 
expert agency determination appealed from the 
lower court, which statutorily is required to use the 
same standard, merits certiorari review where there 
is no intercircuit conflict, where there is at most 
some disagreement by a minority of judges on the 
Federal Circuit on the standard to be used, where 
the standard used by the Federal Circuit is long-
standing for review of determinations by the U.S. 
International Trade Commission, and where there is 
no deviation from Supreme Court precedent?   
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CORPORATE DISCLOSURE STATEMENT 
The Timken Company is a publicly held com-

pany that has no parent and in which no other 
public company owns 10% or more of the stock. 
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BRIEF IN OPPOSITION FOR RESPONDENT  
THE TIMKEN COMPANY 

_________ 

STATEMENT OF THE CASE 
By statute, the United States International 

Trade Commission (the “ITC” or the “Commission”) 
investigates whether domestic industries are 
materially injured or threatened with material 
injury by reason of dumped or subsidized imports 
from one or more countries (variously known as 
“original investigations” or “investigations”).  Since 
1995, the Commission also conducts periodic five-
year reviews (“sunset reviews”), examining whether 
removal of the remedy would result in the continua-
tion or recurrence of injury within the reasonably 
foreseeable future.   

The Commission has conducted several thou-
sand investigations and hundreds of reviews under 
the statute in question. Each investigation or review 
requires the collection of a large amount of infor-
mation from domestic producers, foreign producers, 
importers, and purchasers through questionnaires, 
briefs, and a hearing at which each side is able to 
present—to the Commissioners themselves—
witnesses and arguments on the record developed 
and to respond to questions and requests for 
supplemental information by the Commission.  The 
Commission consists of up to six Commissioners, 
who review the record that has been compiled by the 
ITC staff, which includes investigators, auditors, 
economists, industry specialists, and lawyers.   
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The underlying administrative determinations 
that are the subject of the judicial challenges that 
have resulted in the instant petition for certiorari 
were the Commission’s unanimous decisions in a 
sunset review that removal of the antidumping duty 
remedy on imports of ball bearings from various 
countries, including Japan and the United Kingdom, 
covered by antidumping duty orders, was likely to 
lead to a continuation or recurrence of injury to the 
domestic ball bearings industry in the reasonably 
foreseeable future.1  Among the covered countries, 
Japan was the largest supplier before the original 
investigation and remained the largest during the 
period of review, while the United Kingdom had 
producers who are related to Japanese and other 
European producers who were also covered by the 
orders.   

Despite a series of remands from the United 
States Court of International Trade (the “Trade 
Court”), the Commission remained unanimous in its 
decisions that the statutory standard for continua-
tion of the orders was met on the basis of the record 
before the Commission.  The Commission expressed 
concern throughout the various remands that the 
Trade Court was misapplying the substantial 
evidence standard and not properly deferring to the 
ITC’s weighing of a large administrative record.  The 
agency also repeatedly amplified its underlying 
determinations to respond to requests by the Trade 

                                            
1  The orders on ball bearings from Japan and the UK were 

revoked, effective September 15, 2011.     
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Court for clarification of the Commission’s reasons.  
Consistent with the obligation to adhere to remand 
instructions, after a number of remands in which the 
agency addressed the concerns raised by the trial 
court, the Commission, under protest, reversed its 
determinations on Japan and the United Kingdom, 
based on repeated statements by the Trade Court 
that the agency record did not support the determi-
nations reached.  The U.S. Court of Appeals for the 
Federal Circuit, viewing the Trade Court as having 
misapplied the substantial evidence standard, 
reversed the Trade Court’s decisions and affirmed 
the ITC’s determinations as amplified in several of 
the remands.    

SUMMARY OF THE ARGUMENT 
While years were spent on repeated remands, 

there is nothing about this case that deserves the 
attention of this Court.  The Court of Appeals 
reviewed the expert agency’s determinations in light 
of the underlying administrative record compiled, 
found that its determinations were supported by 
substantial evidence, and reversed the lower court’s 
decisions to the contrary.  This is the grist of judicial 
review of administrative determinations.  Peti-
tioners’ efforts to suggest that the case raises 
important issues are rather simply the expression of 
a losing party’s hope that a third bite at the apple 
may get a decision more in keeping with its inter-
ests.   

The standard of review applied by the Court of 
Appeals for the Federal Circuit (the “Appellate 
Court”) in this case is faithful to its long-standing 
precedent as well as the standard identified in the 
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statute.  Atlantic Sugar, Ltd. v. United States, 744 
F.2d 1556, 1559, n.10 (Fed. Cir. 1984); 19 U.S.C. § 
1516a(b)(1)(B)(i). The minority view of three judges 
of that court who support a more deferential 
standard of review does not create a conflict that 
warrants this Court’s review.  Any such differences 
are properly addressed within the Circuit, where 
issues may be considered en banc when a majority of 
the Court so decides.  As we will review, the 
standard of review applied by the Appellate Court is 
not “novel,” is not inconsistent with congressional 
intent, does not lead to confusion or arbitrary 
decision making, is consistent with the standard 
applied in other courts of appeals, does not exhibit a 
sharp divide among the judges of the Court of 
Appeals for the Federal Circuit meriting Supreme 
Court intervention, and does not contravene this 
Court’s teachings.  Certiorari should be denied. 

As noted above, the International Trade Com-
mission (previously the Tariff Commission) deter-
mines, in investigations, whether the domestic 
industry is injured (or threatened with injury) by 
reason of dumped or subsidized imports, and, since 
1995, in sunset reviews, whether injury would be 
likely to continue or recur if trade relief is termi-
nated.  Another agency, Commerce (previously 
Treasury), determines whether and to what extent 
imports are being dumped or subsidized.   The 
decisions of the agencies are appealed to the U.S. 
Court of International Trade (previously the 
Customs Court).  Its decisions, in turn, are appeal-
able to the Court of Appeals for the Federal Circuit 
(previously the U.S. Court of Customs and Patent 
Appeals).  



5 
 

 
 

Congress, when it reformed the U.S. trade laws 
in 1979, intended to streamline judicial review of 
trade remedy decisions by strengthening the fact-
finding of the relevant agencies (Treasury and ITC) 
and by eliminating the Customs Court’s de novo 
review of Treasury’s factual determinations.  Indeed, 
prior to 1979, injury decisions of the International 
Trade Commission (or its predecessor, the Tariff 
Commission) in antidumping and countervailing 
duty investigations were reviewed, upon appeal, by 
the Customs Court and the Federal Circuit’s 
predecessor court, the U.S. Court of Customs and 
Patent Appeals, under the substantial evidence 
standard.   

In 1979, Congress created judicial review stand-
ards for trade remedy decisions that mirrored the 
standards in common use for judicial review of other 
federal agency administrative decisions in the 
context of other federal statutes, including the 
Administrative Procedure Act.  19 U.S.C. 
§ 1516a(b)(1).  For review of final antidumping and 
countervailing duty determinations by Treasury and 
the ITC, Congress specified a “substantial evidence 
on the record, or otherwise not in accordance with 
law” standard.  19 U.S.C. § 1516a(b)(1)(B)(i).  In 
doing so, it conformed the standard for judicial 
review of decisions of the administering authority 
(then Treasury, now Commerce) on dumping or 
subsidization, to the existing standard of judicial 
review of ITC injury decisions.   

The Federal Circuit case law applying this 
statutory standard of review has not only remained 
consistent but also mirrors the case law in every 
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other federal appellate court.  That case law 
uniformly views the question of whether an agency’s 
decision is supported by substantial evidence as an 
issue of law, reviewable de novo by the appellate 
court, as any other issue of law, without deference to 
the decision of the lower court.   

There is no evidence of any intention by Con-
gress in 1979 to impose a different or unique 
standard of review on the Court of Customs and 
Patent Appeals (now the Federal Circuit), let alone 
to eliminate the Appellate Court’s traditional de 
novo review of the legal decisions of the Customs 
Court (now the Court of International Trade) in 
favor of a requirement that the Appellate Court 
should defer to the Trade Court.  In 1982, the 
Federal Circuit adopted all prior decisions of the 
CCPA, which included the court’s long-standing de 
novo substantial evidence review of ITC determina-
tions.  South Corp. and Seal Fleet, Inc. v. United 
States, 690 F.2d 1368, 1369 (Fed. Cir. 1982).  In 
1984, the Federal Circuit, in its first appeal from an 
ITC injury determination, recognized that applying 
the substantial evidence standard anew was binding 
precedent adopted from its predecessor court.  
Atlantic Sugar, 744 F.2d at 1559, n.10.  Following 
the extensive changes enacted in 1979, and following 
the Federal Circuit’s adoption of the prior long-
standing standard of review in ITC appeals, 
Congress enacted further substantial changes in the 
trade laws in 1984, 1988, and 1994.  The standard of 
review applied by the Court of Appeals in reviewing 
numerous intervening antidumping and counter-
vailing duty decisions of the Trade Court, however, 
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was not addressed or modified in any subsequent 
legislation.   

The fact that the Court of Appeals for the Fed-
eral Circuit reapplies the standard applied by the 
Trade Court in its review of agency decisions (i.e., 
whether the agency’s determination is supported by 
substantial evidence) does not render either court’s 
review “superfluous” and is not a basis for granting 
certiorari.  It simply conforms to traditional 
appellate court review of administrative determina-
tions and serves Congress’ intent that deference be 
accorded to the fact-finding of the specialized 
agencies, and the statutory instruction that the 
reviewing court not conduct a de novo review of the 
factual determinations that are the province of the 
agencies being reviewed.   

REASONS FOR DENYING THE PETITION 
I. The Disagreement Of Some Judges Within 

The Federal Circuit On The Standard Of 
Review Does Not Warrant The Exercise Of 
This Court’s Discretionary Jurisdiction. 
As the decision below creates no conflict among 

the circuits, petitioners instead ask this Court to 
grant certiorari because they claim that Federal 
Circuit judges are “sharply divided” about the 
Atlantic Sugar2 precedent and because “the Federal 

                                            
2  Atlantic Sugar, 744 F.2d at 1559, n.10 (“We review [the 

Trade C]ourt’s review of an ITC determination by applying 
anew the statute’s express judicial review standard.”). 
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Circuit has repeatedly declined to reconsider the 
precedent.”  Pet. 2.3   

As a general matter, the Supreme Court does 
not grant certiorari to review internal divisions 
within a circuit as such matters are viewed as 
properly resolved within the circuit.  Three of the 
twelve active judges on the Federal Circuit bench 
have expressed an interest in departing from 
Atlantic Sugar and changing the standard of review 
applied by the Federal Circuit.  The minority view of 
three judges, however, is not a basis for the Supreme 
Court to grant review.   

First, it is not disputed that the Appellate Court 
continues to adhere faithfully to “the rule that prior 
decisions of a panel of the court are binding prece-
dent on subsequent panels unless and until over-
turned in banc.”  George E. Warren Corp. v. United 
States, 341 F.3d 1348, 1351-52 (Fed. Cir. 2003), cited 
in Nippon Steel Corp. v. United States, 458 F.3d 
1345, 1351 n.3 (Fed. Cir. 2006) (declining to overrule 
Atlantic Sugar).  Thus, despite the differences in 
opinion, the standard of review applied by the 
Appellate Court has been consistent.    

                                            
3  The arguments advanced by the amici are largely 

duplicative of petitioners’ claims regarding the intent of 
Congress to remove de novo review, the consistency of the 
appellate standard applied by the Federal Circuit with the 
court’s historical practice, and the need for greater deference 
to the Trade Court. When appropriate, we have addressed 
any additional arguments below. 
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A change in precedent, if one should be required, 
is better achieved by an en banc decision overturning 
the Federal Circuit’s precedent, rather than by a 
decision of this Court: “It is primarily the task of a 
Court of Appeals to reconcile its internal difficulties.”  
Wisniewski v. United States, 353 U.S. 901 (1957).  In 
that regard, the Federal Circuit denied petitioners’ 
request for a rehearing en banc because a majority of 
the Federal Circuit judges believe that the current 
standard of review “is consistent with principles of 
judicial review of administrative action as well as 
judicial review principles applied in other contexts, 
and the trade statutes make clear that Congress 
intended to apply those principles to this court’s 
review of the decisions of the Court of International 
Trade.” Pet. App. 655a.  Thus, contrary to petition-
ers’ claim, the Federal Circuit has not “declined to 
resolve” this issue, it has simply not resolved the 
issue the way petitioners would like. Pet. 4. 

In addition, as only three of the twelve active 
judges have expressed an interest in changing the 
appellate standard, petitioners’ description of the 
Appellate Court as “sharply divided” is an obvious 
overstatement.  Indeed, over the 30-year history of 
the Federal Circuit only four judges have called for a 
change to the Atlantic Sugar precedent.4  Since 
Atlantic Sugar was decided, thirty-seven judges have 
served (or continue to serve) at the Court of Appeals 
for the Federal Circuit. 

                                            
4  Judges Rader, Plager, Reyna, and Wallach. 
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In short, the fact that three judges on the Ap-
pellate Court would like to change the Appellate 
Court’s precedent, but a majority would not, does not 
create a conflict that warrants review by this Court. 
II. There Is No Intercircuit Conflict War-

ranting Certiorari Review. 
Petitioners acknowledge that there is no conflict 

between the circuits. Pet. 16.  Thus, one of the 
traditional bases for seeking certiorari is not present 
in this case. 

While it is true that determinations by the In-
ternational Trade Commission are appealable only 
to the Trade Court and then the Federal Circuit, it is 
also true that the approach the Federal Circuit takes 
in reviewing appeals from Commission determina-
tions is consistent with every other circuit’s standard 
of review of administrative determinations.  In 
denying the petition for rehearing en banc, the 
Federal Circuit’s concurring opinion plainly said that 
“there is no legal justification for” the Federal 
Circuit “to adopt a rule requiring deference to the 
substantial evidence determinations of the Court of 
International Trade” because the Federal Circuit’s 
approach—“a non-deferential second level of 
substantial evidence review, applying the same 
standard as the district court”—is in accord with 
every other circuit.  Pet. App. 646a.   

The Federal Circuit listed examples from every 
circuit to show that its standard of appellate review 
of district court level review of agency actions for 
substantial evidence was consistent with the general 
appellate approach to such review.  See Pet. App. 
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646a-647a (Federal Circuit review of other circuits’ 
case law).5  

                                            
5  For additional authority, see, for example: 

D.C. Circuit: Rempfer v. Sharfstein, 583 F.3d 860, 864-65 
(D.C. Cir. 2009) (reviewing decision of the Food and Drug 
Administration under APA standard of review; explaining 
that “We review the district court’s APA ruling de novo, ‘as 
if the agency’s decision had been appealed to this court 
directly’”, and explaining that the application of the 
standard of review is a legal question), quoting Gerber v. 
Norton, 294 F.3d 173, 178 (D.C. Cir. 2002), quoting Dr. 
Pepper/Seven-Up Cos. v. FTC, 991 F.2d 859, 862 (D.C. Cir. 
1993).   
Second Circuit: Rosa v. Callahan, 168 F.3d 72, 77 (2d. Cir. 
1999) (reviewing denial of Social Security benefits; noting 
the appellate court’s focus is “not so much on the district 
court’s ruling as it is on the administrative ruling”); Ward v. 
Brown, 22 F.3d 516, 521 (2d Cir. 1994) (APA claim 
reviewing a decision of the Veterans Administration; 
appellate court “accords no deference to the lower court’s 
decision”).  
Sixth Circuit: Bogle v. Sullivan, 998 F.2d 342, 346-47 (6th 
Cir. 1993) (reviewing decision denying disability benefits; 
applying the substantial evidence standard by reexamining 
the record, noting that the district court had done the same).  
Eight Circuit: Wildman v. Astrue, 596 F.3d 959, 963 (8th 
Cir. 2010) (substantial evidence review of denial of Social 
Security benefits; district court’s decision reviewed de novo); 
Guilliams v. Barnhart, 393 F.3d 798, 801 (8th Cir. 2005) 
(same);  Sierra Club v. Davies, 955 F.2d 1188, 1192 (8th Cir. 
1992) (APA review of Park Service decision to permit 
preliminary testing for diamond mining; observing that “[i]n 
reviewing the district court decision, the appellate court 
must make an independent decision based on the same 
administrative record that was before the factfinder”), citing 
Camp v. Pitts, 411 U.S. 138, 142 (1973); Moore v. Custis, 736 
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The Federal Circuit’s approach (as well as the 
other circuits’ approach) to second-level appellate 
review of agency action for substantial evidence, 
which does not defer to the district court and  applies 
the same standard as the district court, is rational 
and logical.  This approach recognizes that, in such 
circumstances, the appellate court does not owe 
deference to the district court. Rather, it defers to 
the expert agency that has been entrusted by 
Congress with administration of the statute 
authorizing the particular agency action in issue.  
The D.C. Circuit has cogently explained why, in such 
instances, the appellate court defers to the agency 
but not to the district court: 

                                                                                         
(Footnote continued from previous page) 

F.2d 1260, 1262 (8th Cir. 1984) (review of disciplinary action 
by the Veterans Administration under APA standard; 
appellate court renders independent decision, and the 
district court decision is accorded no particular deference).  
Ninth Circuit: Batson v. Commissioner of Social Security 
Administration, 359 F.3d 1190, 1193 (9th Cir. 2004) 
(substantial evidence review of denial of Social Security 
benefits; district court’s decision reviewed de novo); Asarco, 
Inc. v. EPA, 616 F.2d 1153, 1161 (9th Cir. 1980) (reviewing 
EPA requirement; “[d]istrict court review of agency action is 
generally accorded no particular deference”). 
Eleventh Circuit:  Crawford v. Commissioner of Social 
Security, 363 F.3d 1155, 1158 (11th Cir. 2004) (appellate 
court applies the substantial evidence standard). 
Federal Circuit:  Rio Grande, El Paso and Santa Fe R. Co. v. 
Dep’t of Energy, 234 F.3d 1, 6 (Fed. Cir. 2000) (review of 
decision of the Department of Energy; “no particular 
deference” to the conclusions of the district court, but “great 
deference” to the agency whose action is reviewed). 
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We do not defer to a district court’s re-
view of an agency adjudication any 
more than the Supreme Court defers to 
a court of appeals’ review of such a de-
cision.  * * *  That is so because the 
agency itself is typically owed deference 
with respect to its factfinding, * * *, its 
application of law to facts, * * *, and its 
interpretation of the governing statute 
or regulation, * * *.  Since deference is 
owed, according to doctrines of adminis-
trative law, to the agency, it is anoma-
lous (if the agency and district court 
disagree analytically impossible) to de-
fer also to another court’s review of the 
agency’s action.  

Novicki v. Cook, 946 F.2d 938, 941 (D.C. Cir. 1991) 
(citations omitted) (review of decision of the Defense 
Logistics Agency).6 

Thus, the decision below creates no intercircuit 
conflict, and petitioners present no justification for 
this Court to intervene in the standard of review 

                                            
6  Accord, Fogg v. Ashcroft, 254 F.3d 103, 112 (D.C. Cir. 2001) 

(district court’s first instance review “drops out of the 
multiple layers of deference”); Vickers v. Powell, 493 F.3d 
186, 192 (D.C. Cir. 2007) (review of decision of Merit 
Systems Protection Board under statutory standard of 
review); Coburn v. McHugh, 679 F.3d 924, 929 (D.C. Cir. 
2012) (APA review of decision of Army Board for Correction 
of Military Records); Fox v. Clinton, 684 F.3d 67, 74 (D.C. 
Cir. 2012) (review of INA decision under APA standard). 
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applied by the Federal Circuit when it is consistent 
with that applied by all other circuits in similar 
circumstances.   
III. The Petitioners’ Creative But Erroneous 

Inferences Regarding The Intent Of Con-
gress Do Not Raise Any Issues Deserving 
Certiorari Review.   
The petitioners do not argue that the standard 

of review applied by the Court of Appeals for the 
Federal Circuit is at odds with any statutory 
instruction, whether found in the Trade Agreements 
Act of 19797 or any other statute; they concede that 
the statute is silent on the standard to be applied on 
second-tier appeal.  Pet. 2 (“statutory silence”), 9.  
Petitioners also concede that the legislative history 
is silent on the same question.  Pet. 9.  Instead, they 
propose that certiorari is warranted because the 
decision of the Appellate Court is at odds with some 
unstated congressional intent inferred by the 
petitioners from the statutory silence, and from 
specific reforms that were enacted by Congress in 
1979.   

A. The Statutory Silence Supports The Stand-
ard Applied By the Appellate Court. 

First, the statutory silence in the trade remedy 
statute regarding the standard of review to be 
applied by the Appellate Court is far from unique.  
Other statutes specifying a standard of review 

                                            
7  Trade Agreements Act of 1979, P.L. 96-39, 93 Stat. 144 (July 

26, 1979). 
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similarly do not separately or expressly address the 
standard to be applied by the appellate court.  In 
those cases too, the appellate court reviews the 
district court’s decision by applying the same 
statutory standard applied by the district court to 
the agency decision.  Thus, decisions of the Provider 
Reimbursement Review Board are appealed in 
district courts, which review for substantial 
evidence.  42 U.S.C. § 1395oo(d) and (f).  The same 
standard is used by the appellate court.  Abraham 
Lincoln Memorial Hosp. v. Sebelius, 698 F.3d 536, 
547 (7th Cir. 2012).  Decisions of the Commissioner 
of Social Security may be appealed in the district 
courts, and are upheld if supported by substantial 
evidence.  42 U.S.C. § 405(g).  Upon further appeal, 
the appellate courts re-apply the same standard.  
E.g., Farley v. Celebrezze, 315 F.2d 704, 705-06 (3d 
Cir. 1963), cited at Pet. App. 647a; Wildman v. 
Astrue, 596 F.3d 959, 963 (8th Cir. 2010).  Accord, 16 
U.S.C. § 1858 (Antarctic conservation; district court 
review of penalty determinations under substantial 
evidence standard) and Northern Wind, Inc. v. Daley, 
200 F.3d 13, 17 (1st Cir. 1999) (appellate review 
using same standard); 42 U.S.C. § 300h-2 
(determinations by Administrator subject to non-
APA hearings, and reviewable in district courts for 
substantial evidence) and Hickey’s Carting, Inc. v. 
USEPA, 978 F.2d 66 (2d Cir. 1992) (appellate court 
affirmed district court using same standard); 19 
U.S.C. § 773f (Northern Pacific halibut fishing; civil 
penalties assessed by the Secretary reviewable 
under substantial evidence standard) and Pavlik v. 
United States, 951 F.2d 220, 223 (9th Cir. 1991) 
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(district court’s decision granting summary judg-
ment reviewed de novo). 

The same is true for appeals under the APA 
review standard.  Thus, decisions of Commerce 
regarding fishery management plans are appealed in 
the district court, which reviews whether the 
administrative action is arbitrary or capricious.  16 
U.S.C. § 1855(b); see 5 U.S.C. § 706(2)(A)-(D).  Upon 
further appeal, the appellate court applies the same 
standard anew.  Associated Fisheries of Maine, Inc. 
v. Daley, 127 F.3d 104, 109 (1st Cir. 1997), cited at 
Pet. App. 646a.   

Second, Congress expressly modified the statute 
at issue here, 19 U.S.C. § 1516a(b)(1)(B)(i), to specify 
the standard of review: the reviewing court would 
determine whether the agency determination was 
supported by substantial evidence or was otherwise 
contrary to law.  The legislative history provides a 
detailed explanation for that modification that does 
not support petitioners’ theory.  See infra at 19 
(failures in Treasury fact-findings).  Thus, the 
statute’s and the legislative history’s silence on the 
standard to be applied by the appellate court, if 
anything, supports the conclusion that Congress did 
not intend to address (let alone modify) the standard 
of review applied by the Appellate Court.  See 
Cipollone v. Liggett Group, Inc., 505 U.S. 504, 517 
(1992) (preemptive scope of a federal statute is 
governed by its express language, in conformance 
with the familiar principle of expressio unius est 
exclusio alterius). 

Third, the relevant statutes were modified sev-
eral times after the Trade Agreements Act of 1979, 
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including important amendments in 1980,8 1982,9 
1984,10 1988,11 and 1994.12  The standard expressly 
endorsed in Atlantic Sugar, however, was not 
modified.13  See Cannon v. University of Chicago, 441 
U.S. 677, 696-99 (1979) (noting that Congress is 
presumed to know the law, particularly recent 

                                            
8  The Customs Court Act of 1980, establishing the Court of 

International Trade.  Pub. L. No. 96-417, 94 Stat. 1727 
(1980).   

9  The Federal Courts Improvement Act of 1982, combining 
the United States Court of Customs and Patent Appeals and 
the United States Court of Claims, and creating the Court of 
Appeals for the Federal Circuit.  Pub. L. No. 97-164, 96 Stat. 
25 (1982). 

10 The Trade and Tariff Act of 1984, Pub. L. No. 98-573, 98 
Stat. 2998 (1984).  

11  The Omnibus Trade and Competitiveness Act of 1988, Pub. 
L. No. 100-418, 102 Stat. 1107 (1988). 

12  The Uruguay Round Agreements Act of 1994, Pub. L. 103-
465, 108 Stat. 4809 (1994). 

13  The 7 International Trade Professors (“7 Professors”) claim 
that the limited review of Chapter 19 bi-national panel 
decisions under NAFTA is an “indication that Congress does 
not intend that CIT-level decisions should be subject to 
identical review at the appellate level.”  7 Professors Amici 
Br. 16.  What review standard the United States has 
negotiated in a free trade agreement is simply not relevant 
to the appellate standard of review applied by U.S. courts to 
cases that are not subject to the agreement.  Nonetheless, if 
Congress had intended for appellate review by the Federal 
Circuit to follow what was negotiated as part of NAFTA, 
Congress could have addressed that—but did not—as part of 
the NAFTA implementing legislation or the 1994 legislation 
that modified U.S. antidumping and countervailing duty 
law.   
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precedents that are directly applicable to the issue 
before it).14     

B. Congress Only Intended To Remove 
Duplicative Fact-Finding. 

The petitioners propose that because Congress 
set out to eliminate the “time consuming and 
duplicative” practice of de novo review by the court 
of first instance, “it is implausible that Congress 
simultaneously intended § 1516a(b) to require 
duplicative appellate review … .”  Pet. 20.    

The duplication Congress intended to address in 
the 1979 Trade Agreements Act, however, is 

                                            
14  Petitioners claim that the appellate practice was “too 

diverse” to provide the Congress with any specific 
expectations.  Pet. 25, citing Sierra Club v. Marsh, 769 F.2d 
868, 871 (1st Cir. 1985) (referring to “a luxuriant jungle of 
differing review descriptions”).  Assuming arguendo that 
this was equally true with regard to the Court of Appeals for 
the Federal Circuit, the statute’s silence would still not 
amount to an endorsement of any particular approach 
including the deferential approach proposed by the 
petitioners.  Moreover, as reviewed, the statute was changed 
multiple times after Atlantic Sugar, and Congress did not 
act to modify the standard of review applied by the Court of 
Appeals for the Federal Circuit.  Finally, the “practical” 
approach discussed in Marsh did not lead that appellate 
court to defer to the district court.  Instead, the appellate 
court noted that the district court “made no independent 
findings of fact and heard no witnesses.”  769 F.2d at 872.  
Thus, even though the district court “had somewhat greater 
opportunity to explore the administrative record with the 
help of counsel,” those factors were “not very weighty” in 
light of the completeness of the administrative record.  Id.   
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explained in detail in the legislative history.  
Treasury fact-finding failures had necessitated the 
Customs Court to rely on its own independent fact-
finding, by conducting de novo judicial review of 
Treasury fact-finding decisions.15  In response, 

                                            
15  The Customs Court was explicit on the failures of the 

Treasury Department’s “factfinding procedures”, and the 
impact of those failures on effective judicial review:  

Defendant further argues that the scope of review 
in this case is limited to the question of whether 
the Secretary’s decision was arbitrary or capricious 
and that a de novo determination on the merits is 
precluded. Again this argument is without merit. 
It ignores the fact that every countervailing duty 
case litigated — just as every tariff classification 
and valuation case (in modern times) — has been 
tried de novo either before this court or the Board 
of General Appraisers. Judicial review of 
countervailing duty determinations has never been 
upon an administrative record; there is no 
“administrative record” in such cases — no 
evidentiary hearings, no evidentiary findings, no 
cross-examination of witnesses. … 
…. 
Furthermore, and quite apart from historical (and 
statutory) considerations, the Supreme Court has 
indicated that de novo review is appropriate where 
there are inadequate factfinding procedures in an 
adjudicatory proceeding.   

ASG Indus., Inc., v. United States, 467 F. Supp. 1200, 1231-
32 (Cust. Ct. 1979) (reviewing a Treasury Department 
countervailing duty determination on float glass imported 
from Italy).  Likewise, in Michelin Tire Corp. v. United 
States, 469 F. Supp. 270, 296 (Cust. Ct. 1979) (reviewing a 
Treasury Department countervailing duty determination on 
X-belted radial tires from Canada), the Customs Court 
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Congress made major modifications to the proce-
dural and other aspects of the antidumping and 
countervailing duty laws in 1979, which in part 
required the building of a record, improved access to 
materials, an opportunity for hearings, and compre-
hensive rights of judicial review.  In addition, 
Congress imposed express standards of review, 
eliminating de novo review by the Trade Court of 
Treasury fact-finding and requiring the substantial 
evidence standard for final determinations, con-
sistent with traditional judicial review of adminis-
trative actions under federal law.  In other words, 
the duplication addressed was the duplication of 
fact-finding by the Treasury Department and the 
Customs Court.  S. Rep. No. 96-249, at 251 (1979), 
reprinted in 1979 U.S.C.C.A.N. 381, 637 (“De novo 
review is both time consuming and duplicative”); 
H.R. Rep. No. 96-317, at 181 (1979) (stating the 
same, and adding that importers had been able to 
present new evidence at two stages prior to judicial 
review, and then once again during judicial review).  
The concern over duplicative fact-finding has no 
logical relevance to the standard of review applied by 
the Appellate Court when reviewing the decisions of 

                                                                                         
(Footnote continued from previous page) 

found that: “An unrestricted trial of all issues of fact and 
law is mandated by the plain legislative intent of the 
relevant statutes and is supported by the relevant case law.  
In addition, an unrestricted trial is the only proceeding 
consistent with the recent as well as remote history of the 
action, and is the only guarantee of the protection of 
constitutional right in the area of tariff disputes.”  
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the Trade Court, because both courts are required to 
review the agency’s decision based on the fact-
finding of the agency only.   

C. Congress Intended For Traditional Adminis-
trative Law Principles To Apply To the Re-
view Of Trade Determinations. 

Petitioners note that judicial review of anti-
dumping and countervailing duty determinations is 
not under the Administrative Procedure Act,16 but 
under the express statutory provisions introduced by 
the Trade Agreements Act of 1979, and that trade 
agency hearings are not subject to the APA.  Pet. 24.  
Thus, Congress “did not intend to import the entire 
tradition of APA review,” and intended that judicial 
review would be “materially different from judicial 
review under the APA.”  Id.  In this context, 
petitioners claim that this enabled the Trade Court 
to play a “significantly greater role in developing the 
administrative record.”  Id.  

Again, however, petitioners do not point to any-
thing that is in fact unusual.  Congressional intent is 
clear.  If Congress had not specified an express 
standard of review, then the APA standards would 
have applied.  If so, trade agency decisions, because 
not based on formal adjudications, would not have 
been reviewable under the substantial evidence 
standard.  See 5 U.S.C. § 706(2)(E) (1976); H.R. Rep. 
No. 96-317 at 181.  Thus, Congress set forth an 

                                            
16  Administrative Procedure Act, P.L. 79-404, 60 Stat. 237 

(1946), 5 U.S.C. § 500 et seq. 
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express standard for judicial review, requiring that 
the agencies’ decisions be reviewed for substantial 
evidence.  19 U.S.C. § 1516a(b)(1)(B)(i). The 
“substantial evidence” standard in section 
1516a(b)(1)(B)(i) is identical to the APA standard in 
Title 5.  Compare 5 U.S.C. § 706(2)(E) (“The 
reviewing court shall … hold unlawful and set aside 
agency action, findings, and conclusions found to be 
… unsupported by substantial evidence ….”) with 19 
U.S.C. § 1516a(b)(1)(B)(i) (“The court shall hold 
unlawful any determination, finding, or conclusion 
found … to be unsupported by substantial evidence 
on the record … .”).17   

                                            
17  Discretionary decisions by the Trade Court are reviewed by 

the Federal Circuit under the abuse of discretion standard.  
Thus, petitioners claim that one of the problems with the 
Federal Circuit’s approach to appellate review is that the 
court must “wrestle” with whether to review the Trade 
Court’s decision under the substantial evidence standard of 
review or for abuse of discretion.  Pet. 4, 14-15.  But 
determining the standard of review to apply is a normal 
function of all appellate courts.  In Pierce v. Underwood, the 
Court recognized that when an appellate court decides 
which standard of review applies to its review of a district 
court decision, the decisions of the district courts are 
“traditionally divided in three categories, denominated 
questions of law (reviewable de novo), questions of fact 
(reviewable for clear error), and matters of discretion 
(reviewable for ‘abuse of discretion’).”  Pierce v. Underwood, 
487 U.S. 552, 558 (1988).  Consistent with Pierce, in 
deciding which standard of review to apply, the Federal 
Circuit reviews the decision by the Trade Court to 
determine whether the Trade Court assessed the sufficiency 
of the evidence supporting the agency’s decision.  If so, the 
court reviews the decision under the substantial evidence 
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Further, the Senate Report explained that new 
19 U.S.C. § 1516a “would make it clear that 
traditional administrative law principles are to be 
applied in reviewing antidumping and countervail-
ing duty decisions where by law Congress has 
entrusted the decision-making authority in a 
specialized, complex economic situation to adminis-
trative agencies.”  See S. Rep. No. 249 at 252.  There 
is no indication that Congress intended that the 
review conducted by the Court of Appeals for the 
Federal Circuit was to be exempted from these 
principles.  

Accordingly, the Federal Circuit correctly ob-
served: “There is thus every reason to believe that 
Congress intended the judicial review process in the 
trade area to track the more general review process 
in district courts and courts of appeal under the 
APA.”  Pet. App. 653a.  And, under this “general 
review process,” the appellate court conducts a de 
novo review of all issues of law decided by the court 
of first instance, including whether an agency’s 
decision is supported by substantial evidence in the 
administrative record, without deference to the court 
of first instance.18  The “various features of the 

                                                                                         
(Footnote continued from previous page) 

standard, which is a question of law, and therefore reviewed 
de novo.  

18  Both petitioners and JBIA argue that due to the Trade 
Court’s remand powers, greater deference is owed to the 
Trade Court.  Pet. 24; JBIA Amicus Br. 12-18.  According to 
petitioners, the Trade Court’s remand powers allow the 
trade court to “play a significantly greater role in developing 
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legislation support the inference that, while both the 
Customs Court  and the CCPA were expected to 
defer to the agencies, the CCPA was not supposed to 
defer to the Customs Court.”  Pet. App. 651a-652a. 

                                                                                         
(Footnote continued from previous page) 

the administrative record - and to engage in far more back-
and-forth with the agency.”  Pet. 24.  The Trade Court’s 
power to remand, rather than reflecting an additional role of 
the Trade Court, instead reflects that the agency, not the 
Trade Court, is the sole fact-finder.  Altx Inc. v. United 
States, 370 F.3d 1108, 1111 n.2 (Fed. Cir. 2004).  The 
expanded agency record that may result from remands is 
developed by the agency, not by the court, and any amended 
agency determination is reviewed for substantial evidence 
by the Trade Court and the Appellate Court.  
In this context, petitioners cite Sullivan v. Hudson, 490 U.S. 
877, 885 (1989) for the proposition that direct interaction 
between the court and the agency to build a record is “alien” 
to traditional APA review.  Pet. 24.  First, Sullivan 
concerned a decision by the 11th Circuit that remand 
proceedings, too, remain adversarial (thus enabling fee 
awards).  The Supreme Court affirmed, based in part on 
observations regarding the importance of remand 
proceedings to the outcome of litigation in Social Security 
matters.  Thus, the case has no relevance to the issues 
raised by the petitioners.  In any event, the appellate courts, 
when reviewing Social Security decisions, also re-apply the 
substantial evidence standard, as does the Federal Circuit 
in trade cases.  Rosa, 168 F.3d 72, 77 (2d Cir. 1999); Farley, 
315 F.2d 704, 705-06 (3d Cir. 1963), cited at Pet. App. 647a; 
Batson, 359 F.3d 1190, 1193 (9th Cir. 2004); Wildman, 596 
F.3d 959, 963 (8th Cir. 2010). 
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IV. The Federal Circuit’s Long-Standing And 
Consistent Application Of The Standard Of 
Review Articulated In Atlantic Sugar Is 
Not An Issue Worthy Of Certiorari Review.  
Petitioners claim that certiorari review is war-

ranted because the standard of review identified in 
Atlantic Sugar is “not supplied by ‘historic tradition’” 
and because “[h]istorical practice in the trade 
context does not support the Federal Circuit’s 
approach.” Pet. 20-21.   

As reviewed, the Appellate Court’s practice is 
long-standing and consistent; petitioners have not 
identified a conflict among panel decisions within 
the Federal Circuit and other circuits apply the same 
approach to appellate review as the Federal Circuit.  
In any event, the claim that historical practice does 
not support the Appellate Court’s current approach 
is unfounded.  

As recognized by Judge Rader, prior to the 
Trade Agreements Act of 1979, both the Appellate 
Court and the court of first instance, “examined 
directly the administrative record for substantial 
evidence.” Zenith Elecs. Corp. v. United States, 99 
F.3d 1576, 1581 (Fed. Cir. 1996) (Rader, J., concur-
ring).19 

                                            
19  As discussed in Section III.B, supra, prior to 1979 there had 

existed “some difference of opinion” (S. Rep. No. 96-249 at 
251) with regard to the standard of review applicable in 
appeals from the Treasury Department, but judicial review 
of ITC decisions had been on the record assembled by the 
Commission. 
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Indeed, in Armstrong Bros. Tool Co. v. United 
States, 626 F.2d 168 (CCPA 1980), the Court of 
Customs and Patent Appeals explained that, prior to 
1979, it, like the Customs Court, reviewed injury 
decisions of the ITC under a substantial evidence 
standard:  

In appeals from the Customs Court in-
volving determinations of injury or 
likelihood of injury in antidumping and 
countervailing duty cases considered by 
the Tariff Commission (now the ITC), 
this court has conducted its review 
upon the record made before the Com-
mission….  As to the evidentiary record, 
the standard of this review has been 
stated to be whether the Commission’s 
determination is supported by substan-
tial evidence…. 

In view of the foregoing, we conclude 
that the issue before this court in this 
case is properly stated to be whether 
the Customs Court correctly held that 
the Commission’s determination is sup-
ported by substantial evidence in the 
record.  This accords with the standard 
established by Congress in the Trade 
Agreements Act of 1979, which added a 
new section 516A to the Tariff Act of 
1930, (P.L. 96-39, 93 Stat. 144, 302 
(1979)). 

Id. at 169-70 (underscoring added).  Accord, Pasco 
Terminals, Inc. v. United States, 634 F.2d 610, 613 
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(CCPA 1980) (Miller, J. concurring) (review of a 
determination of the Commission; Commission’s 
injury determination “must be upheld if supported 
by substantial evidence”); Imbert Imports, Inc. v. 
United States,  475 F.2d 1189, 1191 (CCPA 1973) 
(review of a determination of the Commission; 
quoting City Lumber for the proposition that the 
Appellate Court will not reweigh evidence before the 
Commission); City Lumber Co. v. United States, 457 
F.2d 991, 996 (CCPA 1972) (review of a determina-
tion of the Commission; declining invitation to 
reweigh evidence).  

Armstrong Bros., along with all the holdings of 
the Court of Customs and Patent Appeals, were 
adopted by the Federal Circuit in its first published 
decision. See South Corp., 690 F.2d at 1369. Hence, 
with Atlantic Sugar, the first decision by the Federal 
Circuit regarding an ITC injury determination, the 
Appellate Court recognized that applying the 
substantial evidence standard anew was binding 
precedent passed on from the CCPA.  The Federal 
Circuit’s adherence to the long-standing and 
consistent standard of review it applies to review of 
U.S. International Trade Commission determina-
tions is not an issue deserving of certiorari review. 
V. Contrary To Petitioners’ Claim, The 

Federal Circuit’s Standard Of Review 
Satisfies All Of The Analytical Factors 
Identified By This Court In Pierce. 
Petitioners’ reliance on Pierce, 487 U.S. 552 

(1988), and Cooter & Gell v. Hartmax Corp., 496 U.S. 
384 (1990), is unavailing.  Nothing in those cases 
supports application of an appellate standard of 
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review different from the one the Federal Circuit 
applied here.  Both Pierce and Cooter & Gell concern 
the standard of review applied by an appellate court 
in reviewing a determination by a trial court with 
respect to a matter of judicial administration.  Here, 
of course, the issue is the appellate standard of 
review regarding an agency determination based on 
a defined record.  But even a Pierce analysis of the 
Federal Circuit’s review standard demonstrates that 
there is no reason to grant certiorari review in this 
case. 

A. As Instructed in Pierce, A Long History Of 
Appellate Practice Renders Additional 
Analysis Superfluous. 

Pierce concerned the decision of the district 
court that the litigation position of the government 
party in the case before it was “substantially 
justified,” as required by the Equal Access to Justice 
Act to avoid an award of additional amounts for 
attorney fees.  Pierce, 487 U.S. at 558. 

In resolving what standard an appellate court 
should apply when reviewing such a decision, the 
Court recognized first that, for some cases, “the 
standard of appellate review is answered by 
relatively explicit statutory command,” and “[f]or 
most others, the answer is provided by a long history 
of appellate practice.”  Id.  The Court said that only 
when “the trial court determination is one for which 
neither a clear statutory prescription nor a historical 
tradition exists” should an appellate court examine 
other “significant relevant factors” to determine the 
proper standard.  Id. at 558-59; see Nelson v. Apfel, 
210 F.3d 799, 801 (7th Cir. 2000).  
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The standard applied by the Court of Appeals 
for the Federal Circuit is consistent with the 
“explicit statutory command” that judicial review be 
based on substantial evidence.  Moreover, the 
Federal Circuit’s approach is consistent with the 
case law in every circuit.  But, even if one assumed, 
arguendo, that existing appellate practice did not 
provide a ready answer, the factors considered in 
Pierce do not suggest that the standard applied by 
the Federal Circuit should be reviewed by the 
Supreme Court.  Below, we review each factor, 
starting with the two factors relied upon by the 
petitioners.  

B. The Factors Considered By Pierce Only Sup-
port The Standard Applied By The Court Of 
Appeals For The Federal Circuit. 
1. Language and structure of the statute. 

Petitioners advance the tenuous argument that 
the trade statute’s formulation of the standard of 
review, 19 U.S.C. § 1516a(b)(1)(B)(i), which uses the 
verb “to find” (“any determination … found … to be 
unsupported by substantial evidence”), is “con-
sistent” with the proposition that the Trade Court’s 
decision should be reviewed deferentially.  Pet. 27 
(quoting 28 U.S.C. § 2412(d)).  

In Pierce, the Court viewed the statute’s use of 
the verb “find” as providing an available inference of 
deference, but not a compelling one.  Pierce, 487 U.S. 
at 559 (“the inference of deference is assuredly not 
compelled”).  That is also true here.  Both the APA 
and section 1516a(b)(1)(B)(i) use the word “found” 
when referring to judicial review.  See 5 U.S.C. § 
706(2)(E); 19 U.S.C. § 1516a(b)(1)(B)(i).  As discussed 
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supra, the federal appellate courts have uniformly 
determined that the standard of review applicable at 
the first level of appeal also applies to second-level 
appellate review under the APA or the specified 
statutory standard.  The word “found” has not 
triggered more deferential appellate review in either 
the APA or statutory standard context, and there is 
no principled reason for it to do so here.  Moreover, 
as reviewed below, the decision at issue in Pierce 
was a matter of judicial administration.   

2. Position of the judicial actor.   
Petitioners also rely on the Court’s recognition 

in Pierce that deferential review may be appropriate 
where “‘as a matter of sound administration of 
justice, one judicial actor is better positioned than 
another to decide the issue in question.’”  Pet. 27 
(quoting Pierce, 487 U.S. at 559-60 (citation 
omitted)).  Review of this factor, however, strongly 
supports the standard used by the Federal Circuit.   

In Pierce, and again in Cooter & Gell, the Court 
concluded that two matters of judicial administra-
tion—attorney’s fees under EAJA in Pierce and Rule 
11 sanctions in Cooter & Gell—are best considered 
matters of discretion reviewable for “abuse of 
discretion” on appeal.  Cooter & Gell, 496 U.S. at 
403-05; Pierce, 487 U.S. at 563.  The Court indicated 
that, on these matters, the district court’s decision is 
based on specific litigation conduct observed 
firsthand by the district court judge.  Thus, the 
district court is in a better position than the 
appellate court to decide the issue.  See Cooter & 
Gell, 496 U.S. at 403-04; Pierce, 487 U.S. at 561. 
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This case, by contrast, does not involve a deter-
mination by a trial court with respect to a matter of 
judicial administration.  Here, the determination at 
issue is the Trade Court’s determination as to 
whether the Commission’s decision was supported by 
the administrative record.  In this determination, 
litigation conduct plays no role, and the administra-
tive record is the same for both the Trade Court and 
the Appellate Court.  There is no need to apply any 
special deference to the Trade Court’s determination 
in this context.  Moreover, as the D.C. Circuit 
correctly observed, when determining whether an 
administrative agency’s decision is supported by the 
administrative record, deference is owed to the 
agency, and it would be anomalous or even impossi-
ble for an appellate court to owe deference to both 
the agency and the court of first instance, particu-
larly where the agency and court of first instance 
disagree, as they do here.  Novicki, 946 F.2d at 941.  
See also United States v. Eurodif S.A., 555 U.S. 305 
(2009) (affirming Commerce’s reasonable application 
of the antidumping law to the facts).  

3. Substantial consequences.  
In Pierce, the Court reviewed that if a decision of 

the district court ordinarily produced “substantial 
consequences,” such as a “substantial amount of 
liability,” then “one might expect it to be reviewed 
more intensively,” that is, with less deference to the 
decision of the district court.  487 U.S. at 563.  
Because the district court’s decision addressed 
attorney fees only and the median award of attor-
ney’s fees in like cases had been less than $3,000, 
this factor supported deferential review of the 
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decision of the district court.  Id.  Here, however, the 
Trade Court’s decision as to whether the trade 
agency’s determination is supported by substantial 
evidence is outcome-determinative.  Thus, this factor 
strongly supports the Appellate Court’s precedent, 
which re-applies the statutory standard previously 
applied by the Trade Court.   

4. Whether the investment of appellate 
energy will result in a decision on the 
merits.   

In Pierce, the legal question on appeal (i.e., 
whether the Government’s position was “substan-
tially justified”) will “not be precisely the same as 
the merits.”  Pierce, 487 U.S. at 561.  The Court 
noted: “In all the separate-from-the-merits EAJA 
appeals, the investment of appellate energy will 
either fail to produce the normal law-clarifying 
benefits that come from an appellate decision on a 
question of law, or else will strangely distort the 
appellate process.”  Id.  This favored deferential 
review.  Here, by contrast, the question on appeal is 
the merits of the case and more specifically whether 
the Court of International Trade misapplied the 
substantial evidence test in reviewing the expert 
agency’s determination based on a large record. 

5. Whether formulating a general rule is 
impracticable.   

In Pierce, the Court cited “the sheer impractica-
bility of formulating a rule of decision for the 
matter.”  Id. at 561.  The Court explained: 

[T]he question whether the Govern-
ment’s litigating position has been 
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“substantially justified” is precisely 
such a multifarious and novel question, 
little susceptible, for the time being at 
least, of useful generalization, and 
likely to profit from the experience that 
an abuse-of-discretion rule will permit 
to develop.  There applies here what we 
said in connection with our review of 
Rule 54(b) discretionary certification by 
district courts: “because the number of 
possible situations is large, we are re-
luctant either to fix or sanction narrow 
guidelines for the district courts to fol-
low.”  Application of an abuse-of-
discretion standard to the present ques-
tion will permit that needed flexibility. 

Pierce, 487 U.S. at 562 (citation omitted). 
Such flexibility for the lower court is not needed 

here, as its determination is a legal one: whether or 
not the agency’s decision was supported by substan-
tial evidence on the record compiled by the agency.  

In sum, application of the Pierce factors here 
supports the appellate standard applied by the 
Federal Circuit and does not raise “a fundamental 
error” (Pet. 16) deserving of certiorari review by this 
Court. 

CONCLUSION 
As reviewed, petitioners present no issue that 

warrants exercise of this Court’s discretionary 
jurisdiction.  In this case, the Federal Circuit 
conducted a routine review of ITC final determina-
tions in which it applied the same standard of review 
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as the lower court—an approach to appellate review 
that is identical to or consistent with that applied in 
other circuits.  There is no division between panels of 
the Federal Circuit, and there is no division among 
the circuits.  Accordingly, the petition for a writ 
certiorari should be denied. 

April 28, 2014 
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