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QUESTION PRESENTED 

 
 Does Title II of the Americans with Disabilities 
Act (ADA) authorize federal courts to hold state 
officials responsible for remedying alleged ADA vio-
lations against parole violators housed in county jails, 
when state law expressly delegates to the counties 
sole legal custody and jurisdiction over those parole 
violators? 
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LIST OF PARTIES 

 
 The petitioners are the following state defend-
ants in the underlying district court case. Because the 
officials are named in their official capacity, this list 
includes the current individuals in each respective 
position: 

 1. Governor Edmund G. Brown Jr. 

 2. California Department of Corrections and 
Rehabilitation (CDCR) 

 3. Jeffrey Beard, Ph.D., Secretary of the CDCR 

 4. Jennifer Shaffer, Executive Officer of the 
Board of Parole Hearings 

 5. Tim Belavich, CDCR Director of the Division 
of Correctional Health Care Services 

 6. Deborah Hysen, CDCR Acting Director of the 
Division of Facility Planning, Construction and 
Management 

 7. M.D. Stainer, CDCR Director of Adult Insti-
tutions 

 8. Daniel Stone, CDCR Director of Division of 
Adult Parole Operations 
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LIST OF PARTIES – Continued 

 
 The respondents are a certified class of state 
prisoners and parolees, with the following purported 
class representatives: 

1. John Armstrong 
2. James Amauric 
3. Richard Ponciano 
4. Jack Swensen 
5. Billy Beck 
6. Judy Fendt 
7. Walter Fratus 
8. Gregory Sandoval 
9. Darlene Madison 
10. Peter Richardson 
11. Steven Hill 
12. David Rose 
13. David Blessing 
14. Elio Castro 
15. Elmer Umbenhower 
16. Raymond Hayes 
17. Gene Horrocks 
18. Kiah Mincey 
19. Clifton Feathers 
20. Willie Johnson 
21. David Badillo 
22. James Simmons 
23. Flora Abrams 
24. Joey Gough 
25. Timothy Whisman 
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PETITION FOR A WRIT OF CERTIORARI 

 Petitioners pray that this Court grant a writ of 
certiorari to review the judgment of the Court of 
Appeals for the Ninth Circuit in this case.  

 The Ninth Circuit’s decision holds that state 
officials are responsible for ensuring that parole 
violators’ disabilities are accommodated under the 
ADA while they are housed in county jails – even 
though state law expressly delegates to the counties 
sole legal custody and jurisdiction over those parole 
violators. The lower court reasons that it can ignore 
this clear delegation of responsibility to counties 
because it found that the law serves “essentially state 
purposes.”  

 This ruling disregards the well-established 
principle that under the Tenth Amendment, federal 
courts must respect states’ delegation of power to 
local governments. It also fails to heed this Court’s 
instruction that state and local officials can only be 
held to answer for matters that are placed within 
their responsibility under state law. Further, the 
decision creates a conflict with the Fourth Circuit, 
which holds that one governmental body cannot be 
made liable for another’s wrongdoing. Because the 
Ninth Circuit’s decision violates important federalism 
principles, neglects this Court’s instruction regarding 
governmental liability, and creates a circuit conflict, 
this Court should grant certiorari. 

---------------------------------  --------------------------------- 
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OPINIONS BELOW 

 The Court of Appeals’ opinion, App. 1-17, is 
reported at Armstrong v. Brown, 732 F.3d 955 (9th 
Cir. 2013) (Reinhardt, Tashima & Berzon, JJ.). The 
District Court’s order, App. 18-46, is published at 
Armstrong v. Brown, 857 F. Supp. 2d 919 (N.D. Cal. 
2012). The district court’s order attached as an ap-
pendix the County Jail Plan, App. 47-56, which it 
ordered the state officials to implement; the plan is 
not included in the published opinion. The published 
opinion does include the district court’s prior order, 
App. 57-101, which the Ninth Circuit held was super-
seded by the order at issue here, App. 14 n.9. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The Court of Appeals entered judgment on Octo-
ber 4, 2013, and it denied a timely petition for rehear-
ing en banc on December 3, 2013, App. 102-04. This 
Court’s jurisdiction is invoked under 28 U.S.C. 
§ 1254(1). 

---------------------------------  --------------------------------- 
 

STATUTORY PROVISIONS INVOLVED 

 In relevant part, Title II of the ADA, 42 U.S.C. 
§ 12132, provides: 

Subject to the provisions of this subchapter, 
no qualified individual with a disability 
shall, by reason of such disability, be excluded 
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from participation in or be denied the bene-
fits of the services, programs, or activities of a 
public entity, or be subjected to discrimina-
tion by any such entity.  

 Section 3056(a) of the California Penal Code 
provides, in relevant part:  

[U]pon revocation of parole, a parolee may be 
housed in a county jail for a maximum of 180 
days per revocation. When housed in county 
facilities, parolees shall be under the sole le-
gal custody and jurisdiction of local county 
facilities. A parolee shall remain under the 
sole legal custody and jurisdiction of the local 
county or local correctional administrator, 
even if placed in an alternative custody pro-
gram in lieu of incarceration, including, but 
not limited to, work furlough and electronic 
home detention. When a parolee is under the 
legal custody and jurisdiction of a county fa-
cility awaiting parole revocation proceedings 
or upon revocation, he or she shall not be 
under the parole supervision or jurisdiction 
of the [California Department of Corrections 
and Rehabilitation]. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

A. California’s Public Safety Realignment Act 

 In October 2011, California restructured its 
criminal-justice system through the Public Safety 
Realignment Act. Realignment diverts lower-level 
offenders and parole violators to local authorities and 
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sets aside resources for community rehabilitative 
programs. See A.B. 109, 2011-2012 Leg., Reg. Sess. 
(Cal. 2011). It reformed the California Penal Code by 
shifting incarceration and post-release responsibili-
ties for non-serious, non-violent, and non-registrable 
sex offenses from the state prison system to county 
supervision. Id. Realignment is a key component to 
California’s effort to decrease recidivism, and it is an 
important part of its plan to reduce its prison popula-
tion.  

 As part of Realignment, substantial responsibili-
ties for the parole system are transferred to county 
authorities, and state courts must now perform 
various parole-related functions. Before Realignment, 
state law provided that state parolees were under the 
legal custody of the Department of Corrections and 
Rehabilitation and were subject to being returned to 
prison at any time. Cal. Penal Code § 3056 (West 
2011) (superseded Oct. 1, 2011). Since Realignment 
became effective in October 2011, and under further 
statutory clarifications effective in June 2012, parol-
ees are no longer returned to prison if they violate 
their parole. Cal. Penal Code § 3056(a) (West Supp. 
2014) (effective Oct. 1, 2011 & June 27, 2012). In-
stead, they must be housed in county jails, where 
they remain under the jails’ “sole legal custody and 
jurisdiction.” Id. (emphasis added). And to underscore 
the full delegation of authority, the Penal Code fur-
ther specifies that parole violators housed within 
county jails “shall not be under the parole supervision 
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or jurisdiction of the [California Department of Cor-
rections and Rehabilitation].” Id.1  

 
B. Procedural History 

 This class action, which alleges ADA and Reha-
bilitation Act violations, was filed in 1994 by state 
prisoners and parolees. It is now in its remedial 
phase. The current defendants include, among other 
state correctional officials, Governor Brown and 
California Department of Corrections and Rehabilita-
tion Secretary Jeffrey Beard.  

 In 2011, about three months before Realignment 
began to take effect, the plaintiffs moved for an order 
requiring the state officials to accommodate parole 
violators who were being housed in county jails. App. 
23. The district court granted the motion in January 
2012 and issued a slightly amended order in April 
2012. See App. 25. 

 
 1 Under Realignment, state courts are responsible for 
conducting parole-revocation hearings and determining the 
appropriate period of confinement in county jails. Cal. Penal 
Code § 1203.2. With limited exceptions, parole violators are not 
returned to prison for a violation of parole. See, e.g., Cal. Penal 
Code §§ 3056(a), 3000.09 (parolees may be returned to prison if 
they paroled before the statute’s effective date); §§ 3000.1, 
3056(b) (parolees may be returned to prison if sentenced to 
indeterminate life-terms for first or second degree murder). 
These classes of parolees were not at issue in the appeal below, 
nor are they here, since the question addresses whether state 
officials can be held responsible for ADA violations within county 
jails. 
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 At that time, the Realignment statute stated that 
parole violators were in the “legal custody and juris-
diction” of county jails. Cal. Penal Code § 3056(a) 
(West Supp. 2014) (effective Oct. 1, 2011). But it had 
not yet been amended to say that parole violators are 
in the “sole legal custody and jurisdiction” of county 
jails. Id. (West Supp. 2014) (effective June 27, 2012) 
(emphasis added). Thus, the District Court insisted 
that parolees remained under the joint custody and 
control of the state and the counties. App. 25. It 
directed the state officials to prepare a plan to ad-
dress purported deficiencies in county jails and 
required the plan to include, among other things: 
strict deadlines for state agents to meet with parolees 
held in county jails, implementation of a grievance 
system for parole violators in jails, state supervision 
of county-jail officials to ensure that they accommo-
date disabled parolees, and state investigation of 
patterns of disability violations in county jails. App. 
94-101. Further, the district court ordered that if the 
officials became aware of a county’s failure to accom-
modate a parole violator, then they must “immediate-
ly take steps with county jail staff to ensure that such 
accommodations are promptly provided or transfer 
the class member to a facility that is able to provide 
accommodations.” App. 98.  

 The state officials appealed, arguing that the 
court-ordered plan contravened California’s criminal-
justice laws and forced the State to spend scarce state 
tax dollars in an area under local governments’ 
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control. They also requested a stay from the Ninth 
Circuit, which was denied.  

 In August 2012, while the appeal was pending, 
the plaintiffs obtained an order implementing the 
plan. App. 18-46. That order, which the Ninth Circuit 
determined superseded the April 2012 order, App. 14 
n.9, placed most of the same obligations on the state 
officials, except for some that the plaintiffs chose not 
to seek to enforce at that time – including that the 
state officials transfer parole violators whose disabili-
ties were not being accommodated, and that plaintiffs 
be allowed to conduct monitoring tours and interview 
county-jail staff members. App. 40. The state officials 
appealed that order in a second appeal, on the same 
bases as before.  

 Although the district court (and later the Ninth 
Circuit) attempted to characterize the order’s obliga-
tions as minimal, they substantially burden state 
resources, with costs that must be borne by the state 
taxpayers. As the district court acknowledged in its 
April 2012 order, the counties are estimated to house 
thousands of parole violators on a daily basis.2 Arm-
strong v. Brown, 857 F. Supp. 2d 919, 928 (N.D. Cal. 
2012). These violators are spread across California’s  
 

 
 2 While the exact numbers of parole violators in county jails 
is not in the record, CDCR’s records show that in the last six 
months of 2013, there were 26,197 parolees who received notice 
of revocation charges from CDCR agents. Of these, 1,889 were 
disabled within the definition of the Armstrong class. 
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58 counties, in over 200 separate county jails. Against 
this backdrop, it is not difficult to see the burden 
created by the order’s detailed obligations – which 
include such mandates as meeting in person with 
each parole violator within three business days of his 
incarceration at a county jail; assessing whether each 
parole violator has any disability that is not being 
accommodated; providing a grievance system that 
interfaces with each of the counties, even requiring 
state agents to help parole violators fill out disability-
grievance forms; and the duty to investigate alleged 
deficiencies in over 200 county jails “and determine 
what steps, if any, can be taken to remedy the situa-
tion.” App. 43-55. 

 The Ninth Circuit considered the two appeals 
together. App. 9. It affirmed the District Court’s 
August 2012 order, finding that it superseded the 
April 2012 order, and dismissed the initial appeal as 
moot. App. 14 n.9, 17. By the time the Ninth Circuit 
considered the case, the Realignment statute had 
been amended to include language explicitly placing 
parole violators in the “sole legal custody and juris-
diction” of county jails. Cal. Penal Code § 3056(a) 
(Supp. 2014) (effective June 27, 2012) (emphasis 
added). Notwithstanding this statutory amendment, 
the Ninth Circuit affirmed the District Court’s order, 
reasoning that the state officials were properly held 
liable for ADA violations at the county jails because 
“both the instigation of parole revocation and the  
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service of any jail time for revocations enforce state-
imposed requirements and serve essentially state 
purposes.” App. 12.3  

 Following the decision, the state officials moved 
for rehearing en banc, which the Ninth Circuit de-
nied. App. 102-04. 

---------------------------------  --------------------------------- 
 

 
 3 In addition to relying on the ADA, the District Court and 
Ninth Circuit improperly based their rulings on the Rehabilita-
tion Act. Had California received and then distributed federal 
funding to the counties to house the parole violators at issue 
here, there may have been an adequate federal-funding basis to 
establish a Rehabilitation Act claim. See Henrietta D. v. Bloom-
berg, 331 F.3d 261, 284-87 (2d Cir. 2003) (holding a state de-
fendant vicariously liable under the Rehabilitation Act for 
violations that occurred in programs that the state funded 
through federal grants). Moreover, had the Rehabilitation Act 
created a duty for state officials to oversee the counties’ use of 
federal funds, then the state officials would have had to execute 
that duty in compliance with the ADA’s requirements. See id. at 
285 (stating that because the ADA mirrors the Rehabilitation 
Act, any restrictions in the Rehabilitation Act’s applicability 
would be reflected in the ADA’s applicability as well). 
 But the plaintiffs provided no evidence of such a federal-
funds connection to satisfy their burden. See Duffy v. Riveland, 
98 F.3d 447, 454 (9th Cir. 1996) (holding that a plaintiff must 
demonstrate federal funding to prevail on a Rehabilitation Act 
claim). Nor could they, because Realignment funding comes 
through state sales taxes and vehicle license fees, not federal 
sources. California Department of Corrections & Rehabilita-
tion, Public Safety Realignment, Funding of Realignment, 
http://www.cdcr.ca.gov/realignment/Funding-Realignment.html  
(summarizing the state legislation that funds Realignment).  
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REASONS FOR GRANTING THE PETITION 

I. The Ninth Circuit’s Decision Violates 
Fundamental Federalism Principles and 
Is Out of Step With This Court’s Prece-
dent. 

 This Court has instructed that when suits allege 
federal constitutional or statutory violations within 
government, courts must initially identify “those 
officials or governmental bodies who speak with final 
policymaking authority” regarding the alleged viola-
tions. McMillian v. Monroe Cnty., Ala., 520 U.S. 781, 
784-85 (1997) (quoting Jett v. Dallas Indep. Sch. 
Dist., 491 U.S. 701, 737 (1989)) (internal quotation 
marks omitted). This is because only those individu-
als or governmental bodies may ultimately be held 
responsible for any violation. Jett, 491 U.S. at 737. 
Unless a court properly determines which officials 
may be held liable based on their governing authority, 
the court’s eventual decree runs the risk that it will 
“exceed appropriate limits” by imposing burdens on 
“governmental units that were neither involved in 
nor affected by” the violation at issue. Milliken v. 
Bradley, 433 U.S. 267, 282 (1977). 

 It is also a “crucial axiom” of our government 
that “the States have wide authority to set up their 
state and local governments as they wish.” McMillian 
v. Monroe Cnty., Ala., 520 U.S. 781, 795 (1997). And 
because this “near plenary” authority is grounded in 
the Tenth Amendment, federal courts must “respect a 
State’s division of responsibility.” Bacon v. City of 
Richmond, 475 F.3d 633, 641 (4th Cir. 2007) (citing 
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Gomillion v. Lightfoot, 364 U.S. 339, 347 (1960)). 
Indeed, the Ninth Circuit itself has stated that when 
a district-court order supersedes a state law that does 
not conflict with federal law, the district court has 
“simply lost sight of its limitations.” Keith v. Volpe, 
118 F.3d 1386, 1393 (9th Cir. 1997). 

 Here, the courts below have violated these basic 
principles by ordering state officials to take actions to 
prevent or remedy ADA violations that are allegedly 
occurring in county jails, when those officials have no 
authority over or responsibility for conditions of 
confinement in those jails as a matter of state law. 
The Ninth Circuit’s decision affirming the remedial 
order in this case thus cannot be reconciled with the 
state’s fundamental authority to allocate responsibili-
ties among its own officials and political subdivisions, 
including the responsibility for both punishment and 
rehabilitation of criminal offenders. McCleskey v. 
Kemp, 481 U.S. 279, 298 (1987) (holding that “legisla-
tures necessarily have wide discretion in the choice of 
criminal laws and penalties”).  

 Under the Ninth Circuit’s ruling, when state 
legislation delegates functions to local government 
that a court deems to serve “essentially state purpos-
es,” the state is nevertheless responsible for ensuring 
that local government performs its duties in compli-
ance with federal law. App. 12. This holding effective-
ly abrogates any real allocation of powers and 
responsibilities between state and local governments. 
There is no true delegation if state officials must  
oversee local governments’ execution of their respon-
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sibilities and must step in to correct situations when 
local governments do not fully comply with federal 
mandates.  

 Moreover, the decision below has near-limitless 
reach since it imposes liability where a state dele-
gates responsibilities that the court found serve 
“state purposes.” App. 12. By definition, any respon-
sibility that a state would possess and then delegate 
will serve a state purpose. For example, when state 
law dictates that an individual convicted of a crime 
must serve a sentence in county jail, that law serves a 
“state purpose” by protecting public safety and as-
signing the level of punishment for certain crimes. 
But under the Ninth Circuit’s holding, although the 
state legislature has delegated responsibility to the 
county for punishing and rehabilitating the individu-
al, state officials must oversee the individual’s con-
finement and rehabilitation in the county facility, to 
ensure that the offender’s federal rights are not 
violated. Further, state officials could be made to 
correct county violations if they occurred. This same 
scenario could play out regarding the states’ broad 
range of remaining powers, encompassing such 
diverse functions as education, welfare, police ser-
vices, fire prevention, licensing, public utilities, and 
environmental protection.  

 The Ninth Circuit’s decision is also out of step 
with this Court’s precedent regarding vicarious 
liability in the context of governmental actors. This 
Court has concluded that “vicarious liability is  
inapplicable” to constitutional claims under 42 U.S.C. 
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§ 1983 and Bivens v. Six Unknown Named Agents of 
Federal Bureau Narcotics, 403 U.S. 388 (1971). 
Ashcroft v. Iqbal, 556 U.S. 662, 676 (2009). Under 
such constitutional claims, a governmental official 
cannot be held liable unless the violation occurred 
“through the official’s own individual actions.” Id. 
Mere knowledge of a subordinate’s wrongdoing is not 
enough; each governmental official, regardless of 
title, “is only liable for his or her own misconduct.” Id. 
at 677.4  

 This reasoning sensibly extends to the ADA 
context, since Title II of the ADA is based on Con-
gress’s enforcement power under § 5 of the Four-
teenth Amendment. Tennessee v. Lane, 541 U.S. 509, 
533-34 (2004). Indeed, it is because of Title II’s 
grounding in the Enforcement Clause that this Court 
held that Title II abrogates state sovereign immunity 
insofar as it creates liability for conduct that would 
also violate the Fourteenth Amendment. United 
States v. Georgia, 546 U.S. 151, 158-59 (2006). Given 

 
 4 Even if mere knowledge were sufficient, the Ninth Circuit 
simply presumed that the state officials were aware of the 
plaintiffs’ alleged violations in the county jails. App. 13. But 
there was no hearing in the district court to determine whether 
the alleged violations even occurred, much less whether the 
state officials were aware of them. The state officials were not in 
a position to challenge allegations about what was occurring 
within the independent jurisdiction of the county jails, and thus 
did not do so. Rather, they simply argued that under Realign-
ment, state officials no longer have any legal authority or 
jurisdiction over parolees housed in county jails, and maintain-
ing state oversight would be improper for the reasons stated 
herein. 
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Title II’s reliance on the Enforcement Clause, it 
follows that if vicarious liability is unavailable for 
constitutional claims, then it is unavailable under 
Title II. 

 In short, the Ninth Circuit’s decision runs afoul 
of well-established federalism principles by limiting 
the states’ ability to fully delegate powers to local 
government. And it is at odds with this Court’s well-
established precedent concerning liability for gov-
ernmental officials.  

 
II. There Is a Circuit Conflict Whether Offi-

cials at One Level of Government Can Be 
Held Liable for Title II Violations by Offi-
cials in Another Level of Government. 

 By failing to heed this Court’s instruction that 
one governmental official cannot be held liable for 
another’s violations, the Ninth Circuit has created a 
circuit conflict. The Fourth Circuit, in Bacon v. City of 
Richmond, relied on this Court’s relevant guidance, 
as “first principles,” to hold that the ADA does not 
permit one governmental body to be held liable for 
duties that are allocated to a separate body. 475 F.3d 
633, 638-42 (4th Cir. 2007) (citing Milliken, 433 U.S. 
at 282). It reasoned that because remedies must be 
moored to a finding of fault, Title II cannot “impose 
strict liability on public entities that neither caused 
plaintiffs to be excluded nor discriminated against 
them.” Id. at 639. 
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 Bacon addressed ADA claims by disabled chil-
dren who sued the Richmond City School Board, the 
City of Richmond, and city officials, alleging that 
Richmond’s public schools violated the ADA’s struc-
tural-accessibility guidelines. Id. at 636. The school 
board settled, conceding that its schools violated 
disability laws. Id. at 637. But the city argued that 
because Virginia law vested the school board with 
exclusive control over schools, the city itself was not 
responsible for the ADA violations. Id. The plaintiffs 
countered that because the city provided capital 
funding to the schools, it was a necessary party. Id. 
The district court agreed with the plaintiffs and 
ordered the city “to ensure that the Richmond City 
Public Schools become ADA-compliant within five 
years” and to appropriate funds to accomplish this 
requirement. Id. (citation omitted).  

 The Fourth Circuit reversed, concluding that the 
district court overstepped its authority by requiring 
the city to ensure the schools’ ADA compliance. Id. at 
639-40. It stated that the plaintiffs could not prevail 
on their Title II claim unless they could prove that 
the city either subjected the plaintiffs to discrimina-
tion or caused them to be excluded from the schools’ 
services, programs, or activities. Id. at 638-39 (cita-
tion omitted). The plaintiffs could not meet this 
burden because – under the state statutory scheme – 
responsibility for compliance with the ADA resided 
with the school board, which had sole jurisdiction for 
physically maintaining the schools. Id. at 639. The 
Fourth Circuit also rejected the argument that the 
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city should be held responsible because it provided 
capital funding for the schools. Id. at 640. Regardless 
of any funding, under state law, the city had no 
control over the school buildings, services, or activi-
ties; the school board had exclusive authority, and 
thus was the proper defendant. Id. 

 The Ninth Circuit’s conflicting decision below is 
not tethered to the “first principles” that guided the 
Fourth Circuit. Instead, it reasoned that because the 
county jails’ confinement of parole violators ultimate-
ly enforces “state-imposed requirements” and serves 
“essentially state purposes,” the state remains re-
sponsible for correcting ADA violations that the 
counties commit. App. 12.  

 The Ninth Circuit’s efforts to distinguish Bacon 
fall flat. First, the decision states that in Bacon, the 
city bore no fault for the violations, while in this case, 
there are findings that in the past, state officials had 
violated the class members’ ADA rights. App. 13 n.8. 
This purported distinction ignores the fact that the 
district court’s order does not require state officials to 
remedy their own historical violations that existed 
within state facilities. Rather, it requires state offi-
cials to provide a remedy for alleged violations that 
the counties commit, within their facilities, in the 
present and future. This is improper. If the counties 
violate the ADA, then they, as the parties responsible, 
may be held liable through a separate suit. See Jett, 
491 U.S. at 737 (holding that only governmental 
actors who cause particular violations may be held 
responsible to cure them). 
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 Second, the decision tried unsuccessfully to 
distinguish Bacon because there, the district court 
had held the city financially liable for the violations, 
while here, the district court required the state 
officials “to facilitate the counties’ provision of disabil-
ity accommodations.” App. 14 n.8. As a preliminary 
matter, this distinction is largely illusory because the 
district court’s order requiring the state to shoulder 
additional duties and oversight regarding 58 counties 
necessarily comes with attendant costs. Furthermore, 
institutional-reform injunctions involving “areas of 
core state responsibility” clearly implicate important 
federalism concerns. Horne v. Flores, 557 U.S. 433, 
448 (2009). And these concerns are only amplified 
when, as here, the injunction dictates to a govern-
ment how it will use its scarce resources. Id. (explain-
ing how such an order takes resources away from 
other important programs).  

 Given the circuit conflict regarding the ability of 
plaintiffs to hold officials responsible for ADA viola-
tions in facilities run exclusively by another govern-
mental entity, this Court’s intervention is needed to 
resolve the important federalism issues presented by 
this case.  

---------------------------------  --------------------------------- 
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CONCLUSION 

 Petitioners respectfully request that the Court 
grant the petition for a writ of certiorari. 
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OPINION 

REINHARDT, Circuit Judge: 

 Since 1994, disabled state prisoners and parolees 
have been engaged in a seemingly never-ending 
struggle with California state officials over whether 
defendants must provide disability accommodations 
under the Americans with Disabilities Act (“ADA”) 
and the Rehabilitation Act. These accommodations 
include basic necessities of life for disabled prisoners 
and parolees, such as wheelchairs, sign language 
interpreters, accessible beds and toilets, and tapping 
canes for the blind. Notwithstanding a series of 
careful district court orders dating back to 1996 and 
an opinion by this Court affirming the issuance of a 
permanent injunction, defendants have resisted 
complying with their federal obligations at every 
turn. These appeals provide no exception. Defendants 
contend that a narrow portion of the class of disabled 
state prisoners and parolees is no longer eligible to 
benefit from the district court’s remedial orders due 
to a change in California Penal Code § 3056. We 
reject that contention and affirm the district court’s 
latest enforcement orders. 

 
BACKGROUND 

 Our most recent opinion in this case summarized 
its long history. See Armstrong v. Schwarzenegger, 
622 F.3d 1058, 1063-64 (9th Cir.2010). In that 
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opinion, we affirmed the validity of an ADA regula-
tion1 and concluded that defendants “cannot shirk 
their obligations to plaintiffs under federal law by 
housing them in facilities operated by the third-party 
counties.” Id. at 1074. We made clear that “defen-
dants have the responsibility of ensuring that their 
prisoners are afforded their rights under the ADA, 
regardless of where the State incarcerates them.” Id. 
at 1072. 

 Since our 2010 decision, plaintiffs have renewed 
their motion in the district court to enforce the in-
junction against defendants as it pertains to class 
members housed in county jails, and California has 
begun implementation of “realignment,” a plan 
designed to ameliorate overcrowding in its prisons. 

 As a part of realignment, amendments to § 3056 
became effective on October 1, 2011. Defendants then 
asserted in the district court that they had been 
absolved by these amendments of all responsibility 
for violations of class members’ rights while they are 
housed by state law in county jails.2 The district court 

 
 1 28 C.F.R. § 35.130(b)(1). 
 2 Prior to October 1, 2011, § 3056 provided “[prisoners] on 
parole shall remain under the legal custody of the department 
and shall be subject at any time to be taken back within the 
inclosure of the prison.” Cal.Penal Code § 3056 (West 2010). The 
realignment amendments provided: 

“Prisoners on parole shall remain under the supervi-
sion of the department but shall not be returned to 
prison except as provided in subdivision (b) or as pro-
vided by subdivisions (c) or Section 3000.09. Except as 

(Continued on following page) 
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rejected this contention in January 2012 and then 
again in April 2012.3 It also issued orders (“the April 
orders”) requiring the renewal of negotiations and the 
eventual dissemination to the counties of a compli-
ance plan providing for, among other things, the 
tracking and monitoring of Armstrong class members 
housed in county jails. Defendants appealed these 
orders. The parties then negotiated a revised County 
Jail Plan (“the Plan”). 

 On June 27, 2012, additional amendments to 
§ 3056 went into effect, modifying the statute to 
provide, inter alia, that certain parolees awaiting a 
revocation hearing or serving a revocation term “shall 

 
provided by subdivision (c) of Section 3000.09, upon 
revocation of parole, a parolee may be housed in a 
county jail for a maximum of 180 days. When housed 
in county facilities, parolees shall be under the legal 
custody and jurisdiction of local county facilities. 
When released from custody parolees shall be re-
turned to the parole supervision of the department for 
the duration of parole.” 

Cal.Penal Code § 3056(a) (West 2011). The current version of 
§ 3056(a), as amended June 27, 2012, is reproduced in footnote 
5. 
 3 Under realignment, low-level, non-serious, non-violent 
offenders are not placed on state parole after their release from 
prison. § 3451. Instead, the counties assume supervision respon-
sibility for these parolees, termed Post-Release Community 
Supervision parolees. In its January 2012 order, the district 
court makes clear that its order does not extend to Post-Release 
Community Supervision parolees, as the plaintiffs opted to not 
include community supervision parolees in their renewed 
motion. 
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be under the sole legal custody and jurisdiction of 
local county facilities”4 while housed in county jails.5 

 
 4 It is unlikely that the California legislature intended to 
place persons under the legal custody of “facilities,” but we will 
construe the statute in accordance with its apparent intent. 
 5 The current version of the statute (with amendments in 
italics) provides: 

(a) Prisoners on parole shall remain under the super-
vision of the department but shall not be returned to 
prison except as provided in subdivision (b) or as pro-
vided by subdivision (c) of Section 3000.09. A parolee 
awaiting a parole revocation hearing may be housed in 
a county jail while awaiting revocation proceedings. If 
a parolee is housed in a county jail, he or she shall be 
housed in the county in which he or she was arrested 
or the county in which a petition to revoke parole has 
been filed or, if there is no county jail in that county, in 
the housing facility with which that county has con-
tracted to house jail inmates. Additionally, except as 
provided by subdivision (c) of Section 3000.09, upon 
revocation of parole, a parolee may be housed in a 
county jail for a maximum of 180 days per revocation. 
When housed in county facilities, parolees shall be 
under the sole legal custody and jurisdiction of local 
county facilities. A parolee shall remain under the sole 
legal custody and jurisdiction of the local county or lo-
cal correctional administrator, even if placed in an al-
ternative custody program in lieu of incarceration, 
including, but not limited to, work furlough and elec-
tronic home detention. When a parolee is under the le-
gal custody and jurisdiction of a county facility 
awaiting parole revocation proceedings or upon revo-
cation, he or she shall not be under the parole supervi-
sion or jurisdiction of the department. When released 
from the county facility or county alternative custody 
program following a period of custody for revocation of 
parole or because no violation of parole is found, the 

(Continued on following page) 
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After the governor signed the new version of § 3056 
into law, defendants refused to disseminate or im-
plement the Plan. They adhered to this view despite 
the district court’s denial of a stay pending appeal, 
our denial of defendants’ request for a stay pending 
appeal, and our subsequent denial of defendants’ 
motion for reconsideration of that denial. 

 In response to defendants’ refusal to cooperate 
and implement the Plan, the Armstrong class filed an 
emergency motion to enforce the district court’s order. 
The district court exercised its power to “preserve the 
status quo” pending the decision of the appellate 
court under Federal Rule of Civil Procedure 62(c) and 
granted plaintiffs’ motion on August 28, 2012 (“the 
August 28 orders”). The August 28 orders essentially 
required defendants to disseminate and implement 
the Plan. Nonetheless, defendants appealed the 
August 28 orders, reiterating their arguments that 
§ 3056, as amended, absolves them of any responsibil-
ity for Armstrong class members during the time in 
which they are housed in county jails and challenging 
for other reasons the district court’s jurisdiction to 
issue those orders.6 

 
parolee shall be returned to the parole supervision of 
the department for the duration of parole. 

 6 We reject defendants’ argument that the district court 
lacked subject matter jurisdiction to issue the August 28 orders. 
Although an appeal ordinarily divests the district court of 
jurisdiction over the matters on appeal, Rule 62(c) creates an 
exception by providing that, “[w]hile an appeal is pending from 

(Continued on following page) 
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 Defendants argue that realignment divested 
them of authority over a subpart of the Armstrong 
class – those disabled parolees housed in county jails 

 
an interlocutory order or final judgment that grants, dissolves, 
or denies an injunction, the court may suspend, modify, restore, 
or grant an injunction on terms for bond or other terms that 
secure the opposing party’s rights.” That exception applies here. 
The district court acted to preserve the status quo and protect 
plaintiffs’ rights in direct response to defendants’ repeated and 
willful non-compliance with its earlier orders. Such action was 
particularly appropriate in this case, which involves a series of 
enforcement orders dating back over a decade and a continuous 
course of conduct marked by the development of new facts. See 
Hoffman for & on Behalf of NLRB v. Beer Drivers & Salesmen’s 
Local Union No. 888, Int’l Bhd. of Teamsters, Chauffeurs, 
Warehousemen & Helpers of Am., 536 F.2d 1268, 1276 (9th 
Cir.1976) (“[I]n the kinds of cases where the court supervises a 
continuing course of conduct and where as new facts develop 
additional supervisory action by the court is required, an appeal 
from the supervisory order does not divest the district court of 
jurisdiction to continue its supervision, even though in the 
course of that supervision the court acts upon or modifies the 
order from which the appeal is taken.”). Defendants’ arguments 
that the August 28 orders nonetheless violated Rule 62(c) by 
materially altering the status of the case on appeal, see Natural 
Res. Def. Council, Inc. v. Sw. Marine Inc., 242 F.3d 1163, 1166 
(9th Cir.2001), do not succeed. The August 28 orders reduce 
rather than increase any imposition on defendants. The three 
“substantive changes” that defendants identify were anticipated 
by the injunction issued in January and as amended in April 
and are only slight modifications of those orders, calibrated to 
changes in the relevant facts. Most important, the status of this 
case on appeal remains unaltered by the August 28 orders 
because the question before us remains unchanged – whether 
the amendments to § 3056 wholly absolve defendants of respon-
sibility for the Armstrong class members housed in county jails 
pursuant to that section. 
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pursuant to § 3056 – during the fairly brief and 
intermittent periods in which those class members 
are either awaiting a parole revocation hearing or 
detained due to revocation of parole. They also assert 
that any court-imposed duty with respect to those 
disabled parolees would interfere with California’s 
prerogative to structure its internal affairs. They 
contend that, as a result of the changes in state law, 
the court may no longer order them to assist the 
counties with regard to the implementation of reme-
dial actions, whether or not the state has in its pos-
session information essential to the taking of such 
action. Thus, while defendants have not challenged 
the fact that the housing of parolees in county jails 
has led to widespread violations of Armstrong class 
members’ rights under federal civil rights laws, they 
insist that they may no longer be ordered to take any 
action whatsoever that may serve to avert or alleviate 
such violations with respect to parolees housed in 
county jail pursuant to § 3056. 

 We consolidate defendants’ appeals of the April 
and August 28 orders for purposes of disposition 
because both raise the same challenge to the scope of 
the injunction in light of the amendments to § 3056.7 

 
 7 Because § 3056 was amended while this appeal was 
pending, the district court did not rule on the most recent 
amendments to § 3056. Ordinarily, we do not give consideration 
to issues not decided below. Romain v. Shear, 799 F.2d 1416, 
1419 (9th Cir.1986). Here, however, one of the exceptions to our 
ordinary rule is met – the issue on appeal “is purely one of law 

(Continued on following page) 
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DISCUSSION 

I. 

 Plaintiffs have extensively documented the ADA 
and Rehabilitation Act violations suffered while 
serving parole revocation terms or awaiting revoca-
tion hearings in county jails. These violations are 
systemwide and extensive. They involve the wide-
spread denial of mobility-assistance devices to per-
sons unable to physically function without them, the 
denial of hearing devices to deaf class members, and 
the denial of accessibility devices, such as tapping 
canes, to blind class members. These denials forced 
disabled class members into the vulnerable position 
of being dependent on other inmates to enable them 
to obtain basic services, such as meals, mail, showers, 
and toilets. 

 For their part in these violations, defendants 
failed to ensure that the counties knew of Armstrong 
class members’ disabilities and failed to assist the 
counties with the development of appropriate disabil-
ity-related policies. The vast majority of these undis-
puted violations could have been prevented if defen-
dants had shared their knowledge with the county 
jails as to the accommodations needed by individual 
Armstrong class members. Those that could not have 
been prevented might have been cured if the class 
members had been afforded a grievance procedure 

 
and the necessary facts are fully developed.” Id. We therefore 
address it at this juncture. 
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through which they could have made defendants and 
the counties aware of their needs and their right to 
an accommodation. 

 The amendments to § 3056 do not relieve defend-
ants of all responsibility for the discrimination suf-
fered by Armstrong class members housed in county 
jails, past and present, or of their obligation to assist 
in preventing further violations. 

 Defendants were and remain an important 
player in the placement of disabled parolees in county 
jails without regard to the ADA compliance of those 
facilities. California’s realignment of authority over 
certain parolees, including those who are disabled, to 
its counties has not changed this critical fact. Parole 
conditions are set by the state, § 3053, and violations 
of parole conditions are grounds for revocation. 
§ 3000.08(f). The revocation process thus functions to 
enforce the state imposed parole conditions. Al-
though courts, rather than defendants, now conduct 
parole revocation hearings, it is still defendants who 
initiate the process of parole revocation. § 1203.2; 
§ 3000.08(f). Defendants can also impose “flash 
incarceration” in county jails of one to ten days with-
out judicial involvement. § 3000.08(e). In certain 
cases, after a revocation hearing before the state 
court, defendants, rather than the court, determine 
the appropriate period of incarceration. §§ 3000(b)(4), 
3000.1, 3000.08(h). When state parolees are released 
from county jails at the end of their revocation term 
or after a finding that they did not violate their 
parole conditions, they are “returned to the parole 
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supervision of [the state] for the duration of parole.” 
§ 3056. As a result, although § 3056 alters the bal-
ance of control between the state and its counties 
somewhat while parolees covered by § 3056 are 
incarcerated, both the instigation of parole revocation 
and the service of any jail time for revocations enforce 
state-imposed requirements and serve essentially 
state purposes. Therefore, the state is not absolved by 
§ 3056 of all its responsibility for ADA obligations as 
to parolees placed in county jails to enforce their 
state-imposed sentences, including their parole 
conditions. See Castle v. Eurofresh, Inc., No. 11-
17947, 731 F.3d 901, 910, 2013 WL 5312565, *7 (9th 
Cir. Sept. 24, 2013); Armstrong, 622 F.3d at 1063. 

 Just three years ago, addressing an earlier 
version of § 3056, we held that “defendants are re-
sponsible for providing reasonable accommodations to 
the disabled prisoners and parolees that they house 
in county jails.” Armstrong, 622 F.3d at 1063. In the 
April order, the district court found that defendants 
remained responsible for continued violations in 
county jails because, inter alia, of their “ongoing 
failure to train, supervise, and monitor” their em-
ployees and their “ongoing failure to communicate 
with county jails regarding the known needs of class 
members.” These actions and culpable failures to act 
have played a significant role in causing the un-
doubted discrimination against Armstrong class 
members in county jails. The district court’s findings 
directly implicate defendants in the violations of the 
ADA and the Rehabilitation Act, and they cannot 
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escape responsibility for their conduct by means of 
the amendments to § 3056.8 

 The defendants are, by now, well aware of the 
history of ADA violations and degradations visited on 
parolees in county jails. In a different context, this 
court has held that a state may be liable to a child in 
the foster-care system, even after the child is adopted 
and “[i]t becomes the adoptive parent’s responsibility 
to provide for the [child’s] well-being,” if the state 
“affirmatively create[s] a danger that the adopted 
child would not have otherwise faced,” and the state 
was aware of the danger it created. Tamas v. Dep’t 
of Soc. & Health Servs., 630 F.3d 833, 843-44 (9th 
Cir.2010). Here too, the state cannot house persons 
for whom it is responsible in jails where the state 
reasonably expects indignities and violations of 
federal law will continue to occur, turn care over to 

 
 8 Defendants’ reliance on the Fourth Circuit’s decision in 
Bacon v. City of Richmond, 475 F.3d 633 (4th Cir.2007), is 
misplaced. In Bacon, the district court ordered the city to pay to 
fix accessibility barriers in public schools despite its never 
having found that the city had in fact “discriminated against 
[the plaintiffs],” nor having found that the city bore any of the 
fault at all. Id. at 636, 639. Accordingly, the Fourth Circuit held 
that the city could not be held financially responsible for the 
ADA violations. Id. at 637, 639. In stark contrast, here, defend-
ants are responsible for the parolees’ incarceration. And the 
remedial order does not require the state to fund ADA accommo-
dations generally, but only to facilitate the counties’ provision of 
disability accommodations through services consistent with the 
state’s role in placing parolees in county jails as part of a state-
imposed sentence. 
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county custodians, and then disown all responsibility 
for their welfare. 

 We must therefore reject defendants’ categorical 
assertion that, under the amendments to § 3056, they 
may no longer be required to assist in any way with 
the counties’ remedial actions – actions intended to 
facilitate the accommodation of plaintiffs’ disabilities 
while they are temporarily detained in county jails. 
The amendments to § 3056 alter the balance of con-
trol between the state and its counties, but do not 
relieve defendants of all responsibility for the dis-
crimination Armstrong class members suffer. We 
affirm the district court’s conclusion that defendants 
have a continuing obligation to assist in alleviating 
the conditions that result in ADA and Rehabilitation 
Act violations in county jails. 

 
II. 

 The August 28 orders, which we review here, are 
consistent with federal law and do not infringe on 
California’s prerogative to structure its internal 
affairs.9 

 The August 28 orders require principally that 
defendants: disseminate a copy of the Plan to their 
personnel and county officials; track disabled parol-
ees by means of the existing tracking system; within 

 
 9 On this appeal, we review only the August 28 orders 
because they supersede the April orders, which are now moot. 
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24 hours after a disabled parolee is detained in jail, 
e-mail information about that individual’s disability 
and accommodation needs to the appropriate jail 
officer; provide stamped envelopes and grievance 
forms to all parolees and out-to-court prisoners with 
disabilities housed in county jails, while also encour-
aging parolees to use county grievance procedures; 
notify a county designee when CDCR personnel 
become aware that a class member faces an emergen-
cy situation in county jail; review all grievances 
received from class members in county jails for pat-
terns of non-compliance; and notify county officers of 
any patterns of denials of disability accommodations 
by written report, following up where appropriate 
with another written report on what steps might be 
taken to remedy the situation. 

 These minimal measures, consisting largely of 
notifications, collection of data, and reports to county 
officials, respect California’s division of authority. The 
orders do not require that defendants compel the 
counties to do anything; nor do the orders require any 
kind of punitive or coercive action on the part of 
defendants if county officials fail to comply with their 
state and federal duties. 

 Further, as a practical matter, the August 28 
orders impose only a minor and suitable burden on 
defendants. Defendants are already heavily involved 
in the administration of parole at the county and 
state levels. They concede, for example, that they 
have responsibility for certain parolees housed in 
county jails – life-term parolees and out-to-court 
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inmates. Defendants have never challenged the 
requirements that they act to ensure that these 
parolees do not suffer discrimination on account of 
their disabilities while housed in county jails. It is not 
a significant burden for defendants to apply the same 
tracking and grievance procedures to parolees housed 
in county jails pursuant to § 3056. Moreover, defen-
dants’ agents and employees are working with and 
inside the county facilities on a daily basis to ensure 
compliance with state and federal law. By state law, 
defendants must inform parolees of their rights, and 
therefore, conduct in-person “notice of rights” inter-
views with each parolee who is placed in county jail 
on a parole hold. § 1203.2(b)(1) & (2). Thus, it is only 
a minimal additional burden to determine whether 
each parolee is disabled and, if so, to give him a 
grievance form.10 

 Accordingly, the August 28 orders are carefully 
tailored to reflect the state’s division of internal 
authority. They do not require defendants to interfere 
with the counties’ authority over parolees housed in 

 
 10 In the district court, defendants speculated that after 
local courts assume responsibility for parole revocation hearings 
in July 2013, state officers may no longer be participating in 
these in-person, notice-of-rights meetings. Defendants do not 
press this point on appeal, as they instead argue that the 
changes to § 3065 absolve the state of responsibility for parolees 
(other than those with life sentences) while they are in county 
facilities, period. Recent filings in the district court show that 
although defendants’ agents are not currently serving petitions 
to revoke parole, they do serve probable cause determination 
forms. 
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county facilities pursuant to § 3056.11 Defendants 
remain responsible for taking certain measures to 
ameliorate or avoid the admitted and ongoing viola-
tions of plaintiffs’ rights under the ADA and Rehabili-
tation Act, and those measures are fully consistent 
with the counties’ exercise of their legal custody and 
jurisdiction over the parolees. 

 
III 

 We conclude that the August 28 orders neither 
conflict with § 3056 nor require more of defendants 
than is appropriate to assist in remedying the ADA 
and Rehabilitation Act violations for which they bear 
responsibility. We therefore AFFIRM the remedial 
August 28 orders issued by the district court. 

 In No. 12-16018, the appeal is DISMISSED as 
moot. 

 In No. 12-17198, the orders of the district court 
are AFFIRMED. 

 In both appeals, Plaintiffs-Appellees shall recov-
er their costs on appeal from Defendants-Appellants. 

 
 11 As the district court explained in the August 28 orders, 
the plaintiffs sought only to enforce the provisions contained in 
the County Jail Plan, not the enforcement required by the April 
order. 
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 Plaintiffs move to enforce the Court’s April 11, 
2012 Amended Order Granting Plaintiffs’ Renewed 
Motion to Require Defendants to Track and Accom-
modate the Needs of Armstrong Class Members 
Housed in County Jails, Ensure Access to a Grievance 
Procedure and to Enforce 2001 Permanent Injunction 
(the Amended Order). Defendants oppose the motion. 
In their opposition, Defendants ask that the Court 
find the Amended Order unenforceable based on a 
recent amendment to California Penal Code section 
3056 or stay the Amended Order pending resolution 
of their appeal of it. For the reasons set forth below, 
the Court GRANTS Plaintiffs’ motion and declines to 
stay the Amended Order or find it unenforceable. 

 
BACKGROUND 

 As explained in detail in the Court’s prior orders, 
this lawsuit was originally filed seventeen years ago 
by disabled prisoners and parolees against the Cali-
fornia officials with responsibility over the corrections 
and parole systems. The Court sets forth here only 
the background necessary to this motion. 

 On May 28, 2009, Plaintiffs filed a Motion to Re-
quire Defendants to Track and Accommodate Needs of 
Armstrong Class Members Housed in County Jails 
and Ensure Access to a Workable Grievance Procedure. 

 On September 16, 2009, this Court held that 
Defendants are responsible for ensuring that Arm-
strong class members receive reasonable accom-
modations when Defendants elect to house them in 
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county jails. Order Granting Plaintiffs’ Motion to 
Require Defendants to Track and Accommodate 
Needs of Armstrong Class Members Housed in Coun-
ty Jails and Ensure Access to a Workable Grievance 
Procedure, September 16, 2009, Docket No. 1587, at 
7-9. The Court stated that Plaintiffs had submitted 
evidence demonstrating that, pursuant to their au-
thority, Defendants were housing a significant num-
ber of persons in county jails, including an average of 
480 parolees a day in the San Mateo County Jail, an 
average of 1,000 parolees a day in the Sacramento 
County Jail, and 770 individuals in In-Custody Drug 
Treatment Program (ICDTP) placements in county 
jails. Id. at 4-5. Although the Court did not rely on 
the substantial amount of hearsay evidence submit-
ted by Plaintiffs, the Court held that Plaintiffs none-
theless had submitted sufficient evidence that class 
members being housed in county jails were not re-
ceiving accommodations to which they were entitled. 
Id. at 9-10. Accordingly, the Court entered an order 
requiring that Defendants, within thirty days, submit 
a plan “for ensuring timely and appropriate accom-
modations for Armstrong class members in county 
jails[.]” Id. at 11. The September 16 Order provided 
Defendants with flexibility to devise the specifics of 
the plan, but required that the plan contain certain 
elements. Id. at 11-14. The Court also found, pursu-
ant to requirements of the Prison Litigation Reform 
Act, 18 U.S.C. § 3626(a)(1)(A), that the relief it or-
dered was “narrowly drawn, extend[ed] no further 
than necessary to correct the violation of federal 
rights, and [was] the least intrusive means necessary 
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to correct the violation of the federal rights[.]” Id. at 
11. 

 Defendants appealed this Court’s September 16 
Order. Nonetheless, on October 15, 2009, as required 
by the September 16 Order, Defendants provided 
“written notification to all county jail facilities of 
the counties’ duty to comply with the Americans 
with Disabilities Act (ADA) in housing inmates with 
disabilities” and “that CDCR will enforce this duty.” 
Grunfeld Decl. ¶ 5, Docket No. 1915, Ex. B. 

 On April 1, 2010, after negotiations between the 
parties, Defendants issued their first county jail plan, 
entitled the “County Jail Accommodation Process,” in 
a further effort to comply with the September 16 
Order. 

 On September 7, 2010, the Ninth Circuit af-
firmed in part and vacated in part the September 16 
Order, and remanded the case to this Court for fur-
ther proceedings. The Ninth Circuit affirmed this 
Court’s holdings that “defendants are responsible for 
providing reasonable accommodations to the disabled 
prisoners and parolees that they house in county 
jails.” Armstrong v. Schwarzenegger, 622 F.3d 1058, 1063 
(9th Cir.2010). The Ninth Circuit held that: (1) the 
validly enacted ADA Title II regulations provide that 
“a public entity, in providing any aid, benefit, or 
service, may not, directly or through contractual, li-
censing, or other arrangements, discriminate against 
individuals with disabilities,” id. at 1065 (quoting 28 
C.F.R. § 35.130(b)(1)); (2) the ADA requires that when 
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Defendants house state prisoners and parolees in 
county jails, the state is responsible to ensure that 
the state prisoners and parolees with disabilities can 
access the county jails’ benefits and services “to the 
same extent that they are provided to all other de-
tainees and prisoners,” id. at 1068; and (3) neither 
principles of federalism nor deference to correc- 
tional authorities nor the Prison Litigation Reform 
Act prohibited this Court’s order requiring that when 
Defendants “become aware of a class member housed 
in a county jail who is not being accommodated, they 
either see to it that that jail accommodates the class 
member, or they move the class member to a facility 
. . . which can accommodate his needs,” id. at 1069, or 
that when Defendants “become aware of a ‘pattern’ of 
ADA noncompliance, they are to notify county jail 
officials and take steps to remedy the pattern of non-
compliance[.]” Id. at 1069-1070. 

 Although the Ninth Circuit affirmed this Court’s 
rulings on the requirements of the ADA, it deter-
mined that, although it was a “close question,” Plain-
tiffs had not presented sufficient evidence to justify 
the system-wide scope of relief ordered. Id. at 1073-
1074. The court remanded to allow the development 
of “additional evidence as may be necessary concern-
ing the nature and extent of the violations of class 
members’ rights taking place in the county jails,” and 
noted that “not much more evidence than that al-
ready provided may be required to approve the cur-
rent order.” Id. at 1073-1074. 
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 On August 8, 2011, Plaintiffs filed a renewed 
Motion to Require Defendants to Track and Accom-
modate Needs of Armstrong Class Members Housed 
in County Jails and Ensure Access to a Workable 
Grievance Procedure. Docket No. 1912. With that 
motion, Plaintiffs submitted additional evidence of 
violations in county jails and asked the Court to issue 
an injunction nearly identical to that in the Septem-
ber 16, 2009 Order. 

 On October 1, 2011, state legislation commonly 
known as the prison “realignment” law went into 
effect. In some cases, realignment has transferred 
responsibility for post-release supervision of former 
state inmates from Defendants to the counties. Under 
realignment, parolees who were already placed on 
state parole prior to October 1, 2011 remain under 
the parole supervision of Defendants. Cal.Penal Code 
§ 3000.09(b). Further, persons paroled from state 
prison on or after October 1, 2011, who fall into cer-
tain categories, including having been convicted of 
certain serious or violent felonies, continue to be 
placed on state parole under the jurisdiction and su-
pervision of Defendants. Cal.Penal Code § 3000.08(a), 
(c). However, lower-level offenders who are released 
from state prison on or after October 1, 2011 and do 
not fall into the above-mentioned categories are in-
stead supervised on release by counties under the 
newly created Post-Release Community Supervision 
(PRCS) program. Cal.Penal Code §§ 3000.08(a), 3451. 
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 In addition to changing in some cases whether 
counties or Defendants were responsible for supervi-
sion of individuals after release from state prison, 
realignment also mandated that state parolees with 
pending revocation charges or serving revocation 
terms could not be returned to state prison, with cer-
tain exceptions. Specifically, Penal Code section 3056 
was amended to read as follows, 

Prisoners on parole shall remain under the 
supervision of the department but shall not 
be returned to prison except as provided in 
subdivision (b) [which allows the return to 
prison of certain individuals serving life pa-
role terms] or as provided by subdivision (c) 
of Section 3000.09 [which allows the return 
to prison of parolees who were pending final 
adjudication of a parole revocation charge 
prior to October 1, 2011]. Except as provided 
by subdivision (c) of Section 3000.09, upon 
revocation of parole, a parolee may be housed 
in a county jail for a maximum of 180 days. 
When housed in county facilities, parolees 
shall be under the legal custody and jurisdic-
tion of local county facilities. When released 
from custody, parolees shall be returned to 
the parole supervision of the department for 
the duration of parole. 

Cal.Penal Code § 3056(a). Thus, although individuals 
who were serving life parole terms or those already 
facing a revocation charge before October 1, 2011 
could be returned to state prison for parole violations, 
other state parolees no longer could be and instead 
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were required by state law to serve such terms in 
county jails. Realignment did not alter Defendants’ 
ability to house state prison inmates temporarily in 
county jails during the pendency of state court pro-
ceedings, which they refer to as sending inmates “out-
to-court.” 

 In opposition to Plaintiffs’ renewed motion, De-
fendants argued primarily that, under the realign-
ment statute, state parolees were no longer members 
of the Armstrong class when they were housed in 
county jails. Defendants also made arguments related 
to federalism and abstention. Defendants did not pur-
sue their prior claims that Plaintiffs could not prove 
that disabled parolees were not being accommodated 
in county jails. 

 On January 13, 2012, the Court granted Plain-
tiffs’ renewed motion, Docket No. 1974, and issued an 
Amended Order granting the motion on April 11, 
2012, Docket No. 2034. On April 11, 2012, the Court 
also denied Defendants’ motion to stay. Docket No. 
2035. In so ruling, the Court rejected Defendants’ 
argument that section 3056, as then phrased, relieved 
them of responsibility toward parolees housed in 
county jails, and held that state parolees are jointly 
in the custody and control of Defendants and the rel-
evant county during that time. The Court explained 
that it “declines to read the words ‘sole’ or ‘exclusive’ 
into the text of California Penal Code section 3056 
before the words ‘legal custody and jurisdiction of 
local county facilities.’ ” Id. at 2. In rejecting Defen-
dants’ argument that the language of section 3056 
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stating that parolees would be “returned to the parole 
supervision of the department” after being released 
from a county jail meant that parolees had left De-
fendants’ “custody and jurisdiction” when they en-
tered the county jail, the Court stated in part, 

Contrary to Defendants’ characterization, 
the word “supervision” does not have the 
same meaning as “jurisdiction.” The clear 
meaning of the statutory text stating that 
“parolees shall be returned to the parole su-
pervision” of the state is simply that parolees 
are not terminated from parole when they 
violate the terms of their supervision and 
serve a revocation term in county jail, but in-
stead must continue on parole supervision 
afterwards. 

Id. at 2. Further, the Court noted, 

Defendants point to no part of state law that 
restricts their discretion in determining in 
which county jail they may house that pa-
rolee. State law does not appear to require 
Defendants to choose to house parolees with 
disabilities in county jails that do not provide 
adequate accommodations to them. 

Id. at 3. The Court also pointed out that Defendants 
“do not challenge the portion of the Court’s order that 
addressed state parolees and prisoners that are held 
in county jails for reasons other than section 3056,” 
that they “do not dispute that there are currently 
class members still housed in county jails or that De-
fendants’ system-wide policies and practices have 
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caused, and continue to cause, substantial injury to 
class members,” and that, even if Defendants were to 
prevail on appeal, “they will nevertheless be required 
to formulate a plan to carry out the prescribed injunc-
tive relief for the remaining individuals for whom 
they are indisputably responsible.” Id. at 5. 

 The Amended Order required, among other 
things, that Defendants “develop a revised plan for 
ensuring timely and appropriate accommodations for 
Armstrong class members in county jails” within 
thirty days and disseminate it in final form to the 
counties and Defendants’ personnel within forty-five 
days. Docket No. 2034, 37, 41. The Amended Order 
further provided, “The Court shall retain jurisdiction 
to enforce the terms of this Injunction.” Id. at 43. 

 On April 30, 2012, Defendants filed a notice of 
appeal from the Court’s April 11, 2012 Orders. Docket 
No. 2039. 

 On May 2, 2012, Defendants filed in the Ninth 
Circuit an urgent motion to stay the April 11 Amended 
Order pending appeal. Docket No. 3-1, CA9 Case No. 
12-16018. In the motion to stay before that court, 
Defendants stated that they “do not request a stay of 
the injunction for state prison inmates temporarily 
housed in county jails (i.e. ‘out-to-court’ inmates) or 
parolees sentenced to life terms, because CDCR has 
the legal authority to return these individuals to a 
state prison.” Id. at 2. 

 On May 23, 2012, the Ninth Circuit denied 
Defendants’ motion to stay and sua sponte expedited 
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the appeal, although it did not change the briefing 
schedule previously set. Docket No. 6, CA9 Case No. 
12-16018. No hearing date had been set at that time. 

 The parties engaged in a number of meet and 
confer sessions, many of which were mediated by the 
Court’s expert, to develop a revised county jail plan to 
comply with the Court’s orders. Grunfeld Decl. ¶¶ 2-
34. By June 26, 2012, the parties had agreed in sub-
stance on a revised plan that was ready to be distrib-
uted to Defendants’ employees and the counties. Id. 
at ¶¶ 11-13, Exs. H, I. 

 Under the agreed revised plan, among other 
things, CDCR would send daily electronic notifica-
tions to the counties regarding any newly booked pa-
rolees who are Armstrong class members, providing 
information about their disability status and the ac-
commodations previously provided. Id. at ¶¶ 11-12, 
Ex. H, 2. Parole/Notice Agents employed by Defen-
dants, who already meet with parolees as part of a 
notice of rights process, would ask class members to 
self-identify any disability needs related to housing 
and programming, would provide class members with 
a Reasonable Modification or Accommodation Request 
CDCR form 1824 and a self-addressed, postage-paid 
envelope, and inform class members that they could 
use the form to file a grievance if they are not receiv-
ing a housing or programming accommodation in the 
county jail. Id. at 3. They would assist class members 
in completing the form 1824 if those inmates were 
unable to do so on their own due to a disability. Id. 
Parole/Notice Agents would also inform class members 
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of and encourage them to use the county jail’s griev-
ance process as well if they needed disability accom-
modations. Id. They would tell county jail staff, 
within four business days after a disabled inmate’s 
arrival at the county jail, of his or her need for an 
accommodation or a medical or mental health exami-
nation and document this communication. Id. at 4. A 
similar process would be implemented for “out-to-
court” inmates. Id. at 4-5. When Defendants received 
a CDCR form 1824, they would enter it into a track-
ing system and respond to it within a certain time-
frame, depending on whether or not the issue was 
deemed to be an emergency. Id. at 4. Defendants 
would notify the involved county of the grievance as 
soon as possible and no later than three business 
days after receipt. Id. Defendants would also review 
all grievances to identify patterns of denials of dis-
ability accommodations, would notify the involved 
county’s legal counsel within five days of discovery of 
such a pattern, would investigate the situation to the 
extent possible, and would determine what steps, if 
any, could be taken to remedy the situation. Id. at 7. 

 By late June 2012, Defendants had also devel-
oped a schedule to begin implementing the plan by 
September 1, 2012. Grunfeld Decl. ¶¶ 19-20, Ex. O. 
The parties discussed how to disseminate the final 
plan to the counties. On June 28, 2012, Plaintiffs 
emailed a draft of a proposed joint letter, to be signed 
by both sides, that would accompany the revised plan 
when it was disseminated to the counties. Id. at ¶ 26, 
Ex. O. Plaintiffs asked for a conference call with the 



App. 30 

Court’s expert and Defendants to discuss the letter. 
Id. Plaintiffs wrote follow up emails to Defendants on 
July 2 and 4, 2012 but received no response. Id. at 
¶ 27, Ex. R. 

 Meanwhile, on June 27, 2012, the Defendant 
Governor approved Senate Bill 1023, which further 
amended Penal Code section 3056 to read as fol- 
lows, 

Prisoners on parole shall remain under the 
supervision of the department but shall not 
be returned to prison except as provided in 
subdivision (b) or as provided by subdivision 
(c) of Section 3000.09. A parolee awaiting a 
parole revocation hearing may be housed in a 
county jail while awaiting revocation pro-
ceedings. If a parolee is housed in a county 
jail, he or she shall be housed in the county in 
which he or she was arrested or the county in 
which a petition to revoke parole has been 
filed or, if there is no county jail in that county, 
in the housing facility with which that county 
has contracted to house jail inmates. Addi-
tionally, except as provided by subdivision (c) 
of Section 3000.09, upon revocation of parole, 
a parolee may be housed in a county jail for a 
maximum of 180 days per revocation. When 
housed in county facilities, parolees shall be 
under the sole legal custody and jurisdiction 
of local county facilities. A parolee shall re-
main under the sole legal custody and ju-
risdiction of the local county or local 
correctional administrator, even if placed in 
an alternative custody program in lieu of 
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incarceration, including, but not limited to, 
work furlough and electronic home detention. 
When a parolee is under the legal custody 
and jurisdiction of a county facility awaiting 
parole revocation proceedings or upon revoca-
tion, he or she shall not be under the parole 
supervision or jurisdiction of the depart- 
ment. When released from the county facility or 
county alternative custody program following 
a period of custody for revocation of parole 
or because no violation of parole is found, 
the parolee shall be returned to the parole 
supervision of the department for the dura-
tion of parole. 

Cal.Penal Code § 3056(a) (substantive additions to 
prior version underlined). 

 On July 6, 2012, Defendants filed a motion before 
the Ninth Circuit seeking reconsideration of its denial 
of their motion to stay and arguing that the June 27, 
2012 amendment to Penal Code section 3056 had “un-
equivocally” established that parolees in county jails 
are no longer Armstrong class members. Docket No. 
7, CA9 Case No. 12-16018. 

 On July 9, 2012, Defendants sent Plaintiffs and 
the Court’s expert a letter stating that they “have 
no discretion to ignore” amended section 3056 or to 
“monitor county jail inmates over whom they have no 
custody, control, or jurisdiction,” and that they “be-
lieve that the courts would not want the parties to 
undertake a plan regarding county jail inmates before 
the Ninth Circuit has the opportunity to review the 
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new law.” Grunfeld Decl. ¶ 30, Ex. V. Defendants also 
stated that they would “shortly complete a new plan 
concerning out-to-court state prison inmates and the 
life-term parolees who can be returned to state pris-
on.” Id. 

 On July 10, 2012, the parties conducted their reg-
ularly scheduled meet and confer session. Grunfeld 
Decl. ¶ 31. At that meeting, Defendants stated that 
they would not be issuing the revised county jail plan 
to the counties or to CDCR staff in light of revised 
Penal Code section 3056. Id. 

 On July 12, 2012, Defendants sent an email to all 
fifty-eight California counties, attaching the revised 
plan, labeled on each page with the word “draft,” and 
summarizing the status of the appeal. Grunfeld Decl. 
¶ 32, Ex. X. In the email, Defendants stated in part, 

While I send you the draft plan, it will not be 
implemented at this time until we hear 
whether the renewed request for a stay is 
granted. If it is granted, we will send out a 
revised plan which addresses only the pop-
ulation over whom CDCR has continuing 
authority. CDCR is currently working to de-
velop such a plan. 

Id. Defendants did not explain what they would do if 
the stay were denied, as soon happened. 

 On July 16, 2012, Plaintiffs filed the instant mo-
tion, asking this Court to issue an order enforcing the 
April 11, 2012 Amended Order by requiring Defen-
dants to disseminate to the counties and Defendants’ 
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employees the agreed revised plan without a “draft” 
label, to train their employees in accordance there-
with, to implement the plan by September 15, 2012 
according to the parties’ agreed schedule with minor 
modifications, and to hire and train sufficient staff to 
do so. Docket No. 2161. 

 On July 19, 2012, the Ninth Circuit denied 
Defendants’ motion for reconsideration of the denial 
of their motion to stay, without prejudice to Defen-
dants raising in their merits briefs any issue raised in 
the motion for reconsideration. Docket No. 8, CA9 
Case No. 12-16018. The Ninth Circuit also shortened 
the briefing schedule and set a hearing for September 
5, 2012. 

 On July 30, 2012, Defendants responded in this 
Court to Plaintiffs’ motion to enforce. Docket No. 
2170. In their opposition, Defendants did not argue 
that they were in compliance with the Amended 
Order or indicate that they intended to comply with 
it. Instead, as noted above, they asked the Court to 
find that the change in section 3056 had rendered the 
Amended Order unenforceable. They alternatively 
asked that the Court stay the Amended Order. 

 On August 22, 2012, the parties filed a joint case 
status statement. In the joint statement, Defendants 
indicated in part, 

Defendants plan to conduct employee train-
ing in August 2012, and Plaintiffs’ counsel 
have agreed to attend an August 30, 2012 
training session. Defendants also plan to  
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implement an e-mail notification system to 
the counties by September 1, 2012 of disabil-
ity related information pertaining to pur-
ported class members as of the date they 
were released from prison. 

Docket No. 2181, 21. This indicated that Defendants 
were prepared to comply in part with the Court’s 
Amended Order. 

 On August 23, 2012, the Court held a hearing on 
the instant motion. At the hearing, Defendants af-
firmed that they intended to comply in part with the 
Amended Order and to carry out the agreed revised 
plan in part. Defendants stated that, as of September 
1, 2012, they would begin providing email notices to 
county jails setting forth the disability status and 
previously provided accommodations for all of the 
individuals covered in the Amended Order, including 
parolees subject to section 3056, with copies to Plain-
tiffs’ counsel. They further represented that, as of 
that date, they would implement the remaining pro-
visions of the plan, but as to the “out-to-court” prison-
ers and life parolees only. Thus, they would give only 
the “out-to-court” prisoners and life parolees a griev-
ance form and means to return it and they would act 
upon such forms that they received. Defendants also 
stated that they would go forward with training their 
Notice Agents regarding all of the provisions of the 
revised plan, using training material agreed upon 
with Plaintiffs on June 13, 2012. Defendants clarified 
that this training would cover all provisions that 
pertained to the parolees subject to section 3056 and 
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would not be limited to “out-to-court” prisoners and 
life parolees. 

 
DISCUSSION 

 Defendants must obey the Amended Order unless 
and until this or another court has relieved them of 
that responsibility, through a stay, reversal or modifi-
cation of the order. The “established doctrine” is that 
“persons subject to an injunctive order issued by a 
court with jurisdiction are expected to obey that de-
cree until it is modified or reversed, even if they have 
proper grounds to object to the order.” GTE Sylvania 
v. Consumers Union of United States, 445 U.S. 375, 
386, 100 S.Ct. 1194, 63 L.Ed.2d 467 (1980); see also 
Wedbush, Noble, Cooke, Inc. v. SEC, 714 F.2d 923, 924 
(9th Cir.1983) (“the mere pendency of the appeal does 
not, in itself, disturb the finality of the judgment”). 

 This Court does not have jurisdiction to decide 
whether the amendment to section 3056 has rendered 
the Amended Order unenforceable. “Once a notice of 
appeal is filed, the district court is divested of juris-
diction over the matters being appealed.” Natural 
Res. Def. Council v. Southwest Marine, Inc., 242 F.3d 
1163, 1166 (9th Cir.2001) (citing Griggs v. Provident 
Consumer Discount Co., 459 U.S. 56, 58, 103 S.Ct. 
400, 74 L.Ed.2d 225 (1982) (per curiam); McClatchy 
Newspapers v. Central Valley Typographical Union 
No. 46, 686 F.2d 731, 734 (9th Cir.1982)). The purpose 
of this rule “is to promote judicial economy and avoid 
the confusion that would ensue from having the same 
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issues before two courts simultaneously.” Id. (citing 
Masalosalo v. Stonewall Ins. Co., 718 F.2d 955, 956 
(9th Cir.1983); Moore’s Federal Practice, § 303.32[1] 
(3d ed.2000)). This rule “is a creature of judicial 
prudence, however, and is not absolute.” Masalosalo, 
718 F.2d at 956. 

 This Court does retain “jurisdiction during the 
pendency of an appeal to act to preserve the status 
quo.” Natural Res. Def. Council, 242 F.3d at 1166. See 
also Newton v. Consolidated Gas Co., 258 U.S. 165, 
177, 42 S.Ct. 264, 66 L.Ed. 538 (1922) (“Undoubtedly, 
after appeal the trial court may, if the purposes of 
justice require, preserve the status quo until decision 
by the appellate court”). This exception “has been 
codified in Rule 62(c) of the Federal Rules of Civil 
Procedure, which allows a district court to ‘suspend, 
modify, restore, or grant an injunction during the 
pendency of the appeal upon such terms as to bond or 
otherwise as it considers proper for the security of the 
rights of the adverse party.’ ” Natural Res. Def. Coun-
cil, 242 F.3d at 1166 (quoting Federal Rule of Civil 
Procedure 62(c)). The Ninth Circuit has cautioned 
that the Rule “does not restore jurisdiction to the 
district court to adjudicate anew the merits of the 
case” and that any action taken pursuant to it “may 
not materially alter the status of the case on appeal.” 
Id. (citations and quotation marks omitted). See also 
McClatchy, 686 F.2d at 735 (after appeal is filed, the 
district court “may not finally adjudicate substantial 
rights directly involved in the appeal”) (quotations 
omitted). 
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 Further, although the Court does not have ju-
risdiction to decide the merits of the issue that is 
currently on appeal, “a district court has continuing 
jurisdiction in support of its judgment, and ‘until the 
judgment has been properly stayed or superseded, the 
district court may enforce it . . . ’ ” Resolution Trust 
Corp. v. Smith, 53 F.3d 72, 76 (5th Cir.1995) (quoting 
Farmhand, Inc. v. Anel Engineering Industries, Inc., 
693 F.2d 1140, 1146 (5th Cir.1982)). See also Lara 
v. Secretary of Interior, 820 F.2d 1535, 1543 (9th 
Cir.1987) (“The district court may issue orders pend-
ing appeal to enforce its judgment.”); Hoffman v. Beer 
Drivers & Salesmen’s Local No. 888, 536 F.2d 1268 
(9th Cir.1976) (“Where the court supervises a continu-
ing course of conduct and where as new facts develop 
additional supervisory action by the court is required, 
an appeal from the supervisory order does not divest 
the district court of jurisdiction to continue its super-
vision, even though in the course of that supervision 
the court acts upon or modifies the order from which 
the appeal is taken.”). 

 As Plaintiffs point out, the cases that Defendants 
cite to urge the Court to reexamine the validity of the 
Amended Order do not compel a contrary conclusion. 
Two of the cases address the “general rule” that “an 
appellate court must apply the law in effect at the 
time it renders its decision,” including in situations 
when the relevant law changed after the trial court 
rendered its judgment. Thorpe v. Housing Auth. of 
Durham, 393 U.S. 268, 281-282, 89 S.Ct. 518, 21 
L.Ed.2d 474 (1969). See also Lambert v. Blodgett, 393 
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F.3d 943, 973 (9th Cir.2004) (“it is well established . . . 
that if the law changes while the case is on appeal the 
appellate court applies the new rule”). In the other 
two cases, the district court held that, when a higher 
court issued new controlling authority while a motion 
was pending but after briefing was completed, when 
rendering a decision, the court was required to apply 
the law as it existed at the time of decision, includ- 
ing the new appellate authority. Kwiatkowski v. 
Dickinson, 2012 WL 893257, 2012 U.S. Dist. LEXIS 
34531, at *12-13 (E.D.Cal.); DeVries v. Cate, 2011 
WL 2746337, 2011 U.S. Dist. LEXIS 76409, at *8-9 
(E.D.Cal.). None of these cases stands for the proposi-
tion that a trial court may revisit the legal reasoning 
underlying an order that is currently on appeal in 
order to apply new law to it. 

 Although the Court lacks the jurisdiction to re-
consider the Amended Order, the Federal Rules of 
Appellate Procedure provide a procedure under which 
a district court could do so. Specifically, Rule 12.1 
provides, “If a timely motion is made in the district 
court for relief that it lacks authority to grant be-
cause of an appeal that has been docketed and is 
pending,” the district court may state “either that it 
would grant the motion or that the motion raises a 
substantial issue,” in which case “the court of appeals 
may remand for further proceedings.” Federal Rule of 
Appellate Procedure 12.1(a),(b). Defendants did not 
make a motion for an indicative ruling from this 
Court or seek such relief. 
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 Finally, however, in considering a request for a 
stay, the Court can consider the effect of a change in 
the law when evaluating the likelihood of success on 
the merits of an appeal. The Court does not find that 
revised section 3056 renders it likely that Defendants 
will succeed on appeal. The changes in section 3056 
did not affect several of the bases for the Amended 
Order. Class members are still placed into county 
jails by virtue of their status as state parolees and 
they do not cease to be state parolees when they 
are in county jails. Among other things, Defendants 
continue to exercise control and authority over the 
parole revocation process, including investigation and 
charging parolees with violations, placing parole 
holds on them, arresting and detaining them, deter-
mining how long their revocation term will last and 
deciding whether they should be sent to a county 
jail or subjected to an alternative sanction, such as 
placement in a community-based program. The Court 
notes that it has not had occasion to consider whether 
the amendments to section 3056 were passed in order 
to evade the state’s responsibility for compliance with 
the ADA and, if so, whether such amendments would 
be void due to the Supremacy Clause of the Constitu-
tion. U.S. Const. art. VI., § 2. This issue has been 
briefed in the Ninth Circuit, which may make this 
decision in the course of the pending appeal. 

 Accordingly, the Court will not find its order un-
enforceable or stay it but will exercise its retained 
jurisdiction to enforce its injunction, as Plaintiffs 
request. 
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 The Court notes that, in this motion, Plaintiffs do 
not seek to enforce the Amended Order in full but 
rather only those provisions contained in the agreed 
revised plan. Thus, Plaintiffs do not seek enforcement 
of many of the provisions of which Defendants com-
plain. For example, Plaintiffs do not seek to enforce 
the provision that, if Defendants become aware that a 
class member is not receiving accommodations that 
he or she requires, they “immediately take steps with 
county jail staff to ensure that such accommodations 
are promptly provided or transfer the class member 
to a facility that is able to provide accommodations.” 
Amended Order, 40. In this motion, Plaintiffs also do 
not seek to enforce the provisions that would require 
Defendants to permit them to conduct monitoring 
tours of county jail facilities and interview county jail 
staff members. Accordingly, Defendants’ arguments 
regarding these provisions are irrelevant to the pres-
ent motion. 

 Instead, Plaintiffs seek to require Defendants to 
carry out the revised plan to which Defendants had 
previously agreed. The Court has found that such 
measures were narrowly drawn and were the least 
intrusive means necessary to correct the ongoing 
violations of federal rights, substantial evidence of 
which Plaintiffs previously proffered in support of 
their earlier motion. The Court further notes that, in 
conjunction with the instant motion to enforce, Plain-
tiffs have submitted additional evidence of ongoing 
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harm to class members in county jails.1 Although 
Defendants may not have had a full opportunity to 
investigate and respond to these declarations, they 
are nonetheless prima facie evidence that class mem-
bers continue to suffer harm as Defendants delay 
their compliance with the Court’s order. 

 
 1 Defendants object to Exhibits F through M, Q, R, T and V 
to the Freedman declaration on the basis that these declarations 
and letters were written by state parolees and “parolees are not 
Armstrong class members when they are in county jail.” Opp. at 
16. The Court has already held that state parolees continue to 
be class members during the time they are held in county jail for 
parole revocation proceedings or terms. Accordingly, the Court 
OVERRULES this objection. 
 Defendants also object to Exhibits E and L through P to the 
Freedman declaration on the basis that these declarants are 
county jail inmates who have not established that they are 
parolees or class members or were not diagnosed with a disabil-
ity by CDCR and the declarations are therefore not relevant. 
Opp. at 16. However, even if these specific examples “do not 
involve class members, they support the inference that county 
jails do not provide reasonable accommodations for prisoners 
with disabilities who are class members.” Order Granting Plain-
tiffs’ Motion to Require Defendants to Track and Accommodate 
Needs of Armstrong Class Members Housed in County Jails and 
Ensure Access to a Workable Grievance Procedure, Docket No. 
1587, at 10 (citing Federal Rule of Evidence 401). Accordingly, 
the Court OVERRULES these objections. 
 Defendants further object to specific statements within 
Exhibits F, G, I, J, K, L, N, O and Q, as well as the letters 
submitted as Exhibits R, T and V, as inadmissible hearsay or 
without foundation. Because the Court would reach the same 
determination, that the evidence submitted constitutes prima 
facie evidence of ongoing harm to class members in county jails, 
regardless of these particular statements, the Court SUSTAINS 
Defendants’ objections. 
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 To the extent that, in their opposition, Defen-
dants ask that the Court stay the Amended Order 
pending the Ninth Circuit’s resolution of their appeal, 
the Court continues in its view that a stay is not 
warranted considering the merits of the appeal and 
the balance of hardship. As the Court previously 
determined, “class members will continue to suffer 
substantial harm for each day that their disabilities 
are not accommodated,” and this outweighs “the spec-
ulative administrative and monetary arguments and 
evidence” that was previously presented by Defen-
dants. Docket No. 2035, 6. In the instant briefing, 
Defendants have not raised claims of irreparable 
harm that they would suffer in the absence of relief. 

 Defendants do not dispute that they have not 
disseminated a plan as required by the Amended 
Order and that they do not intend to implement a 
plan with all of the elements contained therein. In-
stead, although they will provide counties with initial 
notifications of the disability accommodation needs 
of all of the class members, including those whose 
status they dispute, they intend to carry out the 
remainder of their agreed revised plan with respect 
only to the life parole and “out-to-court” subsets of the 
class members covered in the Amended Order. The 
Court also notes that the deadlines contained in the 
Amended Order for dissemination and implementa-
tion of a revised plan have long since passed. Accord-
ingly, the Court concludes that a further enforcement 
order is necessary to ensure compliance with the 
terms of the Amended Order and GRANTS Plaintiffs’ 
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motion to enforce it. The Court further finds that the 
relief ordered herein is narrowly drawn, extends no 
further than necessary to correct the violations of 
federal rights, and is the least intrusive means neces-
sary to correct the violations of the federal rights 
found in the Amended Order. 

 
CONCLUSION 

 For the reasons set forth above, the Court 
GRANTS Plaintiffs’ motion to enforce the Amended 
Order (Docket No. 2161). The Court ORDERS as 
follows: 

 1. Within three (3) business days of the issu-
ance of this Order, Defendants shall disseminate the 
plan to which the parties agreed on June 26, 2012 
(the “County Jail Plan”), a draft copy of which is 
attached as Appendix A, to all of Defendants’ person-
nel who have responsibility for implementing any 
provisions of the County Jail Plan. The County Jail 
Plan disseminated by Defendants shall not indicate 
that the County Jail Plan is a draft or non-final. 
Defendants must also inform their personnel with 
responsibility for tasks described in the County Jail 
Plan that they will receive training on the elements of 
the County Jail Plan for which they will be responsi-
ble. 

 2. Within three (3) business days of the issu-
ance of this Order, Defendants shall disseminate the 
County Jail Plan, without any indication that it is a  
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draft or non-final, to the Sheriffs, County Jail Admin-
istrators and County Counsel of each of the fifty-eight 
counties. A copy of this Court’s Order Distributing 
and Enforcing the Amended County Jail Order and 
Plan, filed today, shall be disseminated along with the 
County Jail Plan. 

 3. Training of all Parole/Notice Agents and in-
terim ADA coordinator(s) or designee(s), using the 
June 13, 2012 PowerPoint presentation, shall be com-
pleted no later than September 15, 2012. Plaintiffs’ 
counsel may attend the training session. 

 4. On or before September 1, 2012, Defendants 
shall send an email notification to each county’s legal 
counsel or designee identifying each parolee with a 
disability, including those subject to California Penal 
Code section 3056, being held in that county’s jail 
facilities on that date. Beginning on September 1, 
2012, Defendants shall send email notifications once 
per day to each county’s legal counsel or designee 
identifying each parolee with a disability booked 
in that county’s jail facilities over the past 24 hours. 
The notifications must include each parolee’s name, 
CDCR identification number, and last release date 
from prison. The notification must also include a 
plain-language description of each parolee’s last-
known disabilities and the accommodations in hous-
ing or programming the parolee received as of the 
date he or she was released from prison. 

 5. On or before September 15, 2012, Defendants 
shall send an email notification to each county’s legal 
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counsel or designee identifying each CDCR out-to-
court prisoner with a disability being held in that 
county’s facilities on that date. Beginning on Septem-
ber 15, 2012, Defendants shall send email notifica-
tions once per day to each county’s legal counsel or 
designee identifying each CDCR out-to-court prisoner 
with a disability sent to that county’s facilities in the 
past 24 hours. The notification will include each 
CDCR out-to-court prisoner’s name and CDCR identi-
fication number. The notification will also include a 
plain-language description of the out-to-court prison-
er’s last-known disabilities and the accommodations 
in housing or programming the prisoner received as 
of the date he or she was transferred from a prison. 

 6. Beginning on September 15, 2012, Defen-
dants shall provide CDCR grievance forms and 
stamped envelopes addressed to CDCR to all parolees 
and out-to-court prisoners with disabilities housed in 
county jails. CDCR personnel shall encourage parol-
ees and out-to-court prisoners also to use the county 
jail’s grievance process to request disability accom-
modations. Whenever Defendants receive a completed 
grievance form from a parolee or out-to-court prisoner 
in county jail, they shall forward the grievance form 
to the county’s legal counsel or designee as soon as 
possible and no later than three business days after 
receipt. Defendants shall respond to the grievances 
within the timeframes set forth in the County Jail 
Plan. 

 7. Beginning no later than September 15, 2012, 
if CDCR personnel become aware that an out-to-court 
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prisoner or parolee with a disability faces an urgent 
or emergency situation (for example, if there is an 
allegation of a condition that is a threat to the indi-
vidual’s health or safety or that would prevent his or 
her participation or effective communication in a 
parole revocation proceeding), Defendants shall notify 
the county’s designee or legal counsel immediately. 

 8. Defendants must implement all remaining pro-
visions of the County Jail Plan by September 15, 2012. 
This includes, but is not limited to, the requirements 
that they must review and respond to grievances they 
receive from disabled parolees, promptly share griev-
ances with county officials, review grievances to 
identify patterns of denials of disability accommoda-
tions, and investigate any such patterns identified. 

 9. Defendants shall train sufficient staff and 
implement all necessary procedures such that all 
provisions of the County Jail Plan are operational by 
September 15, 2012. 

 IT IS SO ORDERED. 

Dated: 8/28/2012 /s/ Claudia Wilken
   CLAUDIA WILKEN

United States  
 District Judge 
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APPENDIX A 

Draft 6-21-12 

Armstrong v. Brown, et al. 

U.S. District Court, Northern District of California,  
Case No. C 94-2307 CW  

California Department of Corrections and  
Rehabilitation’s County Jail plan for addressing 

Armstrong class members housed in 
County Jails as ordered by the 

Federal District Court on April 11, 2012.  

 The CDCR also does not intend for this document 
to provide any legal advice to Counties or their staff 
and reserves the right to make changes to this plan, 
based on future legislative actions or legal clarifica-
tions. 

INTRODUCTION 

This plan results from a finding by the Federal Court 
that state parolees and state inmates are under the 
jurisdiction of California Department of Corrections 
(CDCR) when housed in a County Jail and therefore 
are entitled to the same reasonable accommodations 
that CDCR provides within its institutions and 
facilities. 

By complying with the Court’s order of April 11, 2012, 
and developing this plan to track, and provide parol-
ees and inmates with a grievance process, the CDCR 
does not concede or assent that it has control over the 
County Jails. County Jails are operated under the 
authority of the County Sheriffs. 
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DAILY JAIL LIST –  

The CDCR will be responsible for sending an elec-
tronic message to the County’s designee or legal 
counsel where a CDCR parolee has been newly 
booked. 

CDCR will send notifications to impacted counties via 
a batch process to be disseminated daily at the same 
time each day, seven days a week. 

The electronic notification will include, at minimum, 
for each Armstrong parolee: 

a. Full name. 

b. CDC number. 

c. The CDCR Disability Placement Program (DPP) 
code and definition of the DPP Code. 

d. Any housing accommodations as stated in DECS. 

e. Any programming accommodations as stated in 
DECS. 

f. Health Care Appliances. 

g. Last release date from prison. 

The CDCR automated process will allow for counties 
to reply via email. This will also allow for CDCR to 
become aware of electronic messages that are re-
turned undeliverable. 
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PAROLE HOLDS IN COUNTY JAILS  

As part of the Notice of Rights (NOR) process: 

1. Current operating procedures for the NOR will 
remain in place. Parole/Notice Agents shall check 
Disability and Effective Communication System 
(DECS), review field file and source documents 
and determine if any reasonable accommodations 
are needed. All information will be documented 
in Section I on the Notice and Request for Assis-
tance at Parole Proceeding BPH form 1073. 

2. The parole/notice agent will ask the parolee to 
self-identify any disability needs related to hous-
ing and programming and will document the in-
formation in the “Other” field in Section II of the 
BPH 1073. 

3. Within three business days, while informing 
the parolee of his/her Notice of Rights/Notice of 
Charges, the parole/notice agent shall provide a 
parolee identified as an Armstrong class member 
with a Reasonable Modification or Accommoda-
tion Request CDCR form 1824 and explain to the 
parolee that they may use that form as a griev-
ance process if they are a person with a disability 
and are not receiving a housing or programming 
accommodation that they need in the County 
Jail.  

 The parolee will also be provided a self-
addressed/postage paid envelope (Business Reply 
Mail) to be used for sending a completed griev-
ance form to the respective Regional ADA Unit. 
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 Parolees will be informed of and encouraged to 
use the local facility’s grievance process in addi-
tion to CDCR’s grievance process. 

4. DAPO staff shall assist parolees in completing a 
CDCR form 1824 when the parolee is unable to 
complete the form on his/her own due to a disa-
bility. The parole/notice agent will forward the 
completed grievance form to their Regional ADA 
Unit within one business day of receipt. 

5. DAPO staff shall inform County Jail staff about a 
need for an accommodation or possible medical or 
mental health examination, no later than four 
business days after a parolee’s date of arrival at 
the county jail. Any notification given to county 
jail staff shall be documented on the Notice and 
Request for Assistance at Parole Proceeding BPH 
form 1073 and recorded in the DECS. 

 
GRIEVANCES and their COLLECTION (CDC Form 
1824)  

Upon receipt of a CDCR 1824 grievance form, the 
notice/parole agent shall send the CDCR form 1824 to 
the Regional ADA Parole Unit within one business 
day. 

The Regional ADA Parole Administrator shall ensure 
the grievance is entered into the DAPO tracking 
system and assigned to an ADA Unit staff member for 
a response. If the Administrator identifies the stated 
issue on the CDCR 1824 qualifies as an emergency, 
he/she shall ensure a response is completed within 5 
calendar days. If the Administrator deems the CDCR 
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1824 is a non-emergency then he/she shall ensure a 
response is completed within 15 calendar days. 

The Regional ADA Parole Administrator will ensure 
the grievance is forwarded as soon as possible and no 
later than three business days after receipt to the 
respective County’s designee or legal counsel for 
subsequent notification to the County Jail housing 
the subject parolee. 

1. For Armstrong class members who are scheduled 
to go “out to court” for more than three business 
days, the institutional Case Records staff will in-
clude a Request for Reasonable Modification or 
Accommodation Request CDCR form 1824 post 
card with the OTC packet at the prison facility 
where they are housed prior to be transferred out 
to court. The institution’s Recieving and Release 
staff will give the post card to the inmate at the 
time of departure from the facility. 

 The post card will be self-addressed/postage paid, 
with the return address for DAPO HQ – Parole 
Litigation Compliance Unit (PLCU) in Sacra-
mento, CA. The PLCU will verify the location of 
the inmate and notify the respective Regional 
ADA Unit, who will deploy a parole/notice agent 
to the jail to provide the inmate with necessary 
forms within three business days of receipt of the 
post card. 

2. The parole/notice agent shall provide an inmate 
identified as an Armstrong class member with a 
Reasonable Modification or Accommodation Re-
quest CDCR Form 1824 and explain to the in-
mate that they may use that form as a grievance 
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process if they are a person with a disability and 
are not receiving a housing or programming ac-
commodation that they need in the County Jail. 

3. DAPO staff shall assist inmates in completing a 
CDCR form 1824 when the inmate is unable to 
complete the form on his/her own due to a disa-
bility. The parole/notice agent will forward the 
completed grievance form to their Regional ADA 
Unit within one business day of receipt. 

The inmate will also be provided a self-
addressed/postage paid envelope (Business Reply 
Mail) to be used for sending a completed griev-
ance form to the respective Regional ADA Unit. 

Parolees will be informed of and encouraged to 
use the local facility’s grievance process in addi-
tion to CDCR’s grievance process. 

4. DAPO staff shall inform County Jail staff about a 
need for an accommodation or possible medical or 
mental health examination, no later than four 
business days after the date of arrival at the 
county jail. Any notification given to county jail 
staff shall be documented. 

5. The Division of Adult Institutions (DAI), Ameri-
cans with Disabilities Act (ADA) Associate War-
den (AW) will notify the Regional ADA Unit of 
the Armstrong class member’s name, number, 
county where inmate will be housed, and date of 
departure within three business days of depar-
ture from the CDCR institution. 

6. The DAI ADA AW will be responsible for notify-
ing the County’s legal counsel (or designee) of the 
inmate’s out-to-court status and ADA information 
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that impacts the housing and programming of 
the inmate, within three business days of depar-
ture from the CDCR institution. A copy of the no-
tice sent to the County legal counsel (or designee) 
will then be forwarded to the Office of Legal Af-
fairs, Class Actions Team – Attention: Armstrong 
Counsel, at CDCR Headquarters in Sacramento, 
and to the Plaintiff ’s counsel simultaneously. 

CDCR form 1824’s collected at the County Jail shall 
be sent to the Regional ADA Parole Unit for pro-
cessing in accordance with this plan. 

 
EMERGENCY APPEALS  

If any CDCR staff person becomes aware, whether 
through a hearing, notice service, or otherwise, that 
an Armstrong class member being housed in a County 
Jail has an urgent or emergent situation (i.e., if it 
alleges a condition which is a threat to the parolee’s 
health or safety, or is necessary for participation or 
effective communication in a parole revocation pro-
ceeding) that person shall immediately notify the 
Regional ADA Parole Administrator, as well as the 
County’s designee or Legal Counsel using contact 
information provided by the County’s Legal Counsel. 

The Regional ADA Parole Administrator shall re-
spond to such a grievance within five calendar days of 
receipt and make their best efforts to ensure that 
necessary and reasonable accommodations are provided 
on an interim basis, and shall document their efforts 
on the DCR 1824 form 
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PARAGRAPH 5 RESPONSES  

If plaintiff ’s counsel raises concern regarding indi-
vidual class members, those letters are to be sent 
simultaneously to the Office of Legal Affairs, Class 
Actions Team – Attention: Armstrong Counsel, at 
CDCR Headquarters in Sacramento, and to the 
respective county Legal Counsel. 

With the assistance of the Regional ADA Parole 
Administrator, non-urgent issues will be addressed 
within 15 business days and urgent issues will be 
addressed within five business days. 

 
PATTERNS OF ALLEGED MISCONDUCT OR 
DENIAL OF ADA ACCOMODATIONS  

Each Regional ADA Parole Administrator shall re-
view all CDCR 1824 grievances and determine if 
there is a pattern of denials of disability accommoda-
tions such as improper housing and/or denial of 
assistive devices to class members at a particular 
county jail facility. 

If a pattern is discovered, the Regional ADA Parole 
Administrator must write to the County’s Legal 
Counsel (or designee), within five days of discovery 
and provide the evidence alleged. The letter must be 
copied to plaintiff ’s counsel, care of the Office of Legal 
Affairs, Class Actions Team – Attention: Armstrong 
Counsel, at CDCR Headquarters in Sacramento. 
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The Regional ADA Parole Administrator shall assign 
one of their Parole Agent II, Supervisors to investi-
gate the alleged deficiencies at the specific county 
jail. Such agent of CDCR shall audit and/or investi-
gate the situation at the County Jail, to the extent 
possible, and determine what steps, if any, can be 
taken to remedy the situation. A written report shall 
be provided to the Office of Legal Affairs, Class Ac-
tions Team – Attention: Armstrong Counsel, at CDCR 
Headquarter in Sacramento. 

 
ACCOUNTABILITY  

Failure by CDCR staff to comply with any portion of 
this plan may result in employee referrals for ac-
countability to a Supervisor and/or the Office of 
Internal Affairs for investigation. Parole Region and 
Institution employee accountability logs shall be used 
and maintained consistent with prior memorandums 
for documentation of employee accountability. 

CDCR ADDRESSES 

Office of Legal Affairs, Class Actions Team 
 – Attention: Armstrong Counsel 
1515 S Street, Rm 314S  
Sacramento, CA 95811  

DAPO HQ – Litigation Compliance Unit 
1515 S Street, Rm 212N  
Sacramento, Ca 95811  
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Region 1 
 Regional ADA Unit  
9825 Goethe Road, Ste 200  
Sacramento, CA 95827-2572 

Region 2 
 Regional ADA Unit  
1515 Clay Street, 10th Floor 
Oakland, CA 94612-14991 

Region 3 
 Regional ADA Unit 
320 W. 4th Street, Suite. 1010  
Los Angeles, CA 90013-2489 

Region 4 
 Regional ADA Unit 
21015 Pathfinder Road, Suite 200  
Diamond Bar, CA 91765-4002 

June 22, 2012 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 
 
JOHN ARMSTRONG,  
et al., 

     Plaintiffs, 

  v. 

EDMUND G. BROWN,  
JR., et al., 

     Defendants. 
/ 

No. C 94-2307 CW

AMENDED ORDER 
GRANTING PLAIN-
TIFFS’ RENEWED 
MOTION TO REQUIRE 
DEFENDANTS TO 
TRACK AND ACCOM-
MODATE NEEDS OF 
ARMSTRONG CLASS  

 

 

MEMBERS HOUSED 
IN COUNTY JAILS, 
ENSURE ACCESS TO  
A GRIEVANCE PROCE-
DURE, AND TO  
ENFORCE 2001 PER-
MANENT INJUNCTION 
(Docket No. 1912) 

(Filed Apr. 11, 2012) 
 
 Plaintiffs move for an order requiring Defendants 
to track and accommodate the needs of Armstrong 
class members housed in county jails and to provide 
access to a workable grievance procedure. Defendants 
oppose the motion. The matter was heard on October 
27, 2011. Having considered oral arguments and all of 
the materials submitted by both parties, the Court 
GRANTS Plaintiffs’ motion. 
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BACKGROUND 

 This lawsuit was originally filed seventeen years 
ago by disabled prisoners and parolees against the 
California officials with responsibility over the cor-
rections and parole systems. This Court certified 
Plaintiffs as representatives for a class including “all 
present and future California state prisoners and pa-
rolees with mobility, sight, hearing, learning, devel-
opmental and kidney disabilities that substantially 
limit one or more of their major life activities.” Order 
Granting Pls.’ Mots. to Am. Compl. and Modify the 
Class, Docket No. 345, January 5, 1999, at 2.1 On 
behalf of the class, Plaintiffs sought accommodations 
for their disabilities, as required under federal stat-
utes and the United States Constitution. 

 Initially, Plaintiffs sued two divisions of the then 
California Youth and Adult Corrections Authority (the 
Agency). The two divisions sued had separate areas 
of responsibility toward prisoners and parolees: the 

 
 1 The Plaintiff class was certified on January 13, 1995. On 
December 24, 1998, the parties stipulated to amend the class 
definition to include “all present and future California state 
prisoners and parolees with mobility, sight, hearing, learning 
and kidney disabilities that substantially limit one or more of 
their major life activities.” Stipulation and Order Amending Pl. 
Class, Docket No. 342, December 24, 1998, at 2. The class def-
inition was subsequently modified, as to Defendants Board of 
Prison Terms (BPT) and Chairman of the BPT only, to add pris-
oners and parolees with developmental disabilities on January 
5, 1999. Order Granting Pls.’ Mots. to Am. Compl. and Modify 
the Class, January 5, 1999, at 2. 
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Board of Prison Terms (BPT) had authority over 
parole and parole revocation hearings, and the Cali-
fornia Department of Corrections (CDC) was respon-
sible for all other aspects of prisoners’ and parolees’ 
lives, including supervision of parolees.2 By agree-
ment of the parties, litigation against the two divi-
sions was initially bifurcated and proceeded on two 
separate tracks. 

 On September 20, 1996, 942 F.Supp. 1252 
(N.D.Cal.1996), this Court ordered CDC and related 
Defendants to develop plans to ensure that their 
facilities and programs were compliant with the 
Americans With Disabilities Act (ADA), 42 U.S.C. 
§§ 12131 et seq., and readily accessible to and usable 
by prisoners and parolees with disabilities. The order 
also required Defendants to develop policies to pro-
vide a prompt and equitable disability grievance pro-
cedure, to allow approved assistive aids for prisoners 
with disabilities in segregation units and reception 
centers, and to ensure accessibility in new construc-
tion and alterations. Remedial Order, Injunction and 
Certification for Interlocutory Appeal, September 20, 

 
 2 Since this lawsuit was originally commenced, the Agency 
has been reorganized and superseded by the California Depart-
ment of Corrections and Rehabilitation (CDCR). BPT is now the 
Board of Parole Hearings (BPH). CDC has been replaced by the 
Division of Adult Institutions (DAI) and the Division of Adult 
Parole Operations (DAPO). 
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1996. The Court retained jurisdiction to enforce its 
terms. Id. at 5.3 

 Following a bench trial in April and May 1999, 
the Court found on December 22, 1999 that BPT and 
other Defendants responsible for conducting parole 
proceedings were in violation of the ADA, Section 504 
of the Rehabilitation Act of 1973, 29 U.S.C. § 794, and 
the Due Process Clause of the Fourteenth Amend-
ment. Findings of Fact and Conclusions of Law, De-
cember 22, 1999, Docket No. 523. 

 The Court’s Findings of Fact and Conclusions of 
Law held that: 

Defendants cannot avoid ADA and Section 
504 liability by delegating responsibility for 
their delivery of programs, services and ac-
tivities, or for the facilities in which they 
provide these programs, to the CDC or any 
other entity. The implementing regulations 
of both the ADA and Section 504 prohibit 
covered entities from discriminating against 
individuals with disabilities “directly or 
through contractual, licensing, or other ar-
rangements.” The BPT is thus legally obliged 
to ensure non-discrimination wherever pro-
grams, services or activities are provided 
to Plaintiff class members. Additionally, the 

 
 3 The Ninth Circuit affirmed the injunction against the 
CDC Defendants on appeal. See Armstrong v. Wilson, 124 F.3d 
1019 (9th Cir.1997), cert. denied, 524 U.S. 937, 118 S.Ct. 2340, 
141 L.Ed.2d 711 (1998). 



App. 61 

BPT cannot avoid liability for violations of 
the physical accessibility standards by hold-
ing its programs in locations under the con-
trol of other entities. 

Findings of Fact and Conclusions of Law, at 90 (in-
ternal citations omitted). At that time, the Court also 
found that certain large jail facilities utilized by these 
Defendants for parole proceedings, including the Los 
Angeles County Men’s Jail, were inaccessible for peo-
ple with disabilities, which raised an inference that 
this was a system-wide problem. Id. at 31-32. The 
Court determined that these Defendants violated the 
rights of class members in county facilities for parole 
revocation proceedings in many of the same ways al-
leged in the instant motion, including depriving them 
of assistive devices for mobility problems or accom-
modations for hearing and vision impairments. Id. at 
32-38, 41-43, 45-47, 49-52, 60-66. The Court also rec-
ognized that these Defendants did not have an ade-
quate system for tracking the facts of parolees’ 
disabilities in their files, or for allowing parolees to 
communicate their accommodation needs. Id. at 38-
40. Based on its Findings of Fact and Conclusions of 
Law, the Court entered a permanent injunction as to 
these Defendants. Permanent Injunction, Docket No. 
524.4 

 
 4 On appeal, the Ninth Circuit affirmed the injunction 
against the BPT Defendants with minor changes. See Armstrong 
v. Davis, 275 F.3d 849, 879 (9th Cir.2001), cert. denied, 537 U.S. 
812, 123 S.Ct. 72, 154 L.Ed.2d 14 (2002). Several cases have 

(Continued on following page) 
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 On January 3, 2001, the CDC Defendants 
amended their Court Ordered Remedial Plan regard-
ing the provision of programs and services to inmates 
and parolees with disabilities. The Remedial Plan re-
quires Defendants to ensure that prisoners and pa-
rolees with disabilities are accessibly housed, that they 
are able to obtain and keep necessary assistive de-
vices, and that they receive effective communication 

 
since indicated that the Ninth Circuit’s decision in Armstrong 
was abrogated in part by Johnson v. California, 543 U.S. 499, 
504-05, 125 S.Ct. 1141, 160 L.Ed.2d 949 (2005). See, e.g., Harris 
v. Alvarado, 402 Fed.Appx. 180, 181 (9th Cir.2010); Kirola v. 
City of San Francisco, 2011 WL 1330853, at *4 (N.D.Cal.); 
Ortega-Melendres v. Arpaio, 836 F.Supp.2d 959, 989-90 
(D.Ariz.2011). However, this is not accurate. 
 In Johnson v. California, the Supreme Court held that the 
CDC’s policy of racially segregating inmates, like all racial 
classifications imposed by the government, should be considered 
under strict scrutiny, rather than under the deferential standard 
articulated in Turner v. Safley, 482 U.S. 78, 107 S.Ct. 2254, 96 
L.Ed.2d 64 (1987), under which a court considers whether reg-
ulations that burden the prisoners’ fundamental rights are rea-
sonably related to legitimate penological interests. 543 U.S. at 
504-15, 125 S.Ct. 1141. 
 Armstrong, however, did not concern or discuss racial clas-
sification; instead, it concerned appropriate accommodations 
for prisoners and parolees with disabilities. In Armstrong, the 
Ninth Circuit considered whether the state had provided a le-
gitimate penological justification for its failure to comply with 
the ADA under the standard articulated in Turner v. Safley, as-
suming, without deciding, for the purposes of its discussion that 
this standard applied to both prisoners and parolees. 275 F.3d at 
873-74. It did not review “race-based prison regulations” as some 
courts apparently believe that it did. Harris v. Alvarado, 402 
Fed.Appx. at 181. 



App. 63 

regarding accommodations. Id. at 1-7, 27-28, 32, 34, 
46-47. The Remedial Plan also requires Defendants to 
include in all contracts language that requires sub-
contractors to comply with the ADA. Id. at 46. 

 The Court entered a Revised Permanent Injunc-
tion against the BPT Defendants on February 11, 
2002. The Revised Permanent Injunction requires 
these Defendants to provide accommodations, at all 
parole proceedings, to prisoners and parolees with 
disabilities. Revised Permanent Injunction, February 
11, 2002, ¶ 17. The subsequent Order Granting 
Motion to Enforce Revised Permanent Injunction 
issued on May 30, 2006, requires that Defendants 
develop and implement a plan to ensure that neces-
sary accommodations are provided to class members 
without delay. Order Granting Motion to Enforce 
Revised Permanent Injunction, May 30, 2006, at 8-9. 
In that Order, the Court found that Defendants did 
not have an adequate system to track parolees with 
disabilities. Id. at 4. The Court also found that, as a 
result, parolees with disabilities were not being 
provided with required accommodations, including 
mobility assistance for paraplegics and sign language 
interpreters for deaf parolees. Id. at 5-6. At that time, 
Defendants did not contest the extensive evidence 
that Plaintiffs submitted to demonstrate ongoing vio-
lations of the same type alleged in the instant motion, 
such as evidence that a paraplegic parolee had to 
drag himself up stairs. Id. 

 On September 11, 2007, 2007 WL 2694243, in 
response to Plaintiffs’ motion to enforce the May, 2006 
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Order Granting Motion to Enforce Revised Perma-
nent Injunction, this Court Ordered: 

Within thirty days of this order, Defendants 
shall report to Plaintiffs’ counsel which hous-
ing units in Alameda, Sacramento and Los 
Angeles County Jail facilities are wheelchair 
accessible and how Defendants ensure that 
class members at those institutions who are 
designated DPW and DPO are housed in the 
accessible facilities and receive necessary ac-
commodations and assistive devices in both 
their housing units and at their hearings. 
Within ninety days of this order, Defendants 
shall do the same with the remaining county 
jails. A necessary component of both reports 
is how Defendants track class members who 
are housed in county facilities due to parole 
holds. 

Order Granting in Part Plaintiffs’ Motion to Enforce 
the May 30, 2006 Order, ¶ 19. At that time, the Court 
found that Defendants’ tracking system for infor-
mation about disabilities of prisoners and parolees 
was still inadequate. Id. at 4-6. The Court also found 
that Defendants had failed to develop an adequate 
plan to provide needed accommodations for parole 
proceedings in county jails and rejected Defendants’ 
assertion that “county jails provide adequate access 
to necessary assistive devices for class members” as 
without proof. Id. at 9-10. 

 On May 28, 2009, Plaintiffs filed a Motion to Re-
quire Defendants to Track and Accommodate Needs of 
Armstrong Class Members Housed in County Jails 
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and Ensure Access to a Workable Grievance Proce-
dure. 

 On September 16, 2009, 261 F.R.D. 173 
(N.D.Cal.2009), this Court held that Defendants are 
responsible for ensuring that Armstrong class mem-
bers receive reasonable accommodations when De-
fendants elect to house them in county jails. Order 
Granting Plaintiffs’ Motion to Require Defendants to 
Track and Accommodate Needs of Armstrong Class 
Members Housed in County Jails and Ensure Access 
to a Workable Grievance Procedure, September 16, 
2009, at 177-78. The Court stated that Plaintiffs had 
submitted evidence demonstrating that, pursuant to 
their authority, Defendants were housing a signifi-
cant number of persons in county jails, including an 
average of 480 parolees a day in the San Mateo 
County Jail, an average of 1,000 parolees a day in the 
Sacramento County Jail, and 770 individuals in In-
Custody Drug Treatment Program (ICDTP) place-
ments in county jails. Id. at 4-5. The Court also held 
that Plaintiffs had submitted sufficient evidence that 
class members being housed in county jails were not 
receiving accommodations to which they were enti-
tled. Id. at 9-10. Accordingly, the Court entered an 
order requiring that Defendants, within thirty days, 
submit a plan “for ensuring timely and appropriate 
accommodations for Armstrong class members in 
county jails[.]” Id. at 11. The September 16 Order 
provided Defendants with flexibility to devise the 
specifics of the plan, but also required that the plan 
contain certain elements. Id. at 11-14. The Court also 
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found, pursuant to requirements of the Prison Litiga-
tion Reform Act, 18 U.S.C. § 3626(a)(1)(A), that the 
relief it ordered was “narrowly drawn, extend[ed] no 
further than necessary to correct the violation of fed-
eral rights, and [was] the least intrusive means nec-
essary to correct the violation of the federal rights[.]” 
Id. at 11. 

 Defendants appealed this Court’s September 16 
Order. Nonetheless, on October 15, 2009, as required 
by the September 16 Order, Defendants provided 
“written notification and instruction to all county jail 
facilities of their duty to comply with the ADA in 
housing Armstrong class members and that defen-
dants will enforce those obligations.” September 16 
Order, at 11. 

 On April 1, 2010, after negotiations between the 
parties, Defendants issued their County Jail Plan, 
entitled the “County Jail Accommodation Process,” in 
a further effort to comply with the September 16 
Order. 

 On September 7, 2010, 395 Fed.Appx. 365 (9th 
Cir.2010), the Ninth Circuit affirmed in part and va-
cated in part the September 16 Order, and remanded 
the case to this Court for further proceedings. The 
Ninth Circuit affirmed this Court’s holdings that “de-
fendants are responsible for providing reasonable 
accommodations to the disabled prisoners and parol-
ees that they house in county jails.” Armstrong v. 
Schwarzenegger, 622 F.3d 1058, 1063 (9th Cir.2010). 
The Ninth Circuit held that: (1) the validly enacted 
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ADA Title II regulations provide that “a public en- 
tity, in providing any aid, benefit, or service, may 
not, directly or through contractual, licensing, or 
other arrangements, discriminate against individuals 
with disabilities[,]” id. at 1065 (quoting 28 C.F.R. 
§ 35.130(b)(1)); (2) the ADA requires that when De-
fendants house state prisoners and parolees in county 
jails, the state is responsible to ensure that the state 
prisoners and parolees with disabilities can access 
the county jails’ benefits and services “to the same 
extent that they are provided to all other detainees 
and prisoners,” id. at 1068; (3) neither principles of 
federalism nor deference to correctional authorities 
nor the Prison Litigation Reform Act prohibited this 
Court’s order requiring that when Defendants “be-
come aware of a class member housed in a county jail 
who is not being accommodated, they either see to it 
that that jail accommodates the class member, or 
they move the class member to a facility . . . which 
can accommodate his needs[,]” id. at 1069, or that 
when Defendants “become aware of a ‘pattern’ of ADA 
noncompliance, they are to notify county jail officials 
and take steps to remedy the pattern of noncompli-
ance[.]” Id. at 1069-1070. 

 Although the Ninth Circuit affirmed this Court’s 
rulings on the requirements of the ADA, it ruled 
that the system-wide scope of relief ordered required 
development of additional evidence concerning the 
nature and extent of the violations. Id. at 1063, jus-
tify the scope of September 16 Order, the Ninth 
Circuit stated that this Court failed to identify any 
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“past determinations that show that class members 
housed in county jails are not being accommodated 
. . . and thus, we are required to conclude, did not rely 
on them when determining the scope of its order.” Id. 
at 1073. The Ninth Circuit reversed the September 16 
Order and remanded to this Court “to allow it to take 
such additional evidence as may be necessary con-
cerning the nature and extent of the violations of 
class members’ rights taking place in the county 
jails.” Id. at 1073. The Ninth Circuit described Plain-
tiffs’ evidentiary burden on remand as “far from in-
surmountable” and explained that “in light of the 
State’s failure to track many of the class members 
that it houses in the County Jails, not much more 
evidence than that already provided may be required 
to approve the [September 16 Order].” Id. at 1074. 

 On October 1, 2011, state legislation commonly 
known as the prison “realignment” law went into 
effect. Under realignment, parolees who were already 
placed on state parole prior to October 1, 2011 remain 
under the supervision of Defendants. Cal.Penal Code 
§ 3000.09(b). Further, persons released from state 
prison on or after October 1, 2011, who fall into cer-
tain categories, including conviction of serious or vio-
lent felonies, continue to be placed on state parole 
under the jurisdiction and supervision of Defen- 
dants. Cal.Penal Code § 3000.08(a), (c). Under rea-
lignment, low-level offenders who are released from 
state prison on or after October 1, 2011 and do not 
fall into the above-mentioned categories are instead 
supervised on release by counties under the newly 
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created Post-Release Community Supervision pro-
gram. Cal.Penal Code § 3000.08(a), 3451.5 Realign-
ment also amended Penal Code section 3056, which 
now provides, in relevant part: 

Prisoners on parole shall remain under the 
supervision of the department. . . . [U]pon 
revocation of parole, a parolee may be housed 
in a county jail for a maximum of 180 days. 
When housed in county facilities, parolees 
shall be under the legal custody and jurisdic-
tion of local county facilities. When released 
from custody, parolees shall be returned to 
the parole supervision of the department for 
the duration of parole. 

Cal.Penal Code § 3056(a). 

 Plaintiffs have submitted evidence that there are 
currently over 100,000 parolees under Defendants’ 
supervision. Grunfeld Reply Decl. ¶ 25, Ex. O. In 
February 2011, Defendants classified approximately 
seven percent of the incarcerated population as indi-
viduals with disabilities, excluding learning disabili-
ties and mental health concerns. Grunfeld Decl. ¶ 53. 
According to Defendants’ own estimates, approxi-
mately half of the individuals released from prison 

 
 5 Plaintiffs state that their present motion is not meant to 
encompass individuals in the PRCS program, and is limited to 
state prisoners and state parolees. Accordingly, the Court limits 
its analysis and does not consider Defendants’ responsibility to 
individuals in the PRCS program, who are housed in county 
jails. 
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in the state after October 1, 2011 will be placed on 
state parole under the jurisdiction and supervision of 
Defendants. Grunfeld Decl. ¶ 43, Exs. FFF, HHH. 
Defendants also project that thousands of parolees 
will be housed in county jails on a daily basis. Id. 

 
DISCUSSION 

 Defendants now no longer dispute that “Califor-
nia state prisoners and parolees with mobility, sight, 
hearing, learning and developmental disabilities” are 
not being provided proper accommodations while 
housed at county jails or that they are suffering harm 
as a result. Defendants also do not dispute that these 
parolees do not have access to a proper grievance sys-
tem. Instead, Defendants primarily argue that, under 
the realignment statute, state parolees are no longer 
members of the Armstrong class when they are 
housed in county jails and thus that the proposed 
injunction is broader than necessary to accommodate 
the needs of class members. Defendants also contend 
that the proposed injunction would violate the feder-
alism principles set forth in Printz v. United States, 
521 U.S. 898, 117 S.Ct. 2365, 138 L.Ed.2d 914 (1997), 
and that the relief requested here concerns the same 
issues being litigated in other pending federal class 
action cases, so this Court should abstain from exer-
cising jurisdiction here. 

   



App. 71 

I. Responsibility for Providing Accommoda-
tions in County Jails 

 The Ninth Circuit has held that, under the ADA 
and the Rehabilitation Act, Defendants have the legal 
responsibility to ensure ADA-compliant conditions for 
Armstrong class members whom they house in county 
jails. Armstrong, 622 F.3d at 1068, 1074. 

 Defendants rely heavily on sections of the Cali-
fornia Penal Code that have not yet gone into effect. 
As these codes sections are currently written, after 
July 1, 2013, control over parole revocation proceed-
ings and decisions will transfer from Defendants to 
local courts, although Defendants will continue to 
supervise parolees. However, this Court must apply 
the law currently in effect and will not speculate as to 
what effect, if any, potential changes to the applicable 
laws may have on its rulings in the future. 

 Defendants do not dispute that they continue to 
have responsibility for certain groups of state prison-
ers and parolees housed in county jails: those already 
there “as of October 1, 2011 pending parole revocation 
proceedings, offenders sentenced to life terms who 
may return to state prison, and state inmates housed 
in county jail for county proceedings.” Opp. at 6. 
Defendants also not dispute that they continue to 
house substantial numbers of CDCR prisoners and 
parolees pursuant to various contracts and other 
arrangements. These include contracts with Alameda 
and Sacramento Counties that Defendants renewed 
only months before the realignment statute went into 
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effect and that provide for payments to those counties 
of up to $160 million over the next five years to house 
as many as 1,150 state inmates per day. See Grunfeld 
Decl. ¶ 38, Ex. DDD; Grunfeld Reply Decl. ¶ 33, Ex. 
Q. Defendants also contract with a number of coun-
ties to house state prisoners in jail-based ICDTPs. 
Grunfeld Decl. ¶ 33, Exs. MM, OO. See also Cal.Penal 
Code § 4115 (local counties “may enter into a contract 
with the Department of Corrections and Rehabilita-
tion to house inmates who are within 60 days or less 
of release from the state prison to a county jail facility 
for the purpose of reentry and community transition 
purposes”). Defendants do not dispute that they are 
still empowered, under various code sections, to hold 
local county jails accountable for not adhering to 
minimum standards prescribed by Defendants. See, 
e.g., Cal.Penal Code § 4016.5 (allowing Defendants to 
withhold reimbursements to counties for housing 
certain state prisoners if the county’s “facilities do 
not conform to minimum standards for local deten-
tion facilities” and the county fails to make reason-
able efforts to correct the violations); Cal. Gov.Code 
§ 76101 (providing that any jail or addition “con-
structed with moneys from the Criminal Justice 
Facilities Construction Fund shall comply with the 
‘Minimum Standards for Local Detention Facilities’ 
promulgated by the Board of Corrections”). 

 Defendants disclaim responsibility for state pa-
rolees who are taken into custody for alleged parole 
violations or whose parole is revoked and who are 
housed in county jails. They argue that state law now 
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provides that these state parolees are to be housed in 
county jails and that, during the time of such incar-
ceration, the county has custody and jurisdiction over 
these state parolees. Defendants aver that this re-
lieves Defendants of responsibility toward those who 
may be Armstrong class members. See Cal.Penal 
Code § 3056(a). 

 However, as prior to the enactment of the rea-
lignment statute, state parolees housed by Defen-
dants in county jails are in the custody and control 
of the county, while simultaneously in the continuing 
custody and control of Defendants. See, e.g., Samson 
v. California, 547 U.S. 843, 851, 126 S.Ct. 2193, 
165 L.Ed.2d 250 (2006) (noting, prior to realignment, 
that “an inmate-turned-parolee remains in the legal 
custody of the California Department of Corrections 
through the remainder of his term”). As before the 
realignment statute went into effect, Defendants con-
tinue to maintain control and authority over whether 
the state parolees under their supervision are to be 
taken into custody and placed into a county jail. 
Parolees are placed into county jails by virtue of their 
status as state parolees and do not cease being state 
parolees while they are also county jail inmates. 
Defendants BPH and Brown continue to be the only 
ones able to place a parole hold on a parolee and to 
have the parolee taken into custody for an alleged 
violation of parole terms without being eligible for 
bail. Cal.Penal Code §§ 3056, 3062; In re Law, 10 
Cal.3d 21, 24-26, 109 Cal.Rptr. 573, 513 P.2d 621 
(1973). Under Defendants’ implementing policies, 
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county jails are not typically permitted to turn away 
parolees who have been medically cleared and whom 
Defendants bring to the county jails, but if they do so, 
Defendants must “maintain custody” of the parolee 
while Defendants determine how to resolve the situ-
ation. Grunfeld Reply Decl., Ex. K at 4. State law 
does not appear to prevent Defendants from then 
placing the parolee in a different county jail. Further, 
under Defendants’ policies, when county authorities 
release a parolee before revocation processing is com-
plete, Defendants retain the discretion to return the 
parolee to custody or to allow the parolee to remain in 
the community. Grunfeld Reply Decl., Ex. L at 4. 
Under current law, Defendants BPH and Brown alone 
have the authority to adjudicate whether a parolee 
has in fact violated his parole or to decide his sanc-
tion, including detention in a county jail. Cal.Penal 
Code §§ 3000(b)(8), 3000.09(d), 3060, 3062. State law 
does not mandate this sanction, and it does not des-
ignate the particular county facility where the parol-
ee is to be held; these are decisions left to Defendants, 
who can choose to transfer parolees away from facili-
ties that unable to meet their needs. Defendants also 
continue to compensate counties for housing state 
parolees in county jails during the revocation process 
and during the term of the revocation, now through 
the use of newly established Local Community Cor-
rections Accounts, which compensates a county based 
on the number of prisoners that the county is ex-
pected to supervise and house, an amount that thus 
could be reduced if Defendants chose to house parol-
ees in other county jails instead. Cal. Government 
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Code §§ 30025, 30029(c). The fact that state parolees 
are under the control and custody of the county, as 
well as of Defendants, during the time of their incar-
ceration does not relieve Defendants of their inde-
pendent obligations and responsibilities toward to 
these individuals. See Armstrong, 622 F.3d at 1072. 

 Accordingly, Defendants continue to house state 
prisoners and parolees in county jails pursuant to 
their authority under both contracts and state law, 
as they did at the time of the Ninth Circuit’s earlier 
opinion in this case. Thus, as the Ninth Circuit 
previously held, Defendants are obliged to ensure 
ADA-compliant conditions for the prisoners and pa-
rolees that they house under their own authority in 
county jails. 

 
II. Evidence of Violation of Class Members’ 

Rights 

 Plaintiffs’ evidence demonstrates that, both be-
fore and after Defendants issued the County Jail 
Plan, Armstrong class members have suffered signifi-
cant violations of their ADA rights while housed in 
county jails. Plaintiffs submitted substantial evi-
dence, including more than sixty declarations from 
class members, demonstrating that class members in 
jails throughout the State are injured and are denied 
access to housing, programs, and services because of 
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Defendants’ failure to accommodate their disabilities.6 
Although Defendants again disclaim their responsibility 

 
 6 In their reply, Plaintiffs clarified that the county-based 
Post-Release Community Supervision (PRCS) program was not 
covered by the instant motion. On October 20, 2011, a week after 
Plaintiffs filed their reply, Defendants filed objections to the 
declarations that Plaintiffs had submitted with their opening 
brief and with their reply. Defendants challenged the admissibil-
ity of the declarations on the grounds that the declarants do not 
make clear what their commitment offenses were and thus if 
they are state parolees or part of the PRCS program. However, 
under the provisions of re-alignment, the declarants could not be 
part of the PRCS program. Each declarant attests that he or she 
was on parole prior to October 1, 2011. Under state law, the PRCS 
program only began prospectively on that date; that is, state law 
provides that those already on parole prior to October 1, 2011 
are not eligible to participate in it. Cal.Penal Code § 3451(a). 
 Four days later, on October 24, 2011, without seeking leave 
of Court to do so, Defendants filed further objections to the ev-
idence that Plaintiffs had submitted with their reply. Civil Local 
Rule 7-3 allows a party, without seeking prior Court approval, to 
file a single document objecting to new evidence submitted with 
a reply within seven days after the reply is filed. See Civil Local 
Rule 7(d). Defendants’ supplementary objections were untimely 
and unauthorized by Local Rule 7-3, because Defendants had 
already filed an objection to Plaintiffs’ reply evidence. 
 In this document, Defendants argue that evidence Plaintiffs 
offered with their reply, including eight additional declarations, 
should not be considered, as it was “procedurally improper” to 
offer it in this way. It is true that “[u]nder such circumstances, 
the court has discretion to ‘decline to consider’ the new evi-
dence.” Mercado v. Sandoval, 2009 WL 2031715, at *1, 2009 U.S. 
Dist. LEXIS 63267, at *6 (E.D.Cal.). Unlike in the cases cited by 
Defendants, however, Defendants here have had the opportunity 
to address this new evidence at a subsequent hearing. See, e.g., 
Carmen v. San Francisco Unified School Dist., 237 F.3d 1026, 
1031 (9th Cir.2001). Accordingly, the Court overrules Defen-
dants’ objections to the reply evidence submitted by Plaintiffs, 

(Continued on following page) 
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toward these individuals as discussed above, Defen-
dants do not dispute that these violations are still 
occurring more than a decade after this Court first 
found that Defendants were failing to accommodate 
the needs of class members in County facilities. The 
overwhelming and disturbing evidence is summarized 
below. 

 Class members with mobility impairments were 
denied assistive devices, or had assistive devices 
taken away from them, while housed in county jails, 
even though Defendants had previously determined 
the assistive devices were necessary for the class 
members to access programs and services while in 
custody. Class members were not provided with ac-
cessible housing, making it difficult and dangerous 
for them to access their beds, toilets, showers, chow 
halls, exercise yards, meetings with attorneys, and 
parole proceedings. One class member was forced to 
sleep on the floor for sixteen nights. Other class mem-
bers crawled or limped in pain to hearings and meet-
ings in county jails. Still others received wheelchairs 
while in revocation hearing rooms, but not in transit 
to and from those same hearing rooms. A class mem-
ber housed at the Yuba County Jail had his wheel-
chair taken away and not returned, and was unable 
to shower as a result. This also happened during the 
same class member’s separate stay at the Sutter 

 
because the objections were submitted in violation of Local Rule 
7-3 and because Defendants had the opportunity to respond to 
this evidence at the hearing. 
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County Jail. Both jails informed this prisoner that 
there was no appeals process. Another class member 
with a mobility impairment being held at the San 
Francisco County Jail was initially informed by an 
officer that he could not use his wheelchair to travel 
long distances, despite a written verification from his 
doctor. The jail refused to allow this prisoner any 
assistive devices inside his cell, which sometimes 
required him to hop around his cell. He had to sleep 
on a mattress on the floor for approximately seven 
days because the jail would not provide him with a 
lower bunk. Staff at Stanislaus County Jail took 
away the wheelchair of a parolee who required it 
to travel more than ten feet. As a result, another 
prisoner was required to hold him up and help him to 
the shower. The prisoner was told there was no ap-
peals process at the jail. Similarly, staff at the Ala-
meda County Jail in Santa Rita denied a wheelchair 
to another prisoner with a severe mobility impair-
ment, making it painful and difficult for him to get 
around. Jail staff also failed to provide him with a 
shower chair, which made it difficult and dangerous 
for him to shower. Staff at Sonoma, Sutter, and 
Sacramento County jails have removed canes from 
class members, making it painful and hard for them 
to walk distances, shower, and go up and down stairs. 

 Class members with hearing and vision impair-
ments did not receive accommodations necessary for 
effective communication while housed in county jails. 
Sign language interpreting services were not regu-
larly available to class members housed in county 
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jails. Class members with hearing impairments were 
not provided with sign language interpreters for 
important medical and mental health care appoint-
ments, which impeded or obstructed their access to 
those services. One parolee with severe hearing loss 
was provided with a sign language interpreter only 
once in the seventy-five days he was at the Santa 
Rita jail, and went to medical appointments on three 
or four occasions without being provided access to a 
sign language interpreter. 

 Deaf class members could not access the tele-
communications devices for the deaf (TDD/TTY 
telephones) they need to prepare their defenses and 
communicate with family and the outside world. Be-
cause the Santa Rita TDD/TTY telephone was bro-
ken, a deaf parolee was only able to use the telephone 
three times in the seventy-five days he was in the jail. 
Another deaf parolee had a similar experience at 
Santa Rita. 

 A class member housed by Defendants at the Los 
Angeles County Jail’s Twin Towers facility was not 
provided with a sign language interpreter for medical 
visits or psychiatric appointments, despite his re-
quest for one. A deaf parolee housed at the San Diego 
Jail was also denied a sign language interpreter for 
medical and dental appointments. Because some of-
ficers did not know this prisoner was deaf, officers 
would “get mad” at him when he did not respond to 
verbal commands. This prisoner missed meals, yard, 
appointments, and canteen call because he was unable 
to hear the events announced over the loudspeaker 
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and no one notified him of the events. He was also 
unable to participate in psychiatric treatments and 
therapy groups and had trouble communicating with 
jail staff about his need for the TDD/TTY telephone. A 
blind class member was denied a tapping cane at the 
San Francisco County Jail. 

 Armstrong class members housed in county jail 
are frequently forced to rely upon other prisoners to 
help them access programs and services as a result 
of the failure by Defendants and the county jails 
to provide reasonable accommodations. Reliance on 
other prisoners for access to basic services, such as 
food, mail, showers and toilets by prisoners with 
disabilities leaves them vulnerable to exploitation 
and is a dangerous correctional practice. 

 Class members do not have access to functional 
and timely grievance procedures at county jails to 
request and obtain disability accommodations. As 
noted above, at some jails, class members were in-
formed that no grievance procedure exists. At other 
jails, class members were able to submit grievances 
but never received a response or did not receive a 
response in a timely manner. 

 
III. Defendants’ Failure to Address System-

wide Violations 

 Plaintiffs contend, and Defendants do not dis-
pute, that Defendants’ efforts to comply with the ADA, 
the Rehabilitation Act and prior orders of this Court, 
and to provide accommodations to class members 
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housed in county jails, have been wholly inadequate 
and ineffective on a system-wide level, resulting in 
widespread and continuing violations of class mem-
bers’ rights as described above. The Court finds it 
troubling that Defendants continue to oppose Plain-
tiffs’ request for relief while apparently recogniz- 
ing that all of the evidence demonstrates that it is 
needed. 

 Although Defendants have developed a comput-
erized, real-time system called the Disability and 
Effective Communication System (DECS) for track- 
ing disabilities and effective communication needs 
of prisoners housed in CDCR prisons and on parole, 
Defendants still have not developed any system, elec-
tronic or otherwise, for identifying or tracking such 
disabilities and needs of CDCR prisoners housed in 
county jails and facilities. Defendants still do not 
know the specific location at which those class mem-
bers are housed, and what accommodations in hous-
ing, programs, services, and effective communication 
those class members require. 

 The contracts between Defendants and Alameda 
and Sacramento Counties for the housing of CDCR 
prisoners in those jails violate the March 21, 2001 
Permanent Injunction because they do not include 
the following provision or one substantially similar, 
as required by Paragraph 8 of the Injunction: “By 
signing this contract, Contractor assures the State 
that it complies with the Americans with Disabilities 
Act of 1990(ADA), 42 U.S.C. § 12101 et seq., which 
prohibits discrimination on the basis of disability, and 



App. 82 

with applicable regulations and guidelines issued 
pursuant to the ADA.” 

 Defendants also contract with several counties to 
provide drug counseling in lieu of parole revocation 
through the In-Custody Drug Treatment Program 
(ICDTP). Armstrong class members continue to have 
only limited access to ICDTPs offered at county jails 
because several of Defendants’ ICDTP contracts vi-
olate the ADA through their Local Jail Exclusionary 
Criteria which ban persons with disabilities from 
participation. Defendants’ own tracking system shows 
that one parolee in a wheelchair was rejected from 
the ICDTP due to a mobility impairment. Another 
parolee’s file indicates that the fact that he is in a 
wheelchair may limit his ICDTP-jail placement. 

 The County Jail Plan as drafted and imple-
mented by Defendants has been inadequate and 
ineffective in remedying the ongoing violations of the 
rights of class members housed in county jails. It is 
troubling that Defendants do not defend the suffi-
ciency of the Plan in any way or show that they have 
properly implemented even the basic mandates of 
their own Plan. Defendants also do not respond to the 
declarations that demonstrate that class members 
continue to suffer harm after their Plan was pur-
portedly “operating appropriately.” The Plan does 
not have any provision for Defendants promptly to 
provide the County Jails with information about 
previously-identified disabilities or necessary accom-
modations for class members housed in county jails. 
It also does not have any provision for Defendants to 
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determine whether a CDCR prisoner or parolee who 
is housed at a county jail requires any accommoda-
tions. In the Plan, Defendants elected to rely on the 
existing grievance procedures available at the county 
jails, but failed to confirm that the county jails’ griev-
ance procedures were adequate or appropriate as 
written or in practice. Defendants do not monitor 
grievances of class members in the county jails or 
have a means for providing to Plaintiffs’ counsel a 
copy of every disability-related grievance filed by an 
Armstrong class member housed in a county jail. 

 Defendants’ County Jail Plan is, on its face, in-
sufficient to ensure the accommodation of class mem-
bers housed in county jails. Only a single provision in 
the Plan-that Division of Adult Parole Operation 
(DAPO) and BPH employees must contact the county 
jail if a parolee held in the jail pending revocation 
requests an accommodation or if the employees ob-
serve or become aware of the need for an accommoda-
tion – might result in the accommodation of a class 
member who otherwise would not be accommodated 
while in county jail. The County Jail Plan does not, 
however, require that Defendants’ staff do anything 
to verify that class members are in fact being accom-
modated by the county jails. Nor it does it provide for 
Defendants to share information regarding class 
members’ disabilities and accommodation needs with 
the county jails, even though Defendants have a com-
puterized tracking system – DECS – dedicated to that 
purpose. The County Jail Plan also has no provisions 
whatsoever that could result in the accommodation of 
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class members housed in county jail who are not 
parolees pending parole revocation. This include pa-
rolees serving their revocation terms, CDCR prison-
ers who are “out-to-court,” and prisoners at jail-based 
In-Custody Drug Treatment Programs. The Plan does 
not even provide that these class members may be 
moved away from a facility that is unable to meet 
their needs. 

 The evidence shows, and Defendants do not dis-
pute, that Defendants rarely comply with the pro-
vision of the County Jail Plan requiring them to 
request disability accommodations from county jails 
on behalf of class members. Out of many thousands of 
BPH Form 1073 documents completed over the past 
year, only a handful reflect appropriate follow-up by 
CDCR officials with knowledge of a class member’s 
disability needs. 

 Moreover, Defendants substantially delayed the 
implementation of critical provisions of their County 
Jail Plan. For example, the County Jail Plan explic-
itly provides that BPH would modify the BPH 1073 
form to create a space for Notice Agents, and other 
staff who interact with CDCR prisoners in county 
jails, to indicate when they had contacted county jail 
staff, to request an accommodation for a class mem-
ber. Defendants took more than six months to modify 
the electronic version of the BPH 1073 form and took 
more than thirteen months to modify the paper 
version of the form. DAPO never trained its staff 
regarding how to use the new functionalities of the 
revised electronic BPH 1073 form. 
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 Defendants do not dispute that they have failed 
to provide appropriate training and supervision for 
the staff responsible for implementing the County 
Jail Plan. Defendants did not effectively monitor or 
supervise their own employees to determine if they 
were complying with the Plan or whether the Plan 
was effective in assuring that class members were 
receiving accommodations while housed in county 
jails. BPH waited more than two and a half months 
after the Plan was purportedly implemented even to 
inform its staff of their obligations under the Plan. 
Despite the Plan’s reliance on the Correctional Stan-
dards Authority (CSA) to “monitor this matter” and 
describe “problems,” Defendants did not even inform 
the CSA that the final County Jail Plan had been 
issued, much less instruct the CSA to monitor for 
ADA compliance. No monitoring by the CSA has 
occurred. 

 Defendants have abdicated their responsibility 
for accommodating Armstrong class members to the 
county jails. Defendants possess little to no knowl-
edge regarding whether the county jail facilities in 
which they house Armstrong class members are 
physically accessible to wheelchair users. Defendants’ 
knowledge of the wheelchair accessibility of the 
county jails is derived from a 2007 survey whereby 
Defendants sent a letter to the counties requesting 
that they self-report the accessibility of cells in their 
jails. Defendants then compiled the answers that 
they received into a single document. In its final 
form, the survey results lacked information for many 
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of the county facilities. Moreover, Defendants never 
endeavored to confirm that the information provided 
to them by the counties was accurate. Defendants are 
aware of court orders and litigation pending against 
Orange and Los Angeles Counties regarding the 
inadequacy of their wheelchair accessible housing. 
Defendants are also aware that certain facilities in 
San Diego County lack wheelchair accessible housing. 
Yet Defendants have taken no steps to ensure that 
Armstrong class members are protected when housed 
in those counties. 

 Defendants do not dispute that they have not 
taken any steps to investigate the allegations of ADA 
violations made in the declarations of Armstrong 
class members housed in county jails that Plaintiffs 
have provided to Defendants from September 2009 
forward. 

 Defendants’ communication of the County Jail 
Plan to the counties – in a single letter from CDCR’s 
General Counsel on April 12, 2010 – did not ade-
quately convey to the counties their existing obli-
gations under the ADA and Rehabilitation Act. In 
particular, CDCR’s statement in that letter that the 
County Jail Plan “does not require county jails to 
change any policies or procedures already in place” 
renders meaningless any report that Defendants 
might make to the counties of patterns of ADA 
non-compliance. Given this statement, any county 
informed of such a pattern will believe that it is 
not required to do anything to address or resolve such 
a pattern. In addition, the evidence shows that 



App. 87 

Defendants did not follow up with any counties 
regarding the implementation of the County Jail Plan 
after that letter. 

 Defendants have never engaged in any compre-
hensive effort to verify that the disability-related 
county jail policies and procedures, including griev-
ance procedures, are adequate to ensure the accom-
modation of class members. Despite claiming to rely 
on these policies and procedures as adequate for this 
purpose, Defendants gathered these policies for only 
a handful of counties. In February 2011, Plaintiffs 
provided Defendants with more than 5,000 pages of 
county disability-related policies and procedures that 
Plaintiffs had collected through California Public 
Records Act requests. Defendants do not dispute that 
they have done nothing to review or analyze the 
policies. 

 The Court adopts the findings and opinions of 
Plaintiffs’ well-qualified expert, Jeanne Woodford, 
former warden at San Quentin State Prison and 
former acting Secretary of the CDCR. Ms. Woodford 
examined a number of disability-related county jail 
policies and procedures and found many of them to be 
deficient in their mechanisms timely and effectively 
to identify, track, and ensure the provision of accom-
modations to prisoners with disabilities. Defendants 
have not challenged Ms. Woodford’s report or its 
findings. Ms. Woodford concluded that many counties 
lack a comprehensive plan describing the basic ADA 
policies and procedures for their jail systems or have 
ADA-related policies that are so vague and indefinite 
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as to be almost useless. Ms. Woodford found that 
many counties had policies prohibiting prisoners from 
possessing assistive devices, such as canes, walkers, 
and wheelchairs, based upon unfounded fears about 
prisoners using assistive devices as weapons. Ms. 
Woodford also identified a number of counties that 
lacked timely and effective grievance procedures to 
provide prisoners a mechanism for seeking accom-
modations. She further noted that many county jail 
policies provide for the segregation of prisoners with 
disabilities from the general population and, by so 
doing, likely deprive prisoners with disabilities of 
equal access to programs and services within the jail. 

 
IV. Scope of Appropriate Relief 

 Defendants have only identified two objections 
that Plaintiffs’ proposed relief is not narrowly tailored 
to the violations shown. 

 First, Defendants state that the functions of their 
agents that are referred to in the proposed injunction 
“will likely be assumed by various county personnel” 
at a future date, if further legislative changes take 
effect, and after that time, they will no longer have 
representatives regularly visiting county jail facili-
ties. Thus, it would purportedly be unduly burden-
some for Defendants to be required to interview those 
who recently have arrived on a parole hold and to 
collect grievance forms, should Defendants choose not 
to rely on the county jail’s grievance procedures. 
However, at the hearing, Defendants acknowledged 
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that their parole agents are currently going to county 
jails twice per week as part of the parole revocation 
process. Accordingly, it will not be unduly burden-
some for them to perform these tasks during these 
regular visits. Alternatively, Defendants may avoid 
performing these tasks if they can certify that the jail 
has an adequate disability grievance procedure. 

 Secondly, Defendants argue that system-wide 
relief is not necessary to address the injuries suffered 
by the reduced number of class members housed in 
county jails after October 1, 2011. However, the Court 
is not persuaded that the number of class members 
will decrease. Regarding the individuals for whom 
Defendants do not dispute they have responsibility, 
Defendants state only that they anticipate the num-
bers of these individuals will decrease in the future, 
in part because they may choose to move offenders 
sentenced to life terms to state prison. Based on this 
conjecture, Defendants argue that the relief sought 
will be broader than necessary to protect the remain-
ing individuals. Id. Defendants do not address the 
individuals held in county jails pursuant to contracts, 
those who are in ICDTPs in county jails or the state 
inmates housed in county jail for county proceedings. 
Regarding state parolees, they argue only that these 
individuals are no longer class members; the Court 
already held above that they continue to be class 
members. According to Defendants’ own projections, 
the numbers of these individuals in county jails will 
increase under realignment. Thus, the relief is not too 
broad for this reason. 
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 Further, Defendants do not dispute that there 
will continue to be class members in county jails. The 
Ninth Circuit has repeatedly held in prior decisions 
related to this case that “ ‘if the injury is the result of 
violations of a statute . . . that are attributable to 
policies or practices pervading the whole system 
(even though injuring a relatively small number of 
plaintiffs),’ then ‘[s]ystem-wide relief is required.’ ” 
Armstrong v. Schwarzenegger, 622 F.3d at 1072-73 
(quoting Armstrong v. Davis, 275 F.3d 849, 870 (9th 
Cir.2001)). Defendants do not dispute that there are 
currently class members still housed in county jails or 
that Defendants’ system-wide policies and practices 
have caused, and continue to cause, substantial in-
jury to class members, even if they dispute the size of 
this group. 

 Given the ineffectiveness of Defendants’ County 
Jail Plan, Defendants’ consequent reliance on the 
county jails to accommodate Armstrong class mem-
bers, and the deficiencies identified in the disability-
related county jail policies and procedures and in 
certain facilities’ housing, the Court finds that the 
types of ADA violations experienced by the class 
member-declarants have been, and will continue to 
be, experienced by many other class members who 
have been and will be housed in county jails through-
out California. The serious violations of the rights 
of class members while housed in county jails are 
systemic, persistent, and continuing throughout the 
State and are directly attributable to Defendants’ fail-
ure to implement appropriate policies and procedures 
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to identify, track, and accommodate these class mem-
bers, to communicate appropriate information to the 
county jails, and to monitor compliance by the county 
jails. The Court finds that the harm experienced by 
class members is caused not only by Defendants’ 
statewide policies (or lack thereof ) regarding the 
housing of Armstrong class members in county jails, 
but also by Defendants’ ongoing failure to train, su-
pervise, and monitor CDCR employees and agents 
concerning their responsibilities, ongoing failure to 
communicate with county jails regarding the known 
needs of class members, and ongoing failure to take 
responsibility for and to assert influence over county 
jails through contracts, regulations, letters, meetings, 
or other communications. The Court therefore finds 
that only system-wide injunctive relief could prevent 
Armstrong class members from experiencing future 
ADA violations when housed in county jails. 

 
V. Constitutionality under Printz v. United 

States and New York v. United States 

 Defendants repeat an argument previously made 
and rejected by the Ninth Circuit that the relief 
sought would “commandeer” them “to enforce federal 
law,” in violation of Printz v. United States, 521 U.S. 
898, 117 S.Ct. 2365, 138 L.Ed.2d 914 (1997) and New 
York v. United States, 505 U.S. 144, 112 S.Ct. 2408, 
120 L.Ed.2d 120 (1992). Opp. at 8-9. Defendants 
argue that, under realignment, they no longer “choose 
to house” parolees in county jails, and thus that the 
relief sought would “require Defendants to ensure 
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ADA-compliant conditions not for class members, but 
rather for offenders being held under the counties’ 
authority.” Opp. at 8. 

 First, as the Ninth Circuit already recognized, 
unlike in Printz and New York, this is not an action 
by the federal government seeking to commandeer a 
local entity to carry out a federal obligation; it is 
instead an action by private parties-parolees who fit 
the class definition-seeking to enforce their constitu-
tional rights, and thus these cases are not relevant 
here. Armstrong, 622 F.3d at 1069. Further, as al-
ready discussed above, the relief that Plaintiffs seek 
would require only that Defendants ensure ADA-
compliant conditions for state prisoners and parolees 
who are being held in county facilities pursuant to 
Defendants’ contractual and statutory authority. 
Thus, the order does not mean that the State would 
have to ensure that county jails follow federal law, 
but rather that the State itself must follow federal 
law. Id. at 1069. Accordingly, the proposed injunction 
does not violate the principles set forth in Printz and 
New York. 

 
VI. Abstention 

 Defendants state that this Court should decline 
to exercise its jurisdiction over matters pertaining to 
county jails because of two class action suits address-
ing conditions of confinement in particular jails, 
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Pierce v. County of Orange, No. 01-00981 (C.D.Cal.)7 
and Johnson v. Los Angeles Co. Sheriff ’s Dep’t, No. 
08-3515 (C.D.Cal.), a consent decree concerning jail 
conditions in Santa Clara County, Padilla v. Ryan, 
No. 98-2309 (N.D.Cal.), and a settlement between the 
U.S. Department of Justice and Alameda County con-
cerning jail conditions. 

 However, none of these cases upon which De-
fendants rely counsel abstention in the instant situa-
tion. In Pacesetter Sys., Inc. v. Medtronic, Inc., 678 
F.2d 93 (9th Cir.1982), the Ninth Circuit upheld the 
district court’s dismissal of an action because an 
identical complaint involving the same parties and 
issues had first been filed in another court. Id. at 94-
97. In Church of Scientology v. U.S. Dep’t of Army, 
611 F.2d 738 (9th Cir.1979), the Ninth Circuit recog-
nized that, under comity, a court generally defers to 
previously filed litigation, but decided to defer to a 
subsequently filed case, because that litigation, which 
presented an identical issue, had already progressed 
through several substantial litigation steps. Id. at 
749-50. In Crawford v. Bell, 599 F.2d 890 (9th Cir.1979), 
the court dismissed an individual case where the 
plaintiff was a class member in an ongoing class 
action addressing the same issues. Id. at 893. 

 
 7 While Defendants represent that issues similar to the 
ones at hand are currently being litigated in Pierce, a judgment 
was entered in that case on June 28, 2011 and the only issue 
presently being litigated is attorneys’ fees. 
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 None of the other actions to which Defendants 
point necessitate abstention in this case. None pre-
sent the same issues or parties. Each is limited to one 
or two jails within a single county and was brought 
against county defendants. None were brought against 
state defendants or involve state parolees held in jails 
throughout the State. Further, this action was 
brought well before any of the other cases and has 
already required a tremendous amount of litigation 
prior to this point. Accordingly, this Court does not 
decline jurisdiction over this matter in light of the 
cases that Defendants raise. 

 
CONCLUSION 

 In order to remedy the ongoing harm to Arm-
strong class members, to ensure that Defendants 
meet their obligations under the ADA and Rehabilita-
tion Act and prior Court orders, and to enforce the 
March 21, 2001 Permanent Injunction, and based on 
the entire record in this action, the Court hereby 
ORDERS the following relief, all of which it finds is 
narrowly drawn, extends no further than necessary to 
correct the violations of federal rights, and is the 
least intrusive means necessary to correct the viola-
tions of the federal rights: 

 1. Within thirty days of this Order, Defendants 
shall develop a revised plan for ensuring timely and 
appropriate accommodations for Armstrong class 
members in county jails that includes, at a minimum, 
the following elements: 
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 a. On a daily basis, Defendants shall send to 
each county a list of all Armstrong class members 
being housed in the county jail facilities of that 
county. For each class member, the list shall include 
the class member’s name, CDCR identification num-
ber, CDCR disability placement program classification 
and all accommodations in housing and programming 
that the Disability and Effective Communication Sys-
tem (DECS) states the class member receives when in 
custody in one of Defendants’ facilities. 

 b. Within three business days of the arrival of a 
prisoner at a county jail facility pursuant to a parole 
hold, Defendants’ agent (whether Parole Agent, Notice 
Agent, Board Revocation Representative, or other 
agent) shall check DECS, interview the parolee, and 
review any available 1073 forms and source documents 
to determine what, if any, reasonable accommodations 
in housing, programming, or parole proceedings the 
parolee requires under the Armstrong Remedial Plan, 
the ADA, and/or the Rehabilitation Act and whether 
these accommodations have been provided to the 
parolee by the county jail. If DECS, the file review, 
and/or the interview show that an accommodation is 
required and has not been provided, within four bus-
iness days of the parolee’s arrival, Defendants’ agent 
must notify a designated staff member at the county 
jail facility of the accommodations in housing and 
programming that the class member requires and 
must document that notification on an appropriate 
form such as the BPH Form 1073. 
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 c. Class members housed in county jails must 
have ready access to disability grievance forms, either 
the CDCR’s Reasonable Modification or Accommoda-
tion Request form (CDC 1824) or a separate county 
jail grievance form. If Defendants elect to utilize the 
CDC 1824 form in any of the counties, Defendants 
shall collect the grievance forms from class members 
no less than twice a week, and shall provide copies to 
a designated person at the county jail. Defendants 
shall respond to all grievances within fifteen calendar 
days of receipt and make their best efforts to ensure 
that necessary and reasonable accommodations are 
provided. If a class member identifies the grievance 
as urgent or an emergency (i.e., if it alleges a condi-
tion which is a threat to the parolee’s health or safety, 
or is necessary for participation or effective communi-
cation in a parole revocation proceeding), Defendants 
shall respond to such a grievance within five calendar 
days of receipt and make their best efforts to ensure 
that necessary and reasonable accommodations are 
provided on an interim basis. For the first six months 
in which the plan is in effect, Defendants must pro-
duce to Plaintiffs’ counsel on a monthly basis all 
grievances collected by Defendants pursuant to this 
subsection. Production may shift to two times a year 
after the first six months. 

 d. If Defendants contend that the process out-
lined in Paragraph (1)(c) is unnecessary because a jail 
has an adequate disability grievance process, Defen-
dants must certify, within thirty days of the acceptance 
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of their plan, that each such jail’s disability grievance 
policy contains the following elements: 

 i. Is readily available to all class members 
housed in that county’s jail facilities; 

 ii. Has an initial response deadline of no later 
than fifteen calendar days from receipt by the desig-
nated jail staff member; 

 iii. Contains a provision for expediting a re-
sponse if the appeal alleges a condition which is a 
threat to the parolee’s health or safety, or is necessary 
for participation or effective communication in a pa-
role revocation proceeding; 

 iv. Includes a provision for review of the parol-
ee’s request by medical staff, if necessary; 

 v. Provides a right to appeal denials; and 

 vi. Requires that a copy of each and every griev-
ance and response be provided to Defendants at the 
same time it is provided to the Armstrong class mem-
ber. 

 e. If Defendants contend that the process out-
lined in Paragraph (1)(c) is unnecessary because a jail 
has an adequate disability grievance process, for the 
first six months in which the plan is in effect, De-
fendants must produce to Plaintiffs’ counsel on a 
monthly basis all grievances provided to Defendants 
pursuant to subsection (d)(vi) of this paragraph. 
Production may shift to two times a year after the 
first six months. 
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 f. If, either through a grievance or otherwise, 
Defendants become aware of a class member who is 
housed in a county jail and not receiving accommoda-
tions that he or she requires, Defendants shall im-
mediately take steps with county jail staff to ensure 
that such accommodations are promptly provided or 
transfer the class member to a facility that is able to 
provide accommodations. 

 g. If Defendants become aware, either through 
a grievance or otherwise, of a pattern of denials of 
disability accommodations, such as improper housing 
and/or denial of assistive devices to class members at 
a particular county jail facility, or grievance process 
delays or obstacles, they shall take the following 
steps: 

 i. Within five calendar days of becoming aware 
of the pattern, Defendants shall notify the county jail 
facility administrator in writing of the issue, provid-
ing specific dates and incidents, and demanding that 
the conduct cease and desist; 

 ii. At the same time, provide a copy of this 
notification to Plaintiffs’ counsel; and 

 iii. Assign a staff person to investigate the 
county jail facility and report back to Defendants 
within thirty days, with a copy to Plaintiffs’ counsel, 
regarding the pattern and steps to be taken to rem-
edy it, including any available monetary fines and 
penalties for continued violations. 
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 2. Within forty-five days of this Order, Defen-
dants shall issue the plan in final form and dis-
seminate it to all jail facilities in the fifty-eight 
counties. Defendants shall also disseminate the plan 
to all relevant personnel employed by Defendants and 
conduct training of such personnel on the plan upon 
its dissemination and thereafter on an annual basis. 

 3. Defendants shall permit Plaintiffs’ counsel to 
monitor the plan and the accommodations provided to 
Armstrong class members while housed in county 
jails. Reasonable monitoring shall include, at a mini-
mum: 

 a. The ability to conduct a sufficient number 
of tours per year of county jail facilities in which 
Armstrong class members are held to determine 
compliance with this order; 

 b. The right during the aforementioned moni-
toring tours to conduct interviews with county jail 
staff members and with Armstrong class members 
housed in county jails, and to review all files and doc-
uments pertaining to Armstrong class members, in-
cluding class members’ jail custody and medical files 
and jail policies and procedures affecting prisoners 
with disabilities; 

 c. The opportunity to review and comment on 
materials used to train Defendants’ staff who work in 
or with county jails about the ADA, the Rehabili-
tation Act, and the Armstrong case sufficiently in 
advance of training sessions and to observe those 
sessions. 
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 d. A monthly document production that in-
cludes all memoranda, DECS County Jail Accom-
modations Reports, BPH Form 1073s, tracking logs, 
and other documents related to the plan. 

 4. Pursuant to this Court’s March 21, 2001 Per-
manent Injunction, Defendants must add the follow-
ing language, or substantially similar language, to 
any existing or future contracts with a county for the 
housing of CDCR prisoners, parolees, or supervised 
releasees in county jails, including Defendants’ con-
tracts for the housing of CDCR prisoners in the jail 
facilities of Alameda and Sacramento Counties and 
Defendants’ contracts with any counties to operate 
jail-based In-Custody Drug Treatment Programs: “By 
signing this contract, Contractor assures the State 
that it complies with the Americans with Disabilities 
Act of 1990(ADA), 42 U.S.C. § 12101 et seq., which 
prohibits discrimination on the basis of disability 
and with applicable regulations and guidelines issued 
pursuant to the ADA.” 

 5. The parties shall agree on a mechanism for 
promptly addressing concerns raised by Plaintiffs’ 
counsel regarding individual class members housed 
in county jails and emergencies. 

 6. Defendants must present drafts of all plans, 
policies, and procedures developed pursuant to this 
Order to Plaintiffs’ counsel at least fifteen days in 
advance of the deadlines. Both parties must make all 
possible efforts to resolve any disagreements as to 
their adequacy. Defendants shall ensure that staff 



App. 101 

with sufficient authority to amend and approve pro-
cedures attend all meet and confer sessions. In the 
event that disagreements cannot be resolved, De-
fendants shall implement the procedures as written 
on the date ordered and Plaintiffs’ counsel shall file 
objections with the Court. The Court will rule on the 
objections and issue orders amending procedures as 
necessary. 

 7. This Order shall apply to Defendants, their 
agents, employees, successors in office, and all per-
sons with knowledge of it. The Court shall retain 
jurisdiction to enforce the terms of this Injunction. 

 IT IS SO ORDERED. 

Dated: 4/11/2012 /s/ Claudia Wilken
   CLAUDIA WILKEN

United States 
 District Judge 
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Circuit Judges. 
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 The panel has voted unanimously to deny the 
petition for rehearing en banc. Judges Reinhardt and 
Berzon voted to deny the petition for rehearing en 
banc and Judge Tashima so recommended. The full 
court was advised of the petition and no judge has 
requested a vote on whether to rehear the matter en 
banc. Fed. R. App. P. 35. Accordingly, the petition for 
rehearing en banc is DENIED. No further petition 
for panel or en banc rehearing will be entertained. 

 


