
NO. 13-1124 
IN THE 

Supreme Court of the United States 
    

MINORITY TELEVISION PROJECT, INC., 
Petitioners, 

v. 
 

FEDERAL COMMUNICATIONS COMMISSION AND UNITED 
STATES OF AMERICA, 

Respondents, 
and 

 
LINCOLN BROADCASTING CO., 

       Intervenor. 
    

On Petition for Writ of Certiorari to the  
United States Court of Appeals for the Ninth Circuit 

    

BRIEF OF AMICI CURIAE ALLIANCE DEFENDING 
FREEDOM AND THE NATIONAL LEGAL FOUNDATION 

IN SUPPORT OF PETITIONER     

 
HEATHER GEBELIN HACKER 
DAVID J. HACKER 
ALLIANCE DEFENDING FREEDOM 
101 Parkshore Dr, Ste. 100 
Folsom, CA 95630 
(916) 932-2850 
 
STEVEN W. FITSCHEN 
THE NATIONAL LEGAL FOUNDATION 
2224 Virginia Beach Blvd. Ste. 204 
Virginia Beach, VA 23454 
(757) 463-6133 
 

DAVID A. CORTMAN 
    Counsel of Record 
KEVIN H. THERIOT 
ALLIANCE DEFENDING 
FREEDOM 
1000 Hurricane Shoals Rd. 
N.E., Ste. D-1100  
Lawrenceville, GA 30043 
(770) 339-0774 
dcortman@alliance 
  defendingfreedom.org 
 

  
Counsel for Amici Curiae 



i 

 

TABLE OF CONTENTS 

TABLE OF AUTHORITIES ..................................... iii 

INTEREST OF AMICI ............................................... 1 

SUMMARY OF THE ARGUMENT ........................... 3 

ARGUMENT .............................................................. 4 

I. Technological Advancements Warrant 
Reconsideration of The Applicable Test 
For Evaluating Broadcasting Regulations. ........ 4 

II. The Court Should Preserve The Ability Of 
The FCC To Regulate Explicit Content. ............. 9 

III. The Challenged Regulation Violates the 
First Amendment Even Under 
Intermediate Scrutiny Because It 
Restricts Core Protected Speech Without 
Adequate Justification....................................... 11 

A. The Government’s Interest In 
Ensuring That Public Broadcasting 
Remains Uncommercialized Is Not 
Substantially Justified By The 
Restriction On Paid Commercial 
Advertisements. .......................................... 13 

B. The Ban On Advertising on Issues of 
Public Importance and Political 
Candidates Restricts Too Much Core 
Protected Speech Without Adequate 
Justification. ................................................ 17 



ii 

 

CONCLUSION ......................................................... 19 

 

  



iii 

 

TABLE OF AUTHORITIES 

CASES 
 
Arizona Christian School Tuition Organization v. 

Winn,  
131 S. Ct. 1436 (2011) ............................................ 1 

 
Board of Education of Westside Community School v. 

Mergens, 
496 U.S. 226 (1990) ................................................ 2 

 
Christian Legal Society v. Martinez, 

130 S. Ct. 2971 (2010) ............................................ 1 
 
Columbia Broadcasting System, Inc. v. Democratic 

National Committee, 
412 U.S. 94 (1973) .................................................. 7 

 
Conestoga Wood Specialties Corporation v. Sebelius, 

724 F.3d 377 (3d Cir. 2013) .................................... 1 
 
Equality Foundation of Greater Cincinnati, Inc. v. 

City of Cincinnati,  
518 U.S. 1001 (mem.) (1996) .................................. 2 

 
FCC v. Fox Television Stations, Inc., 

556 U.S. 502 (2009) ............................................ 7, 8 
 
FCC v. League of Women Voters of California, 

468 U.S. 364 (1984) ....................................... passim 
 
FCC v. Pacifica Foundation,  

438 U.S. 726 (1978) .................................... 3, 4, 6, 9 
 



iv 

 

Galloway v. Town of Greece, 
681 F.3d 20 (2d Cir. 2012) ...................................... 1 

 
Good News Club v. Milford Central Schools, 

533 U.S. 98 (2001) .................................................. 1 
 
Lefemine v. Wideman, 

133 S.Ct. 9 (2012) (per curiam) .............................. 2 
 
Minority Television Project v. FCC, 

676 F.3d 869 (9th Cir. 2012) ................................ 18 
 
Minority Television Project v. FCC, 

736 F.3d 1192 (9th Cir. 2013) (en banc). ...... passim 
 
Planned Parenthood of Southeastern Pennsylvania  

v. Casey, 
505 U.S. 833 (1992) ................................................ 8 

 
R.A.V. v. City of St. Paul, 

505 U.S. 377 (1992) ................................................ 4 
 
Red Lion Broadcasting Co. v. FCC, 

395 U.S. 367 (1969) ........................................ 3, 4, 5 
 
Rosenberger v. Rector & Visitors of the University of 

Virginia, 
515 U.S. 819 (1995) ................................................ 1 

 
Zelman v. Simmons-Harris, 

536 U.S. 639 (2002) ................................................ 1 



v 

 

 STATUTES 

47 C.F.R. § 73.621 .................................................... 15 
 
47 U.S.C. § 396(k)(3)(B)(i) ........................................ 15 
 
47 U.S.C. § 396(k)(8)(A) ........................................... 15 
 
47 U.S.C. § 397(6) ..................................................... 15 
 
47 U.S.C. § 399 .................................................. passim 
 
47 U.S.C. § 399b ................................................ passim 
 

 
OTHER AUTHORITIES 

American Academy of Pediatrics, 
Joint Statement on the Impact of Entertainment 

Violence on Children, Congressional Public Health 
Summit (July 26, 2000), http://www2.aap.org/ 
advocacy/releases/jstmtevc.htm ........................... 10 

 
Corporation for Public Broadcasting, 
Public Broadcasting Revenue 2 (2012), 

http://www.cpb.org/stations/reports/revenue/ 
2012PublicBroadcastingRevenue.pdf .................. 16 

 
Parents Television Council, 
TV Bloodbath: Violence on Prime Time Broadcast 

TV, http://www.parentstv.org/ptc/publications/ 
reports/stateindustryviolence/main.asp. ............. 10 



vi 

 

 
Rebecca L. Collins, et al.,  
Does Watching Sex on Television Influence Teen’s 

Sexual Activity? (2004), http://www.rand.org/ 
pubs/research_briefs/RB9068.html. ..................... 11 

 
Jace Lacob & Maria Elena Fernandez,  
‘Downton Abbey’ And How PBS Got Cool, THE DAILY 

BEAST, Feb. 14, 2012, http://www.thedailybeast 
com/articles/ .......................................................... 17 

 
Television Bureau of Advertising, Inc.,  
TV Basics 2 (June 2012), http://www.tvb.org/ 

media/file/TV_Basics.pdf. ....................................... 9 
 
  
 



1 

 

INTEREST OF AMICI1 

 Alliance Defending Freedom is a non-profit, 
public interest legal organization that provides 
strategic planning, training, funding, and direct 
litigation services to protect our first constitutional 
liberty—religious freedom. Since its founding in 
1994, Alliance Defending Freedom has played a role, 
either directly or indirectly, in many cases before 
this Court, including Arizona Christian School 
Tuition Organization v. Winn, 131 S. Ct. 1436 
(2011); Christian Legal Society v. Martinez, 130 S. 
Ct. 2971 (2010); Zelman v. Simmons-Harris, 536 
U.S. 639 (2002); Good News Club v. Milford Central 
School, 533 U.S. 98 (2001); and Rosenberger v. Rector 
and Visitors of the University of Virginia, 515 U.S. 
819 (1995); as well as hundreds more in lower courts. 
 
 Additionally, Alliance Defending Freedom is 
counsel in two cases pending before the Court this 
term:  Galloway v. Town of Greece, 681 F.3d 20 (2d 
Cir. 2012), cert. granted, 133 S. Ct. 2388 (U.S. May 
20, 2013); and Conestoga Wood Specialties Corp. v. 
Sebelius, 724 F.3d 377 (3d Cir. 2013), cert. granted, 
134 S. Ct. 678 (U.S. Nov. 26, 2013). 
 

The National Legal Foundation (NLF) is a non-
profit, public interest law firm dedicated to the 

                                            
1 Pursuant to S. Ct. R. 37.2, counsel of record for all parties 
received timely notice of the intent to file this amici curiae 
brief, and the parties consented to its filing.  As required by S. 
Ct. R. 37.6, amici state that no counsel for a party authored 
this brief in whole or in part, and no person other than the 
amici and their counsel made any monetary contribution 
intended to fund the preparation or submission of this brief. 
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defense of First Amendment liberties and the 
restoration of the moral and religious foundation on 
which America was built. The NLF and its donors 
and supporters are vitally concerned with the 
outcome of this case because of the impact it will 
have directly on the free speech rights of broadcast 
media and indirectly on free speech rights of all 
Americans. 

 
The NLF has also litigated several cases before 

this Court. Lefemine v. Wideman, 133 S.Ct. 9 (2012) 
(per curiam); Equality Found. of Greater Cincinnati, 
Inc. v. City of Cincinnati, 518 U.S. 1001 (mem.) 
(1996); Bd. of Educ. of Westside Cmty. Sch. v. 
Mergens, 496 U.S. 226 (1990). 
 
 Many of the cases handled by amici involve the 
proper application of the Free Speech Clause. But 
aside from amici’s general interest in furthering 
freedom of speech and advocating for robust 
protection for speech against government regulation, 
we have also represented numerous clients who have 
sought to place advertisements in public places, 
particularly non-profit and public interest 
organizations and churches.  Thus, amici also have a 
strong interest in ensuring that the proper scrutiny 
is applied to government regulations that restrict 
commercial speech or speech on matters of public 
concern, even in the context of advertising. 
 
 Amici believe that it is important—and 
possible—to strike the correct balance between the 
expressive freedom that is good for a society and the 
minimum safeguards that are necessary to protect 
that society from those who would harm it by falsely 
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cloaking licentiousness as liberty. Because of amici’s 
work in the area of family values, we also have a 
strong interest in ensuring that the Court preserves 
the ability of the FCC to regulate explicit content, 
should it be inclined to revise its standard for 
evaluating broadcasting regulations under the First 
Amendment. 
 

SUMMARY OF THE ARGUMENT 

 Technological advancements over the past forty 
years have changed the landscape of broadcasting 
significantly since the Court’s landmark decisions on 
broadcasting regulation in Red Lion Broadcasting 
Co. v. FCC, 395 U.S. 367, 394 (1969) and FCC v. 
Pacifica Foundation, 438 U.S. 726, 748-49 (1978).  
These decisions relied heavily upon the factual 
circumstances at that time in finding that 
broadcasting’s uniqueness warranted evaluation 
under merely intermediate scrutiny.  But times have 
changed, eroding the factual underpinnings of these 
decisions and warranting review by this Court to 
clarify this area of jurisprudence. 
 
 Regardless of whether the Court ultimately 
decides that strict or intermediate scrutiny should 
apply to broadcasting regulations, two things are 
clear.  First, if the Court is inclined to keep the 
intermediate scrutiny test, it should insist that 
courts apply it with sufficient “bite” to adequately 
protect the First Amendment interests involved. The 
decision below failed to do this, warranting reversal. 
Second, though advances in technology have 
weakened some of the Court’s original reasoning 
behind its broadcasting jurisprudence, it has had the 
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opposite effect on one of its reasons—protecting 
children from inappropriate content on television. 
Thus, in granting review and examining this case, 
the Court should preserve the ability of the FCC to 
regulate explicit content, no matter the test it 
ultimately decides to apply to broadcasters’ speech. 
 

ARGUMENT 

I. Technological Advancements Warrant 
Reconsideration of The Applicable Test For 
Evaluating Broadcasting Regulations. 

 Where a law regulates speech based on its 
content, strict scrutiny generally applies because of 
the special danger of censorship.  “Content-based 
regulations are presumptively invalid.” R.A.V. v. 
City of St. Paul, 505 U.S. 377, 382 (1992).  But 
broadcasters have long been an exception to this 
general rule for three reasons: the scarcity of 
broadcasting frequencies, the pervasiveness of the 
medium, and the need to provide control over 
potentially inappropriate content being viewed by 
children.  See Red Lion Broadcasting Co. v. FCC, 395 
U.S. 367, 394 (1969); FCC v. Pacifica Foundation, 
438 U.S. 726, 748-49 (1978). These justifications 
provided the rationale for the historically extensive 
government regulation of broadcasting and 
corresponding deference by the courts, but at least 
two of these reasons have been demonstrably 
undermined with the advent of new technology.   
 
 In Red Lion, the Court upheld the “fairness 
doctrine,” which required network broadcasters to 
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present discussion of public issues, and mandated 
that each side of those issues be given fair coverage. 
395 U.S. at 400-01. Although the Court 
acknowledged that broadcasting is “clearly a 
medium affected by a First Amendment interest,” it 
also determined that broadcasting can be treated 
differently than other kinds of speech because 
“differences in the characteristics of new media 
justify differences in the First Amendment 
standards applied to them.”  Id. at 386-87.  The 
relevant characteristics of broadcasting that justified 
this differential treatment were the scarcity of 
broadcasting frequencies and the power of the 
medium to reach significant numbers of people.  Id. 
at 387-90.  These two factors coupled together 
presented what the Court viewed as the danger of 
monopolization of a limited but highly effective 
medium of communication.  Id. at 390.   
 
 In this context, the Court determined that the 
First Amendment rights of the public to receive 
information outweigh the First Amendment rights of 
broadcasters, thereby justifying stricter regulation of 
broadcasting than other forms of speech.  “It is the 
purpose of the First Amendment to preserve an 
uninhibited marketplace of ideas in which truth will 
ultimately prevail, rather than to countenance 
monopolization of that market, whether it be by the 
Government itself or a private licensee.”  Id. 
 
 In Pacifica, the Court expanded further on the 
idea from Red Lion that the interests of the public 
outweigh the First Amendment rights of 
broadcasters.  There, in rejecting a challenge to 
regulations that permitted the FCC to restrict 
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indecent content not rising to the level of obscenity, 
the Court focused on the pervasiveness of the 
medium and its unique accessibility to young 
children: 
 

[T]he broadcast media have established a 
uniquely pervasive presence in the lives of 
all Americans. Patently offensive, indecent 
material presented over the airwaves 
confronts the citizen, not only in public, but 
also in the privacy of the home, where the 
individual’s right to be left alone plainly 
outweighs the First Amendment rights of 
an intruder. 

 
Pacifica, 438 U.S. at 748.   
 
 The Court found that young children, even those 
too young to read, are particularly susceptible to 
exposure to inappropriate material via television. 
The ease with which children can access television, 
coupled with the strong interests in children’s well-
being and parental authority and control, therefore 
“amply justify special treatment of indecent 
broadcasting” under the First Amendment.  Id. at 
750. 
  
 To say that the broadcasting world has been 
revolutionized since Red Lion and Pacifica were 
decided in the late 1960s and 70s is an 
understatement.  The “scarcity” rationale has now 
been largely undermined given the expansion of 
broadcasting channels with the development of 
digital technology, and the proliferation of other 
types of broadcasting mediums.  For example, when 
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Red Lion was decided in 1968, there were a mere 
7,411 broadcast stations available.  F.C.C. v. Fox 
Television Stations, Inc., 556 U.S. 502, 533 (2009) 
(Thomas, J., concurring).  By 2004, that number had 
grown to 15,273, and the recent conversion to digital 
transmission means that channels take up less 
space, and has allowed the FCC to stack channels 
next to each other along the spectrum, paving the 
way for even greater expansion.  Id. 
 
 In 1984, when this Court considered a challenge 
to another portion of 47 U.S.C. § 399, the Court 
specifically declined to apply strict scrutiny because 
of the uniqueness of broadcasting among other 
speech-related activities protected by the First 
Amendment, which justified a different standard in 
its view.  FCC v. League of Women Voters of Cal., 468 
U.S. 364 (1984).  But according to the Court, the 
uniqueness of broadcasting boiled down to one 
characteristic: scarcity. “The fundamental 
distinguishing characteristic of the new medium of 
broadcasting that, in our view, has required some 
adjustment in First Amendment analysis is that 
‘[b]roadcast frequencies are a scarce resource [that] 
must be portioned out among applicants.’”  Id. at 377 
(emphasis added) (quoting Columbia Broad. Sys., 
Inc. v. Democratic Nat’l Comm., 412 U.S. 94, 101 
(1973)).  Now that this crucial characteristic has so 
fundamentally changed, the Court must reexamine 
its broadcasting jurisprudence to ensure that proper 
protection is being given to the vital First 
Amendment activities at stake. 
 
 The pervasiveness of the broadcasting medium 
has also changed over the years, additionally 
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warranting the Court’s review.  Standard network 
television is also no longer the “uniquely” pervasive 
medium it once was, as there are many other 
broadcasting mediums to choose from which invade 
American homes in equal measure.  The public is 
now able to access media through the Internet, 
cable, satellite, and wireless devices, in addition to 
traditional television stations.  Fox Television, 556 
U.S. at 533-34. 
 
 The Court is now being confronted with the 
problem that results from basing constitutional 
jurisprudence on assumptions that may change with 
the development of technology.  “[I]nstead of looking 
to first principles to evaluate the constitutional 
question, the Court relied on a set of transitory facts, 
e.g., the scarcity of radio frequencies, to determine 
the applicable First Amendment standard. But the 
original meaning of the Constitution cannot turn on 
modern necessity.” Id. at 531-32 (internal quotation 
marks and citation omitted).  Given the dramatic 
changes over time to the factual assumptions 
underpinning the Court’s broadcasting precedent, 
and given the importance of the constitutional rights 
being compromised, the Court should reexamine its 
precedent in light of changed facts.  Such a rationale 
would justify departure from stare decisis.  Id. at 
534; see also Planned Parenthood of Se. Pa. v. Casey, 
505 U.S. 833, 855 (1992) (departure from stare 
decisis may be justified if “facts have so changed, or 
come to be seen so differently, as to have robbed the 
old rule of significant application or justification”). 
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II. The Court Should Preserve The Ability Of 
The FCC To Regulate Explicit Content. 

 While the scarcity and pervasiveness rationales 
for allowing permissiveness toward government 
broadcasting regulations have been undermined by 
technological advancement, the need to protect 
children from inappropriate content remains a 
compelling government interest.  While children 
today are exposed to media through many other 
sources than they were in the 1960s, network 
television is a source that is available in virtually all 
American homes,2 and that availability, along with 
the ease of access, still presents an important 
justification for regulation.   
 
 Television remains unique in that even young 
toddlers can learn to press the correct button on the 
remote to turn on the television.  And advancing 
technology now means that programming on 
network television is increasingly realistic, violent 
and graphic.  It is almost quaint now to consider 
what would have been indecent content on most 
networks in 1968 compared to the programming in 
our current era.  While the “enlarg[ement of] a 
child’s vocabulary” by exposure to profanity is 
certainly still a relevant concern, Pacifica, 438 U.S. 
at 749, there is now a great deal of evidence to show 
the very real danger of exposing young children to 
graphic and violent content.   
 
                                            
2 From 2009-2011, television penetration of American homes 
was nearly 99%.  In 2012, the percentage was 97.1%.  
Television Bureau of Advertising, Inc., TV Basics 2 (June 
2012), http://www.tvb.org/media/file/TV_Basics.pdf.   
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 At a Congressional Public Health Summit in 
July 2000, the national public health community, 
including the American Academy of Pediatrics, 
American Medical Association, American Association 
of Child and Adolescent Psychiatry, American 
Psychological Association, American Psychiatric 
Association and the American Academy of Family 
Physicians, released a joint statement attesting to 
the strong consensus within these fields that 
entertainment violence is detrimental to the well-
being and development of children.  Well over 1,000 
studies have overwhelmingly shown a causal 
connection between media violence and aggressive 
behavior in children, emotional desensitization, and 
violent or aggressive behavior later in life.3  As one 
medical expert put it when testifying before a Senate 
committee, the causal connection between 
entertainment violence and aggressive behavior “is 
stronger than that of calcium intake and bone mass, 
lead ingestion and lower IQ, condom non-use and 
sexually acquired HIV, and environmental tobacco 
smoke and lung cancer, all associations that 
clinicians accept as fact, and on which preventive 
medicine is based without question.”4  And the 
violence on television is only getting worse, with a 
41% increase between 1998 and 2002 alone.5 
 

                                            
3 American Academy of Pediatrics, Joint Statement on the 
Impact of Entertainment Violence on Children, Congressional 
Public Health Summit (July 26, 2000), 
http://www2.aap.org/advocacy/releases/jstmtevc.htm. 
4 Parents Television Council, TV Bloodbath: Violence on Prime 
Time Broadcast TV, http://www.parentstv.org/ptc/publications/ 
reports/stateindustryviolence/main.asp. 
5 Id. 
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 Moreover, sexual content on television can also 
have detrimental effects on children.  Teens who 
watch sexually explicit programming engage in 
sexual activity earlier than teens who do not.6  And 
simply talking about sex on television has the same 
impact on teens as the actual depiction of sexual 
activity.7 
 
 Thus, should the Court be inclined to reexamine 
its jurisprudence regarding broadcasting regulations 
in this case, it must bear in mind that protecting 
children from inappropriate content remains an 
important justification for the regulation of 
broadcasting.  Even if the Court’s other prior 
rationales for treating broadcast speech differently 
than other types of First Amendment activity have 
diminished with the passage of time and advancing 
technology, time and technology have made it even 
more crucial to protect the FCC’s ability to regulate 
explicit content, given that the stakes are much 
higher for American children than they were in 1968 
due to increasingly graphic programming. 
 
III. The Challenged Regulation Violates the 

First Amendment Even Under 
Intermediate Scrutiny Because It Restricts 
Core Protected Speech Without Adequate 
Justification. 

 The present case is not the first before this Court 
to challenge 47 U.S.C. § 399.  In League of Women 
                                            
6 Rebecca L. Collins, et al., Does Watching Sex on Television 
Influence Teen’s Sexual Activity? (2004), 
http://www.rand.org/pubs/research_briefs/RB9068.html. 
7 Id. 
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Voters, a different part of § 399 was challenged—the 
requirement that any noncommercial educational 
broadcasting station which receives a grant from the 
Corporation for Public Broadcasting refrain from 
“engag[ing] in editorializing.”  468 U.S. at 366.  The 
Court recognized that broadcasters are “engaged in a 
vital and independent form of communicative 
activity. As a result, the First Amendment must 
inform and give shape to the manner in which 
Congress exercises its regulatory power in this area.” 
Id. at 378.  It also recognized that the expression of 
editorial opinion on matters of public importance—
which the challenged portion of § 399 restricted—is 
entitled to the “most exacting First Amendment 
protection.”  Id. at 375-76.  Had this restriction 
applied to newspapers and magazines, the Court 
would not have hesitated to strike it down. Id.  But 
as mentioned above, the Court determined that the 
unique scarcity of broadcasting frequencies required 
more lenient scrutiny under the First Amendment 
than other types of speech-related activities.  Id. at 
377. 
 
 Even though the Court specifically declined to 
apply strict scrutiny, it nonetheless struck down the 
“editorializing” prohibition under intermediate 
scrutiny. It found that the Government’s proffered 
reasons for the prohibition—insuring noncommercial 
broadcasters receiving government funding do not 
become “propaganda organs” for the government and 
are not targeted for capture by private interest 
groups—were not narrowly tailored enough to justify 
such a broad restriction on core First Amendment 
activity.  Id. at 384-86.  The Court’s rationale in 
League of Women Voters illustrates that the 
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regulation at issue here is similarly unjustified and 
should have been struck down under even 
intermediate scrutiny. 
 

A. The Government’s Interest In Ensuring 
That Public Broadcasting Remains 
Uncommercialized Is Not Substantially 
Justified By The Restriction On Paid 
Commercial Advertisements. 

 Congress intended publicly funded broadcasting 
to serve a particular purpose: providing free 
educational programming to the general population. 
Minority Television Project v. FCC, 736 F.3d 1192, 
1195 (9th Cir. 2013) (en banc).  During the late 
1970s, the FCC went through an extensive public 
notice and comment period prior to enacting the 
regulation that Congress would subsequently codify 
as § 399b. Id. There was concern that if public 
broadcasting stations accepted commercial 
advertisements, they would be tempted to focus 
more on commercially successful programming to 
bring in more advertising revenue, meaning that the 
more educational, but less widely appealing, 
programming would fall by the wayside, 
undermining Congress’ intent in establishing 
publicly funded television and radio in the first 
place.  Id. at 1202-03.  During the two days of 
Congressional hearings leading up to the codification 
of § 399b, various industry experts testified as to 
their fear of this result.  Id.  Thus, 47 U.S.C. § 399b 
prohibits noncommercial educational broadcasters 
from accepting paid advertisements from for-profit 
entities, in addition to paid advertisements on issues 
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of public importance or interest and political 
candidates.   
  
 Under intermediate scrutiny, such a restriction 
on speech is only justified if it is narrowly tailored to 
an important government interest.  This test 
involves a “critical examination” of the interests at 
play.  League of Women Voters, 468 U.S. at 381.  
When evaluating the government interest, courts 
must not simply take the government’s argument at 
face value.  Instead, the law requires closer scrutiny 
of both the evidence supporting the government 
interest, and the fit between the challenged 
regulation and the stated interest.  “The essence of 
First Amendment vigilance is skepticism, not 
deference . . . . if intermediate scrutiny is to have any 
bite, we can’t just trot out all of the reasons the 
government advances in support of the regulation 
and salute.”  Minority Television Project, 736 F.3d at 
1212 (Kozinski, C.J., dissenting).  Given the lack of 
evidence to support the importance of the stated 
government interests underlying § 399b, it is clear 
that the Ninth Circuit failed to apply intermediate 
scrutiny with sufficient strength, and the regulation 
should have been found to violate the First 
Amendment. 
 
 In League of Women Voters, the Court found the 
government’s interest in protecting public 
broadcasting from government interests lacking 
because the very structure of public broadcasting 
insulated it from heavy government influence.  “[T]o 
the extent that federal financial support creates a 
risk that stations will lose their independence 
through the bewitching power of governmental 
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largesse, the elaborate structure established by the 
Public Broadcasting Act already operates to insulate 
local stations from governmental interference.” 
League of Women Voters, 468 U.S. at 388-89.   
 
 The legislative scheme similarly protects against 
commercial influence, the concern underlying § 
399b’s prohibition on paid commercial advertising.  
Minority Television Project, 736 F.3d at 1217.  Public 
broadcasting stations are required by law to operate 
as non-profits. 47 C.F.R. § 73.621.  They must be 
owned by either a public entity or a private entity 
with a community advisory board. 47 U.S.C. § 
397(6); 47 U.S.C. § 396(k)(8)(A).  They must show 
that they are dedicated to educating the public to 
even receive a broadcasting license from the FCC, 
and must maintain programming consistent with the 
Public Broadcasting Act in order to even receive 
government funding.  47 C.F.R. § 73.621; 47 U.S.C. § 
396(k)(3)(B)(i). Thus, public broadcasters’ continued 
existence and viability depends upon maintaining 
their identity as noncommercial entities.  If the lure 
of commercial advertising revenue is strong, the will 
to survive for these stations is presumably even 
stronger. 
  
 Further, the evidence justifying Congress’ fear 
regarding the commercialization of public 
broadcasting is lacking.  Much of the evidence 
considered by Congress at that time was simply the 
expression of fears rather than hard evidence as to 
what would occur should Congress allow public 
broadcasters to accept commercial advertising. 
Minority Television Project, 736 F.3d at 1213-15. 
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 Even if Congress was substantially justified in 
enacting the regulation in 1981 based on the 
testimony, this justification is significantly 
weakened today.  Currently, noncommercial 
educational stations receive over 62% of funding 
through private sources: individuals, foundations, 
and corporations. 8  Only 16% comes from the 
Corporation for Public Broadcasting, and nearly 20% 
from local and state tax revenue.9  Thus, if this 
really was a case of “follow the money,” id. at 1194, 
as the en banc panel below proclaimed, public 
broadcasting would already be sullied by private 
interests.   
 
 Moreover, while some public broadcasting 
programming is perhaps lacking in mass appeal, 
that is not to say that public broadcasting has had 
no commercial success and that public broadcasting 
is wholly free of any commercial influence.  One 
particular justification relied upon in passing § 399b 
was the desire to encourage educational children’s 
programming. Id. at 1201. Congress believed it 
would be scarce unless public broadcasting stations 
were protected from commercial influence, since 
children’s programming was deemed unprofitable.  
Id. at 1201 n.6.  While children’s programming has 
undoubtedly been a mainstay of PBS, it certainly 
does not lack commercial appeal.  The merchandise 
for PBS children’s shows like Sesame Street, Curious 
George, and Thomas and Friends is big business.  

                                            
8 Corporation for Public Broadcasting, Public Broadcasting 
Revenue 2 (2012), http://www.cpb.org/stations/reports/revenue/ 
2012PublicBroadcastingRevenue.pdf. 
9 Id. 
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Walk into any toy store in America and this is 
vividly illustrated by the shelves of “Tickle Me Elmo” 
dolls and various derivations thereof.  Moreover, 
some adult programming on PBS has had 
widespread commercial appeal.  For example, the 
wild popularity of the Masterpiece Theater show 
Downton Abbey has resulted in increased viewership 
and revenue.10  These clear commercial successes 
have not transformed public television’s essential 
character, so it is unclear how allowing paid 
commercial advertisements would do so either. 
 

B. The Ban On Advertising on Issues of 
Public Importance and Political 
Candidates Restricts Too Much Core 
Protected Speech Without Adequate 
Justification. 

 Just as the Court found that the ban on 
“editorializing” restricted too much core protected 
speech without adequate justification, the Court 
should also find that § 399b’s restriction on paid 
advertisements on issues of public importance and 
political candidates violates the First Amendment, 
even under intermediate scrutiny. 
 
 While the evidentiary record underlying the 
regulation is largely limited to fears and is light on 
hard evidence, even this evidence was focused 
almost entirely on commercialization.  Minority 
Television Project, 736 F.3d at 1213 (Kozinski, C.J., 
                                            
10 See Jace Lacob & Maria Elena Fernandez, ‘Downton Abbey’ 
And How PBS Got Cool, THE DAILY BEAST, Feb. 14, 2012, 
http://www.thedailybeast.com/articles/ 
2012/02/14/downton-abbey-and-how-pbs-got-cool.html. 
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dissenting).  Indeed, it is difficult to understand how 
disallowing paid advertisements for issues of public 
importance and political candidates protects public 
broadcasting from undue private influence, but 
allowing paid advertisements for non-profit entities 
would not subject public broadcasting to the same 
potential evil.  The restriction is substantially 
underinclusive and is therefore not narrowly tailored 
enough to pass muster under the First Amendment. 
 
 For example, the FCC allowed a paid 
advertisement for Planned Parenthood—whose 
services include abortion, which is obviously an issue 
of public importance—under § 399b.  Minority 
Television Project v. FCC, 676 F.3d 869, 874 (9th Cir. 
2012).  If a pro-life crisis pregnancy center paid to 
place an advertisement encouraging women to 
choose alternatives to abortion, it would be 
disallowed.  But if the same entity paid to place an 
advertisement about its services—providing 
alternatives to abortion—it would presumably be 
permitted.  Same controversial public issue, same 
amount of money as revenue (and therefore same 
corrupting influence), but whether the ad would be 
allowed or not depends on whether it was discussing 
services offered rather than just the issue itself.  
Such a fine, content-based distinction is not 
substantially justified.  In fact, it makes little sense. 
 
 Finally, it is unclear how money from political 
and issue ads is more likely to influence public 
broadcasters to abandon their purpose in providing 
the public with educational programming than 
money from non-profit ads.  Just because non-profits 
are not commercial entities does not mean that they 
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do not wield extraordinary influence over politics 
and issues of public importance themselves.  That 
allowing this type of advertising has not resulted in 
undue influence and changes in programming 
illustrates that allowing political and issue ads 
would likely have the same effect.  Thus, the ban on 
political and issue ads is substantially 
underinclusive, in that it allows activities that 
similarly affect its interest.  It is also overinclusive, 
in that it sweeps in activities that would not 
implicate the same interest.  Over- and under-
inclusivity of a government regulation casts doubt on 
the substantiality of a government interest and 
whether it is narrowly tailored enough to address 
that interest.  League of Women Voters, 468 U.S. at 
396. Here, the regulation at issue is both, rendering 
it an unconstitutional restriction of speech as it does 
not satisfy even intermediate scrutiny. 
 

CONCLUSION 

 Broadcasting technology has changed 
substantially since the Court decided Red Lion and 
Pacifica.  These changes warrant reconsideration of 
the Court’s jurisprudence in the area of 
broadcasting, since it rests upon factual assumptions 
that may no longer be true.  But one rationale for 
government regulation of broadcasting has not 
changed, and in fact has grown even stronger over 
time: the need to protect children against 
inappropriate content on television.  Thus, should 
the Court be inclined to reexamine its precedent in 
light of changed facts, it should protect the ability of 
the FCC to regulate explicit content.  Regardless of 
whether the Court ultimately decides that 
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intermediate or strict scrutiny should apply to 
broadcasting regulations, the regulation at issue 
here, 47 U.S.C. § 399b, is unconstitutional under 
even intermediate scrutiny, warranting reversal of 
the Ninth Circuit’s judgment below. 
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