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1
QUESTION PRESENTED

On August 23,2007, Police Officer Shantell McKinnies

- reported her own car stolen, and identified her friend,
- Alexandra Griffin, as the last person to see the car on
August 22. That car, however, had been in the custody
- of an undercover New York City Police Department
. (“NYPD”) garage as of August 20, 2007 (A 632). In
- attempting to reach Alexandra Griffin, the NYPD learned
- (incorrectly), that her name was Alexina Simon, but she
was unwilling to cooperate with the NYPD (A 641). Thus,

- in connection with its prosecution of McKinnies, now
charged with grand larceny and insurance fraud for falsely
reporting her car as stolen, Assistant District Attorney

~ (“ADA”) Longobardi, of the Queens District Attorney’s
~ (“Queens DA”) office, got a material witness order and
- warrant for respondent Alexina Simon (“respondent”) on
- August 8, 2008, from the Queens County Supreme Court
- (A 630-31), and brought her in for questioning regarding
‘ the false stolen car report (A 684.4).

The question presented is:

In failing to bring respondent before a judge according
to the language of the material witness order, but
instead questioning her intermittently at the office of the
- Queens District Attorney for two consecutive days about
. McKinnies, were the Assistant District Attornney and the
- police officers employed by the Queens DA entitled to the
absolute immunity provided to prosecutors engaged in
acts of advocacy?
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PETITION FOR A WRIT OF CERTIORARI

Petitioners, the City of New York, Detective Doug
Lee, Sergeant Evelyn Alegre, and ADA Fran
Longobardi respectfully submit this petition for a w

las
ris
rit

of certiorari to review the judgment of the United States

Court of Appeals for the Second Circuit.

OPINIONS BELO

The decision and opinion of the United States Court
of Appeals for the Second Circuit is reported at 727
F3d 167 and 2013 U.S. App. LEXIS 17016 (App. la-14a).
The decision and opinion of the United States District
Court for the Eastern District of New York (Vitaliano,
D. J), denying respondent’s motion for reconsideration,
was issued from the bench and was not published (App.
15a2-333). The memorandum and order of the United
States District Court for the Eastern District of New
York (Vitaliano, D. J.), is published at 819 F. Supp. 2d 145
and 2011 U.S. Dist. LEXIS 120665 (App.34a-49a). The
opinion of the United States District Court for the Eastern
District of New York (Reyes, U.S.M.J) is published at 2011

U.S. Dist LEXIS 9515 (App. 50a-98a).

JURISDICTIO

The Second Cireuit Court of Appeals rendered

its

decision on August 16, 2013. The jurisdiction of this Court

is invoked pursuant to 28 U.S.C. § 1 54(1).




STATEMENT

Background

On August 23, 2007, Pol
reported her own car, a v
McKinnies/completed a Veh
indicating that her friend, :
the vehicle in the lot from
on August| 22, 2007, Griffi
the car. That car, however,
undercover NYPD garage
Asaresult, on January 10, 2
on a felony complaint, charg
larceny in the third degre
third degree (A 632).

An individual identifie
contacted by the NYPD. W1
Griffin” began crying and ht
of the NYPD went to “Alex
Greene Avenue, Brooklyn,
an uncooperative person”

“Alexandra Griffin”
indicated that her correct
and not “Alexandra Griffi
plaintiff’s car, nor could s
driver’s license. Ms. Simo
household included family,
names Griffin and Simon (4

In 2008, the Queens
Office attempted to conduct

2
' OF THE CASE

ice Officer Shantell McKinnies
vhite Dodge Charger, stolen.
icle Theft Supporting Affidavit
Alexandra Griffin, had parked
which it was stolen and that
n was the last person to see
had been in the custody of an
as of August 20, 2007 (A 632).
008, McKinnies was arraigned
ring her with, inter alia, grand
e and insurance fraud in the

d as “Alexandra Griffin” was
nen first contacted, “Alexandra
ing up the telephone. Members
vandra Griffin’s” home, at 444
New York, and “were met by
A 641).

later called the NYPD and
hame was “Alexandra Simon”
n,” and that she did not use
he, since she did not have a
n further indicated that her
members with both the last
A 633-641).

County Distriet Attorney’s
L an interview of the individual




identified as “Alexandra Simon,” but was met with
resistance from her family, who were uncooperative. A
Longobardi, of the Queens DA’s office, attempted to serve
at least one subpoena on “Alexandra Simon” i

obtained a material witness order and material witness
warrant in connection with the felony complaint against
McKinnies, from the Queens County Supreme Court
(Holder, J.). McKinnies was a friend of respondent's
daughter, Alexandra (A 389).

On August 11, 2008, when informed in person of the
material witness order and warrant, rather than be placed
formally under arrest and handcuffed, respondent agreed
to accompany Detectives Lee and Alegre, who transported
respondent from the Millennium Broadway Hotel in
Manhattan, where she worked as a housekeeper, to the
Queens DA’s office, to answer questions pursuant to the
material witness order (A 595, p. 40; 596-598; 602, p. 67).

As petitioners were unable to|complete their
questioning of respondent on August 11, 2008, they asked
her to return on the following day, August 12, 2008, with
her daughter, and respondent agreed to return, but sai
she could not force her daughter to come (A 597, p. 49).
At no point on August 11, 2008 or August 12, 2008 wa
respondent handcuffed, fingerprinted, or photographe
(A 602-603). On August 11, 2008 and August 12, 2008

[P
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Longobardi, in procuring the material witness order and
bringing respondent in for questioning, was acting “within
the scope of his duties in initiating and pursuing a criminal
prosecution.” Petitioners further argued that, pursuant to
Hill v. City of New York, 45 F.3d 653, 660 (2d Cir. 1995),
the two investigators employed by the Queens DA's office,
Sgt. Alegre and Det. Lee, were acting as agents assisting
ADA Longobardi, and thus also were entitled to absolute
immunity. Petitioners further argued that the individual
defendants were also entitled to qualified immunity under
Mitchell v. Forsyth, 472 U.S. 511 (1985).

Additionally, petitioners argued that, under Andersen
v. United States, 2011 U.S. Dist. LEXIS 24469 (E.D.N}Y.
2001), the claim for false arrest failed as a matter of law,
since the alleged arrest occurred pursuant to a valid
warrant. Further, petitioners argued that respondent
voluntarily accompanied the officers to the Queens DA’s
office, on both August 11 and August 12, and that even
‘ if she believed that she was under arrest, a false arrest
claim must fail under Flagler, because the act of obtaining
a material witness order and the resulting arrest jof
respondent was protected by absolute immunity (A 519-
520).

Finally, petitioners argued that respondent could not
establish municipal liability as a matter of law because she
could not demonstrate that her constitutional rights were
1 violated and had offered no support for her contention
that the City failed to train and supervise the Queens
DA’s employees, other than bald, conclusory statements
(A 521-22).

Respondent opposed the motion, arguing that (1)
she stated a viable claim for false arrest; (2) there was




6

able cause for he
to be confined; (:
ent; and (5) re
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ied immunity be
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rs were acting b
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4) petitioners intended to confine
spondent was conscious of her
nt also argued that none of the
1ld properly claim either absolute
cause the material witness order
5 DA did not entitle petitioners
terrogate respondent, and thus
eyond their authority (A 569-572).

no prob
consent
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petitione
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the Que
indiffere
with mu

pondent also arg
tence of a failur
ens DA’s subord;
nce to the right
nicipal employee

ued that she had adequately pled
e to properly train or supervise
Inates, “amounting to deliberate
ts of those who come in contact
2s” (A 573-74).

Peti
motion fi

tioners filed a r
or summary jud

eply in further support of their
gment (A 787-806).

The District Court’s Order

ober 17,2011, and entered October

granted petitioners’ motion for
missing the complaint, Simon v.
. Supp. 2d 145, *149 (E.D.NY.
ing Imbler v. Pachtman, 424 U.S.
ed that this Court therein “first
mmunity of prosecutors to § 1983
te prosecuting attorney [acting]
ities in initiating and pursuing a

In an order dated Oct
19, 2011, Judge Vitaliang
summary judgment, disi
City of New York, 819 1
2011) (App. 34a-49a). Citi
409 (1976), the Court not
recognized the absolute i
suits, holding that ‘a sta
within the scope of his du

criminal

The
betweer

prosecution,’ is

District Court
1 the prosecut

not amenable to suit” (App. 38a).

then explained the difference
o1’s role as an advocate, and




occasional role as a witness, the latter seen in Kali
v. Fletcher, 522 U.S. 118 (1997) (App. 40a). Noting Ne
York’s requirement for a prosecutor’s certification on the
formal request for a material witness jorder, the Court
found that in making such a request, and|in deciding whic
witness he must call, the prosecutor was performing an act
of advocacy, undeniably the type of function contemplate
in Imbler that is “intimately associated with the judicial
phase of the criminal process.” In regard to respondent’s
argument that ADA Longobardi had placed himself i
the role of a witness by submitting his sworn affidavit i
support of his application for the material witness orde

DA’s office were similarly protected by absolute immunity,
because their actions were “closely tied to the judicial
process as opposed to police functions” (App. 433).

The Court also held that the DA investigators, if no
protected by absolute immunity, were “certainly protecte
by qualified immunity,” as was ADA Longobardi (App.
45a, fn 1)

]

At a minimum, Longobardi too would be
shielded from suit by qualified immunity. The
DA’s office knew that (a) the victim [McKinnies]
had previously identified a specific individual
as the last person to see the stolen vehicle,
(b) [respondent] had self-identified as the
individual named by the original complainant
as having information about the| stolen car
(though [respondent] had denied having any




Finally, the Cour
against the City could

such informatig

despite efforts t
these facts, that
on his legal co

8

n),® and (c) [respondent] had

not been successfully served with a subpoena

o do so. There is no doubt, on
Longobardi’s actions—based
nclusion that he could only

obtain [respondent]’s testimony as a material
witness with a material witness warrant—were
objectively reasonable at the very least.

t also held that respondent’s claim
not survive the motion for summary

judgment, as Monell v. New York City Department of Social

Services, 436 U.S. 658

(1978), held that a municipality may

not be sued under § 1983 for an injury inflicted solely by

its employees or agen
of a governmental pol
based on respondeat

Respondent serve

The Moti

ts absent evidence of the execution
icy or custom, nor could liability be
superior (App. 47a).

on for Reconsideration

»d a motion for reconsideration on

November 30, 2011, chiefly arguing that ADA Longobardi

exceeded the scope

of his authority by performing

investigatory functions in questioning her (A 861-867).

p

was fully justified in s
respondent. Astoresp

etitioners oppose

d, pointing out that ADA Longobardi
eeking a material witness order for
ondent’s claim that ADA Longobardi

3.

individual who had self-i
actuall

DA at

Here the Court

that time.

was technically mistaken, because the
dentified as the person in question was

y respondent’s dapghter, not respondent herself, but this
was unknown to both the

Queens Supreme Court and the Queens
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—

erred in failing to bring her “before the court forthwit
petitioners, citing Betts v. Richard, 726 F2d 79 (2d Ci
1984), argued that in preparing a potential witness for
testimony before a grand jury, Longobardi was acting as
an advocate in a judicial proceeding, and thus was entitled
to absolute immunity regardless of whether respondent
had been brought before the Court “forthwith.”

’

=

The Decision Upon Reconsideration

Ruling from the bench after oral argument, Judge
Vitaliano held:

The issue here is whether or not the prosecutor
was acting in an advocate’s role. Flagler [663
F3d 548 (2d Cir. 2011)] says a district attorney
who is seeking a material witness order and
executing a material witness order is acting as
an advocate and therefore is entitled to absolute
immunity That’s what I read Flagler to say
(App. 31a).

We seem to have a fundamental disagreement
between [respondent’s attorney] and myself
about what the law is. There is no disagreement
about what the record is, and, more importantly,
on this motion to reconsider, where I'm looking
for either new facts or somehow new law, the only
new law in the case is the fact that the Circuit,
since the time of my decision in this case, has
issued an opinion that in effect reaffirms my
thinking about this case. There is nothing




10

that I have that I|-- that you showed me that
I misapprehended; and therefore, there being
nothing new and nothing misapprehended, the
motion for reconsideration is denied (App. 33a).

@}

Respondent Simon appealed from the District Court’s
decision, arguing again, inter alia, that defendants
exceeded the scope of the authority granted by the
material witness order, in that Longobardi performed
investigatory activities instead of bringing respondent
before the judge.

Petitioners’ brief argued that the ADA Longobardi
had been acting as an advocate in obtaining the material
witness prder and serving it on respondent, and thus was
entitled to absolute im

itted on behalf of the National Association of
Criminal Defense Lawyers, et al, in support of respondent
Simon, arguing that the execution of a material witness
warrant does not receive absolute Immunity.

At the invitation of| the Court, the United States
Department of Justice submitted a letter brief as amicus
curiae, which argued that absolute immunity extends to
the exectition of a material witness warrant, including
the detention and questioning of the witness, if the acts
performed are “reasonably related to decisions whether or
not to begin or carry on aparticular prosecution” (Letter
Brief at 2, quoting Giraldo v. Kessler, 694 F3d 161, 166
[2d Cir. 2012)).
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or “police functions,” tl
the integrity of the pros
obtaining the material v
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flow of 1
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is done |

he Court of Appeals undermines
ecutorial process. Conceding that
vitness warrant is a prosecutorial
1, the Court artificially breaks apart the natural
the prosecutor’s work into discrete sections, and
es that (1) because the execution of the warrant
by the police, and (2) the detention of the witness
took twp consecutive days, the DA’s questioning of that
witness pursuant to the warrant is not entitled to absolute
immunity.

Her
petitione
that her
witness
regardir
But the

e, the District Court correctly found that
rs had absolute immunity from respondent’s claim
constitutional rights were violated by the material
warrant and her questioning by the Queens DA
1g Shantell McKinnies’ allegedly stolen vehicle.
Court of Appeals held that such questioning was
a purely police, or investigatory function, rather than an
advocacy function, and unmindful of the existence of 2
felony complaint against Shantell MecKinnies, held that
the Queens DA was not entitled to absolute Immunity.
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However, defendants do not have
Immunity for their detention of Simc

absolute
n against

her will for two full days.

X kX

Far from taking actions “intimately associated
with the judicial phase of the eriminal process,”
Imbler, 424 U.S. at 430, defendants were
actively avoiding the court-ordered material
witness hearing (App. 9a-10a).

# ok ok

The prosecutorial function may encompass
questioning a witness for a brief period before
presentation to determine whether, in the
prosecutor’s judgment, the witness’s testimony
should still be pursued or whether the witness
should be released without further action. Based
on Simon’s testimony, however, a reasonable jury
could find that the detention and interrogation
went beyond what could reasonably be construed
as clarifying Simon’s status or “preparing”
her for a grand jury appearance, and became
an investigative interview. . . . [A material

the material witness hearing, the Cou
overlooks the efforts being made by petitior

witness warrant] does not authorize :
arrest and prolonged detention for
of investigative interrogation by the
a prosecutor (App.12a).

In stating that the Queens DA was ac

a person’s
purposes
police or

tively avoiding
rt of Appeals
ners to prepare
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for a grand jury presentation. Even assuming that
petitioners failed to bring respondent to court regarding
the material witness order, they were nevertheless taking
actions “intimately associated with the Judicial phase of
the criminal process.”

The Court did not define “brief,” or “prolonged,”
and its rejection of “two full days” of detention suggests
that perhaps one full day, or half a day, might have been
acceptable. The Court did not address the DA’s subsequent
decision not to go to the Grand Jury, a decision at least
as important as one to present a witness’s testimony, and
unquestionably one|that exemplifies the advocacy role of
a District Attorney.

]

A Functional Analysis Shows that Petitioners Are
Covered by Absolute Immunity.

In Imbler v. Pachtman, 424 U.S. 409, 431 (1976),
this Court held that the “functional nature of the . ..
[prosecutor’s] activities would determine the extent
of the immunity.” “[I]n Initiating a prosecution and in
presenting the State’s case, the prosecutor is immune
from a civil suit for damages under § 1983.” Imbler, 424

U.S

noted herein, citing
335, 343 (2009), “Ab
pros

appe

Supy

at 431 (emphas

is in original). As the District Court

Van de Kamp v. Goldstein, 555 U.S.

solute immunity does apply ‘when a

ecutor prepares to initiate a judicial proceeding, or
ars in court to present evidence in support of a search
warrant application.

D. 2d 145 *149 (E.D.N.Y. 2012) (App. 39a).

” Simon v. City of New York, 819 F.

days

5. Indeed, uponin
against McKinnies was

B

formation and belief, the felony complaint
withdrawn on August 20, 2008, only eight

after Simon was interviewed by ADA Longobardi.
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The question is whether the actions at|issue “are part
of a prosecutor’s traditional functions.” Doe v. Phillips, 81
F.3d 1204, 1209 (2d Cir. 1996), cert. denied, D’Amelia v.
Doe, 520 U.S. 1115 (1997). “Prosecutorial immunity from
§ 1983 liability is broadly defined, covering virtually all

acts, regardless of motivation, associated with (his/her)

function as an advocate.”” (Dory v. Rvan
(2d Cir. 1994).

25 F.3d 81, 83

This approach was recognized in Imbler, where this

Court listed numerous examples of dutie

s encompassed

within a prosecuting attorney’s advoca¢y function, as

follows: “whether to present a case to

a grand jury,

whether to file an information, whether and when to

prosecute, whether to dismiss an indic
particular defendants, which witnesses tg
other evidence to present.” Imbler, 424 U
See also Burnsv. Reed, 500 U.S. 478, 486 (1

tment against
call, and what
.S. at 431 n.33.
991) (collecting

cases applying “functional approach” to immunity).

In Malley v. Briggs, 475 U.S. 335, 3
Court held:

We intend no disrespect to the officer
for a warrant by observing that h
while a vital part of the administ
criminal justice, is further removed
judicial phase of criminal proceeding
act of a prosecutor in seeking an in
Furthermore, petitioner’s analogy, w
some foree, does not take account of th
the prosecutor’s act in seeking an i
is but the first step in the process of
conviction. Exposing the prosecutor

43 (1986), this

- applying
is action,
ration of
from the
s than the
dictment.
hile it has
e fact that
ndictment
seeking a
0 liability
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for the initial phase of his prosecutorial work
ould interfere with his exercise of independent
udgment at every phase of his work, since the
orosecutor might come to see later decisions in
erms of their effect on his potential liability.
Chus, we shield the prosecutor seeking an
ndictment because any lesser immunity could
pair the performance of a central actor in the
udicial process (emphasis added).

Fmdo fide e | b bt Cyy e

In Buckley v. Fitzsimmons, 509 U.S. 259, 269 (1993),

this Court recognized that, pursuant to Imbler, the duties
of prosecutors in their role as advocates for the State
involve “actions apart from the courtroom.” Buckley, 509
U.S. at 272 (quoting Imbler, 424 U.S. at 431, fn. 33). Thus,
“Acts undertaken by a prosecutor in preparing for the
initiation of judicial proceedings or for trial, and which
oceur in the course of his role as an advocate for the
State, are entitled to the protections of absolute immunity.
Those acts must include the professional evaluation of
the evidence assembled by the police and appropriate
preparation for its presentation at trial or before a grand
Jury after a decision to seek an indictment has been made.”
Buckley, 509 U.S. at 269.

In Buckley, prosecutors were sued for fabricating
evidence “during the early stages of the investigation”
where “police officers and assistant prosecutors were
performing essentially the same investigatory functions.”
509 U.S. at 262-63, 275.76. The fabrication allegation was
that prosecutors, after three expert witnesses could not
connect a bootprint to the suspect (the § 1983 plaintiff),
“shopped” for the opinion of a particular expert who was
well known for her willingness to fabricate unreliable
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expert testimony. Id. at 262. In denying abs
this Court reasoned (id. at 273):

There is a difference between the
role in evaluating evidence and int
witnesses as he prepares for trial,
hand, and the detective’s role in sed
the clues and corroboration that migl
probable cause to recommend that a
arrested, on the other hand. When a
performs the investigative function
performed by a detective or police @
“neither appropriate nor justifiable t
same act, immunity should protect t
not the other.”

In Van de Kamp, applying a function

solute immunity,

advocate’s
erviewing
on the one
rching for
nt give him
suspect be
prosecutor
s normally
fficer, it is
hat, for the
he one and

al analysis, this

Courtrecognized that even certain kinds of administrative
obligations, the type which are directly connected with the
conduct of a trial and judicial proceedings, are covered by
absolute immunity. Thus, the administrative obligations
at issue concerning establishing an information sharing
system were “unlike administrative duties concerning,

for example, workplace hiring, payroll
the maintenance of physical facilities
Moreover, the types of activities on whic
claims focused necessarily require legal
the exercise of related discretion, e.g.,

administration,
, and the like.
h the plaintiff’s
knowledge and
in determining

what information should be included in the training or the

supervision or the information-system ma
de Kamp, 555 U.S. 335 at 344.

Furthermore, this Court unanimou
“Decisions about indictment or trial prose

nagement.” Van

sly recognized:
cution will often
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involve
see ho
a grou
Imbler
liabilit

> more than one prosecutor within an office. We do not
w such differences in the pattern of liability among
p of prosecutors in a single office could alleviate
’s basic fear, namely, that the threat of damages
y would affect the way in which prosecutors carried
out their basic court-related tasks. Moreover, this Court
has pointed out that ‘it is the interest in protecting the
proper functioning of the office, rather than the interest
in protecting its occupant, that is of primary importance.”
Van de Kamp, 555 U.S. 335 at 344 (2009), quoting Kalina
v. Fletcher, 522 U.S. at 125. See also Van de Kamp, 555
U.S at 349 (“Immunity |does not exist to help prosecutors
in the easy case; it exists because the easy cases bring
difficult cases in their wake. And, as Imbler pointed out,
the likely presence of too many difficult cases threatens,
not prosecutors, but the public, for the reason that it
threatens to undermine the necessary independence and
integrity of the prosecutorial decision-making process”).

Int|
immuni
which a
probabl

his case, the conduct at issue is covered by absolute
ty. As set forth in Imbler, the presumptive point at
prosecutor becomes an advocate is at the point of
e cause for an arrest, which in this case occurred
when Shantell McKinnies was arrested for allegedly
filing a false report of her car having been stolen, which
occurred months before the interview of respondent
by the Queens DA. Instead of focusing on the ensuing

prosecu

focused

complail
for sum;

torial functions
on the tale of w
nt. But the facts
mary judgment

at issue, the Court of Appeals
oe alleged by respondent in her
are not at issue on this motion
° Rather, the issue is the legal

6. A
by the psg
differ sig
and petit

Ithough the Court
rties as being “d
nificantly. Simon i
loner read her de

below described the facts as reported
ramatically different,” they did not
nsisted that she had been arrested,
position testimony to indicate that,
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application of the doctrine of absolute in
facts as alleged in the complaint, and test
respondent’s deposition, aceepting them as
the purposes of the motion herein.

It is well-settled that typically, the p
which probable cause exists for an arre
at which a prosecutor is considered a
Buckley, 509 U.S. at 274. “The immuni

munity to the
ified to during
true, solely for

oint of time at
st is the point
n “advocate.”
ty attaches to

the prosecutor’s function, not to the manner in which he
performed it.” Dory v. Ryan, 25 F.3d 81, 83 (2d Cir. 1994).

See also Burns v. Reed, 500 U.S. at 486
approach looks to the nature of the funct
not the identity of the actor who performe
v. White, 484 U.S. 219, 229 (1988) (same).

-87 (functional
ion performed,
d it); Forrester

Thus, absolute immunity applies to acts undertaken
by a prosecutor in preparing for the initiation of judicial

proceedings or for trial.”

after being shown the warrant, rather than bein
forcibly hustled out to the waiting police car, she
the police officers. Simon conceded that, in add
handcuffed, she suffered none of the other indi
was not photographed, fingerprinted, or held in
room. Nonetheless, it is clear that, absent the
would not have presented herself to the Queens

7. See Giraldov. Kessler, 694 F.3d 161 (2d C
of District Court’s denial of absolute immunity fo

g handeuffed and
agreed to go with
tion to not being
cia of arrest: she
a cell or a locked

warrant, Simon
DA.

ir. 2012) (reversal
r Queens DA who

had vigorously interrogated the plaintiff, a sugpected domestic

violence victim, against her will, and in the face

of her persistent

denial that her injury was anything but accjdental); Flagler
v. Trainor, 663 F.3d 543 (2d Cir. 2011) (prosecutor who used

material witness order to procure complaining

witness for trial

was absolutely immune from suit, regardless of any purported
misrepresentations in the material witness affinmation); Warney
v. Monroe County, 587 F.3d 113, (2d Cir. 2009) (District Attorney
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Respondent argued that Longobardi exceeded the
scopeof his authority because (1) there was no grand jury
impaneled, a statement often repeated but never supported
with any documentation; and (2) unlike the situation in
Flagler, no trial was s heduled, and the material witness
order|was issued to secure the witness’s attendance at
trial.® Here, whether or not a grand jury presentation
was immediately pending, there is no question that a
felony|complaint was filed with the local criminal court on
January 1, 2008 against Shantell McKinnies -- charging
her with third degree grand larceny, third degree
insurance fraud, first egree falsifying business records,
and fifth degree conspiracy -- and was pending when the
material witness order was obtained in August, 2008.
And, by definition, the material witness order is issued in

was challenged for with olding exculpatory DNA evidence for
72 days after receiving it, the Court reversed the District Court
which had denied absolute immunity for the DA, and held that the
DA’s actions, even though|administrative in nature, were also in
the performance of an adv cacy function, and thus were entitled to
absolute immunity: (citations omitted); Betts v. Richard, 726 F.2d
79, 81 (2d Cir. 1984) (plaintiff was arrested pursuant to a material
witness warrant for her as complaining witness who had changed
her mind about testifying against her abusive boyfriend. “[a]
bsolute immunity attaches to this act, and any claimed improper
motivation is irrelevant” (internal citations omitted),

8. |To support this argument, respondent noted that
the Second Circuit stated in Flagler that “a material witness
order . .|. may issue only when a prosecution is ready for trial.”
Although Flagler referred to the relevant portion of the Criminal
Procedure Law (“CPL”) for that case, the statute provides other
circumstances under which a material witness order may issue.
Pertinent here is CPL §62( -20(2)(e), which states that a materia]
witness grder may issue where “a felony complaint has been filed
with a local eriminal court and is currently pending therein.”
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eding. Such acts
rial phase of the
Indeed, as here,
cial proceeding,.
Longobardi was
nply, wrong, and
7 correct, Simon

connection with a pending eriminal proce
are “intimately associated with the judi
criminal process” Imbler, 424 U.S. at 430.
they occur in the context of a specific jud;
Thus, respondent’s chief argument, that
exceeding the scope of his authority is, sir
the District Court’s holding was entirely

v. City of New York, 819 F. Supp. 2d 145
2012) (App. 44a):

Since a prosecutor’s actions in p
criminal prosecution, including deci
witnesses are indispensible, fall squa
the “advocacy” category, Longobar
in procuring the material witness w
entitled to absolute immunity.®

Public Policy is Served By Absolute I
Case.

The critical purposes served by abs
will be served by reversal here. These p
removing the substantial threat of har
overhanging cloud of litigation and int
the independent functioning of the DA’s
the capacity to perform their duties set
as informed by their legal judgment and

9. The same reasoning applies to the
(Alegre and Lee), employed by the Queens I
the warrant obtained by ADA Longobardi, an
respondent pursuant to Longobardi’s instruct
and Lee were “performing functions closely
process as opposed to police functions.” Simo
145 * 151 (App. 443).

Jursuing a

*151 (E.D.N.Y.

ding which
rely within
di’s actions
rarrant are

imunity In this

solute immunity
urposes include
assment by the
Lerference with
office and with
forth in the law
discretion. See

wo police officers
DA, who executed
1d also questioned
ons. Thus, Alegre
ied to the judicial
n, 819 F. Supp. 2d
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Imbler and discussion, ante. Indeed, the holding of Briggs
(“we shield the prosecutor seeking an indictment because
any lesser immunity could impair the performance of g
central actor in the judicial process,” 475 U.S. at 343), also
warns that in its decision herein, the Court of Appeals
risks chilling the performance of the prosecutor by
arbitrarily limiting the amount of time he/she can spend
interviewing a prospective Grand Jury witness.

The adverse consequences of failing to grant absolute
Immunity are self-evident, just as they were in Imbler,
Van de Kamp, and progeny. Independent judgment will be
undermined if, following an arrest based upon probable
cause, the DA defendants face litigation over ongoing
decisions with respect to how to prepare and present cases
in the equrtroom on behalf of the People of the State of
New York. Furthermore, the time and energy devoted
to litigating such actions drains the DA’ office staff and
diverts them from ongoing criminal prosecutions.

In contrast, applyi ng absolute immunity in this
case will increase the ability of prosecutors to exercise
their independent Judgment not only generally, but also

specifically in cases involving reluctant witnesses, a not
unusual subcategory.

The prospect that prosecutors will face litigation
and potential liability imposed by civil damages over
the conduct of their official duties will chill prosecutorial
efforts that are necessary|to combat and deter crime. The
increase in litigation will impose precisely the burdens on
prosecutors —in terms of inhibiting independent decision-
making that the public trust expects, prosecutorial time,
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energy and fiscal consequences — that

absolute immunity is intended to preclude. See Imbler,
424 U.S. at 423; 424-25, 428 and discussion above, ante.

Allthe policy reasons set forth in Imbler, and reaffirmed
in Van de Kamp, apply here. First, forcing a prosecutor
to answer in a civil lawsuit for his decision to initiate
and pursue a prosecution could skew decision-making,

tempting one to consider the personal

a decision rather than rest that decision purely on

appropriate concerns. Id. at 424-25. Furt,

haled into court to defend their decisions would, even if
they prevailed on the merits, have had their energies

diverted from their important duty o
criminal law. Id. at 425. Lastly, because
may be responsible annually for hundred
and trials, and because so many of th
prosecute could engender colorable claims
deprivation, forcing him to defend these
impose intolerable burdens. Id. at 425-26.
v. Bounce, 876 F.2d 287 (2d Cir. 1989),
410, 424-25.10

Notwithstanding, however, as courts
recognized, prosecutors are governmer

act under the additional safeguards of rules of professional
conduct and constitutional obligations. Compare Garcetti

v. Ceballos, 547 U.S. 410, 425-26 (2
imperatives, as well obligations arising

10. Additionally, the Court reviewed the
matter of logic, absolute immunity must also pre

from damages suits based on his decision not to prosecute.’
Schloss, 876 F.2d at 290 (discussing Imbler and other cases).

the doctrine of]

ramifications of

her, prosecutors

f enforcing the
> the prosecutor
s of indictments
se decisions to
of constitutional
decisions could
See also Schloss
citing Imbler at

have frequently
t attorneys wha

006) (“[T]hese
from any other

reasons why, “as a
tect the prosecutor
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constitutional provisions and mandates of criminal and
civil Iaws, . . . provide checks on supervisors who would
order junlawful or otherwise inappropriate actions.”).
Thus, prosecutors who engage in misconduct may be
subject to discipline by a variety of institutions, including
the prasecutors’ offices themselves, state bar associations,
and the judges before whom they appear. See, e.g., ABA
Standards for Criminal Justice: Prosecution Function,
Standard 3-3.5 Relations with Grand Jury. And in the
most extreme cases, prosecutors may themselves face
criminal sanctions for any misconduct.

In |sum, the societal interest in preparing and
prosecuting criminal cases entitles prosecutors to
absolute immunity from liability that might otherwise
affect their pursuit of those proceedings. The Court of
Appeals failed to apply the law properly, particularly in
light of this Court’s unanimous decision in Van de Kamp.
By lumping the questioning of respondent in with police
functions because only a police officer could effect the
material witness arrest, the Court of Appeals created an
artificial separation in the continuous functioning of the
prosecutor’s role as an advocate for the People. And, by
limiting the amount of time spent interviewing a witness,
the Court needlessly curtailed the preparation necessary
for a Grand Jury presentation.

Indeed, the Van de Kamp case should end the inquiry
here, given this Court’s recognition that even certain
kinds of administrative prosecutorial obligations, the
type which are directly connected with the conduct of a
trial and judicial proceedings, are covered by absolute
immunity. This Court aptly distinguished them from
other types of administrative duties, such as hiring
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and payroll, emphasizing that the activities at issue,
“necessarily require legal knowledge and the exercise of
related [prosecutorial] discretion....” Van De Kamp, 555
U.S. at 344

For all the above reasons, petitioners are entitled to
absolute immunity from this action.

CONCLUSION

THE PETITION FOR A WRIT OF CERTIORARI
SHOULD BE GRANTED.
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November 14, 2013
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