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REPLY BRIEF FOR PETITIONER

Respondent’s Brief in Opposition (Opp.)
capitalizes on the Ninth Circuit’s flawed
reformulation of the deferential standard for federal
habeas review under 28 U.S.C. § 2254(d).
Challenging the state court’s rejection of respondent’s
Brady claim, both respondent and the Ninth Circuit
describe their own view of what—as the Ninth
Circuit framed it—“a reasonable state court would
have concluded” and then label the state appellate
court’s contrary view unreasonable.  This approach,
which erroneously assumes that only one way of
deciding the case is reasonable, fails to afford
AEDPA’s requisite deference to the state court’s
resolution of respondent’s Brady claim. See
Harrington v. Richter, 131 S. Ct. 770, 786 (2011).
Respondent dismisses both the fact and the effect of
the Ninth Circuit’s reformulation of the standard of
review only by noting that the court at one point also
recited the proper standard.  Opp. at 16.  But AEDPA
requires more than such a nominal recitation. Rice v.
Collins, 546 U.S. 333, 337-38 (2006).

The question the Ninth Circuit should have
answered is whether there was any possibility that
fairminded jurists could disagree that the state
court’s  decision  conflicted  with,  or  was  an
unreasonable application of, Brady v. Maryland, 373
U.S. 83 (1963). Harrington v. Richter,  131  S.  Ct.  at
786.   But  the  question  it  actually  answered  was
whether it agreed with the state court decision in
light of its own, de novo review of the claim.  This
impermissible de novo approach is reflected in its
portrayal of the state record, which affords no
deference to the state court’s view of the weight of
the evidence.
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A.
Respondent argues that the state appellate

court’s Brady ruling was objectively unreasonable
because it failed to accurately assess the role the dog-
scent identification evidence played in the trial.  Opp.
at 20-23.  He focuses on his view of the prosecutor’s
argument to the jury.  But the state court assessed
the significance of what the scent identification
evidence actually established: simply that
respondent’s scent had to have been left in the
murderer’s car after the murder.    As the state court
recognized, the prosecution’s own witness, the dog’s
handler, had testified that respondent’s scent would
have remained in the car for only about five days or
possibly longer if no one else had used or washed the
car.  As the state court also recognized, the car had
not been impounded until 15 days after the shooting,
it was being used, it had been washed in the interim,
the scent sample was collected from the car only after
that, and the scent test was conducted over a month
after it  was impounded.  App. D at 90-91;  App. F at
117.1  Given these facts, it was reasonable for the

1    Respondent speculates that the scent dog, Reilly,
might have made additional mistaken identifications beyond
the two reflected in the record.  Opp. at 13 n.6.  But there is no
evidence in the state record that he did.  The determination
whether the state court properly applied Brady must be made
on the basis of the evidence presented in state court, not on
speculation about what evidence might have been discovered
through an investigation respondent never conducted. Cullen v.
Pinholster, 131 S. Ct. 1388, 1398 (2011) (review of the state
court decision is strictly “limited to the record that was before
the state court that adjudicated the claim on the merits.”)

Contrary to respondent’s statement, Opp. at 13 n.6,
petitioner agrees there was evidence that Reilly made one
mistake, in April 2001, after he was certified to do scent
identification work.  Respondent appears to have misunderstood

(continued…)
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state court to conclude that the effect of the dog scent
identification was limited to that of placing
respondent in the car only at some unascertainable
time after the shooting and shortly before the car was
impounded. Id.

The state court’s accurate understanding of
this evidence reasonably served as the basis for its
determination that the dog scent identification
evidence was of “questionable probity” and that the
scent-dog’s two past mistakes were thus immaterial
within the meaning of Brady.   App. D at 89,  93,  98-
99; App. F a 117-18.  In contrast, both the Ninth
Circuit and respondent ignore the limited import of
the prosecution’s dog-scent evidence.

B.

Respondent asserts that the state appellate
court overlooked the fact that the instructions
allowed the jurors to use the scent evidence as proof
that respondent was the murderer.   Opp. at 18.   He
argues that the instructions demonstrated that even
the trial court understood the importance and
intended use of that evidence.  Opp. at 23.  But the
instructions did not permit the jury to use the scent
evidence for an improper purpose or direct the jury
that  it  in  fact  proved the  murderer’s  identity.   Even

(…continued)
that petitioner was describing testimony in the case of People v.
Mitchell, 110 Cal. App. 4th 772, 779-80, 2 Cal. Rptr. 3d 49
(2003), indicating that, as of February 2001, Reilly had
performed over 200 training lineups and over 100 lineups
involving actual suspects and there was no indication he had
made any mistakes in either.  Petitioner then pointed out that,
in light of that testimony, and taking into account Reilly’s April
2001 mistake, the dog’s post-certification accuracy rate was still
over 99 percent.  Pet. at 8-9.
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the fragment of the instruction on which respondent
bases this argument expressly left it up to the jury to
determine what the evidence showed, stating that
the dog scent identification evidence was introduced
“for the purpose of showing, if it does,” that
respondent committed the murder.  Opp. at 22-23;
RT 2495 (italics added).  The Ninth Circuit opinion,
for its part, misleadingly omits the phrase “if it does”
from its quotation of the instruction.  App. A at 22.
Further, respondent omits any mention of the fact
that the trial court also instructed the jury that
evidence of “dog tracking” was “not by itself sufficient
to permit an inference that the defendant is guilty of
the crime of  murder,”  and that,  “before guilt  may be
inferred, there must be other evidence that supports
the accuracy of the identification of the defendant as
the perpetrator of the crime of murder.”  RT 2495-96.

Respondent cites Jones v. Basinger, 635 F.3d
1030 (7th Cir. 2011), in support of his argument that
the purpose for which the scent evidence was
admitted, as reflected in the state court’s jury
instruction, rendered the state court decision
unreasonable.   Opp. at 23.   That case is inapposite.2
Here, the dispute is not—as in Jones—whether the
evidence was admitted, or could have been used, for
an improper purpose.  The issues, rather, are what
that evidence showed and whether fairminded jurists

2 In Jones, the Seventh Circuit held that the state court
had unreasonably applied Crawford v. Washington, 541 U.S. 36
(2004), when it admitted a detailed, double-hearsay account of
the facts of the case without acknowledging that the reasons for
proffering the evidence made sense only if it was impermissibly
admitted for its truth rather than for the permissible purpose
(under the “course of investigation” exception to the hearsay
rule) of bridging “gaps in the trial testimony that would
otherwise substantially confuse or mislead the jury.”   635 F.3d
at 1046-48.
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could have concluded, as the state court did, (1) that
the scent evidence did not prove petitioner was in the
car on the day of the murder; (2) that it therefore was
not  particularly  probative,  and  (3)  that  evidence  of
the  scent  dog’s  past  two  mistakes  was  thus  not
“material” in the Brady sense of being reasonably
likely to have affected the result.  The jury
instructions, which did not allow or direct the jury to
use the scent identification evidence for an improper
purpose, prove irrelevant on the question of whether
the state court’s Brady ruling was, at least, not
“objectively unreasonable.”  The state court
reasonably determined that the scent identification
evidence proved “an irrelevant fact”—that
respondent was in the Volkswagen sometime after
the shooting—and that, therefore, there was no
reasonable probability that the scent dog’s prior
mistakes, if disclosed, would have produced a
different  verdict.    See  App.  D at  98;  App.  F  at  117-
18.

C.

The Ninth Circuit’s improper de novo review of
the record is further evident in its tendentious view
of the strength of the defense case.  The panel merely
sets forth the result it thinks the state court should
have reached based on that reevaluation.  It fails to
demonstrate that the state court had no permissible
alternative  but  to  reach  that  result.   See Rice v.
Collins, 546 U.S. at 337-38.

That the statement of the facts in the Ninth
Circuit’s opinion starts with a discussion of the
defense evidence is strongly indicative of a de novo
review, not a deferential review, of the state record.
Particularly unwarranted is the credence the Ninth
Circuit places in the defense evidence of possible
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third-party culpability.  App. A at 8-13.
Defense evidence implicating Richard Osuna

in the shooting was presented through the testimony
of respondent’s girlfriend, Mary Saiz, and his friend
and onetime cellmate, Alfred Deanda.  Their
credibility  was  suspect  at  best.   Saiz,  for  instance,
initially provided respondent with a false alibi,
improperly acquired a copy of defense counsel’s case
file containing witness information, and waited until
just before trial to directly implicate Osuna. 3

Deanda’s credibility was equally suspect in that,
before he testified, he discussed the case with
respondent when they were in lockup together.  His
ensuing testimony incriminated someone he met only
once, knew only by the nickname “Gangster”
(Osuna’s nickname, according to Saiz) and would be
unable to recognize again.  He did not know anyone
named Richard Osuna and did not recognize Osuna’s
photograph. See Pet. at 6; RT at 1558-72, 1578-79
1643-44, 2265.

Further, the Ninth Circuit and respondent
chastise the prosecution for not investigating Osuna
prior to trial. Opp. at 17, App. A at 5.  But the
prosecution presented evidence at trial that Osuna
was at home with his family on the evening of the
shooting after picking his younger brother up from
the hospital.  RT 2452-53, 2454-55, 2462.  The Ninth
Circuit opinion incorrectly asserts that Osuna’s

3 Saiz lied to respondent’s first attorney by telling him
respondent was with her at the time of the shooting and
improperly obtained a copy of defense counsel’s “murder book.”
And, for over a year, she told no one, until just before trial, her
story about Osuna allegedly coming to her apartment on the
evening of the shooting to shower and borrow respondent’s
clothes, claiming he had just shot someone.  RT 1667-70, 1674-
77, 1870, 1875-80, 1884-85.



7

brother was released from the hospital on the day
before the shooting in this case.   App. A at 10.   And
respondent, although citing the correct date,
misleadingly implies that the alibi did not cover the
time  of  the  shooting.   Opp.  at  10.4  In fact, Osuna’s
father testified that Osuna remained at home with
the family throughout the evening and never left.  RT
2452-53.  His testimony was not rebutted.

Both respondent and the Ninth Circuit opinion
claim that Osuna had a motive to shoot Guerrero—
retaliation for the shooting of his younger brother—
whereas respondent had no motive and no connection
to Guerrero.  Opp. at 17; App. A at 4-5, 8-9.  But this
argument does not withstand scrutiny, for there was
no more evidence of a connection between Osuna and
Guerrero than there was between respondent and
Guerrero.  The only indication that Osuna shot
Guerrero in retaliation for his brother’s shooting
came from Saiz, whose credibility was highly suspect.

Nothing compelled the state court to accept the
Ninth Circuit’s view of the defense case.  See Rice v.
Collins, 546 U.S. at 341-42.

D.

Respondent argues that the state court’s
Brady ruling was objectively unreasonable because
the state court made the eyewitness testimony seem
stronger  than  it  was.   Opp.  at  24.   Here,  too,  the
Ninth Circuit’s erroneous reformulation of the
deference-review standard is at work in respondent’s
and the panel’s biased characterizations of the
eyewitnesses’ testimony.

4 Respondent imprecisely states that Osuna’s father had
said Osuna was with him all that afternoon and that the victim
was not shot until about 7 p.m.  Opp. at 10.
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Respondent repeats the Ninth Circuit’s
allegation, unsupported by the record, that the
eyewitnesses changed their prior descriptions of the
shooter at trial to match respondent.  Opp. at 14;
App. A at 5.  He baldly claims that they “said he was
substantially taller than they had reported to the
police.”   Opp.  at  17.   There  is  no  evidence  that  this
occurred.5  The District Court thoroughly reviewed
that allegation and the state record evidence and
found that the claim “simply does not stand up when
examined in the light of the record as a whole.”  App.
D at 81; see App. D at 72-75 & nn.11-12; 78-82.

Similarly, respondent disregards the
significance of the eyewitnesses’ identifications of
him from his photographs soon after the shooting and
later  in  court.   Victor  Jara,  for  instance,  was
absolutely certain of his identification and remained
so at the time of trial.  See Pet. at 3-4.  Instead, in an
effort to denigrate the eyewitness identifications,
respondent focuses on alleged discrepancies in their
estimates of the shooter’s height and age.  He
incorrectly claims that “all” the witnesses described
him as “short” and as a “high school age kid,” and

5 Both respondent and the Ninth Circuit opinion make it
seem as though witness Kevin Feeney earlier had told police
that the shooter was 5’5”.  Opp. at 4, 24; App. A at 17.  In fact,
there was no evidence he ever provided a height estimate to
police prior to trial.  The record actually shows that a police
officer interviewed three witnesses after the shooting, including
Feeney and Victor and Laura Jara, and subsequently described
the shooter as 5’5”.  RT 1518-19.  Of these three witnesses, only
one, Victor Jara, testified that he thought the shooter was 5’5”
or 5’6”, and told the police artist he thought the shooter was
5’6”.  It would be reasonable to infer that Jara provided the
police with the 5’5” estimate.  But to imply that Feeney did so is
to engage in unfounded speculation.
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emphasizes only those witnesses whose height and
age estimates were closer to Osuna’s.  But he ignores
the testimony of witnesses whose estimates were
consistent with respondent’s appearance.  Opp. at 3-
4, 9; Pet. at 4; see RT 704, 721, 771, 1245, 1598.

By contrast, the District Court’s analysis of the
record evidence was properly deferential to the state
court’s findings.  The District Court, addressing a
different claim, explained that

[g]iven the dubious nature of the Dog Scent
Evidence, which could not reasonably have
been construed to corroborate anything, and
the pre-trial photo lineup identifications of
[respondent] made by the Jaras, who never
purported to place [respondent] in the VW,
[respondent’s] contention that it was the Dog
Scent Evidence that ‘tipped the balance’
towards conviction is not persuasive.  The
Court concludes that, even if trial counsel had
. . . prevailed in having such evidence
excluded, it is not reasonably probable that the
result of the trial would have been different.

App. D at 93.  The District Court carried this same
analysis through to its assessment of respondent’s
Brady claim.   App.  D at  99.   It  properly  applied  the
AEDPA’s deferential standard of review.  The Ninth
Circuit did not.

*****
The California state court’s rejection of

respondent’s claim was, at the least, a reasonable
application of Brady.  The  Ninth  Circuit’s  mere
disagreement  with  it  was  not  sufficient  to  warrant
granting federal habeas relief under § 2254(d).
Richter, 131 S. Ct. at 785; Renico v. Lett,  559  U.S.
766, 773 (2010); see also Felkner v. Jackson, 131 S.
Ct. 1305, 1307 (2011) (per curiam).
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CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted,

KAMALA D. HARRIS
Attorney General of California
DANE R. GILLETTE
Chief Assistant Attorney General
EDWARD DUMONT
Solicitor General
DONALD E. DENICOLA
Deputy State Solicitor General
LANCE E. WINTERS
Senior Assistant Attorney General
MICHAEL R. JOHNSEN
Supervising Deputy Attorney General

*ELAINE F. TUMONIS
Deputy Attorney General

*Counsel of Record
Counsel for Petitioner

Dated:  April 8, 2014


