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QUESTIONS PRESENTED

1. The state court reviewed Jennings's, claims of ineffective assistance of trial
counsel on the merits and denied relief. The Fifth Circuit held that Jennings
failed to satisfy AEDPA's relitigation bar because all fairminded jurists of
reason would not unanimously conclude that the state court was objectively
unreasonable. Did the Fifth Circuit err in applying the undisputedly correct
legal standard to Jennings's facts?

2. Did the Fifth Circuit err in concluding that Jennings waived an argument in
the state court—precluding federal habeas considerationof the argument—by
raising it only in a footnote of a state court pleading, thereby failing to
provide the state court with a fair opportunity to consider the substance of
the argument?

3. Did the Fifth Circuit err in dismissing Jennings's attempt to file a cross-point
of error in his appellee's brief in opposition to the Director's appeal when he
failed to first file a timely notice of appeal or motion for certificate of
appealability?
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RESPONDENTS BRIEF IN OPPOSITION TO PETITION FOR
WRIT OF CERTIORARI AND MOTION FOR STAY OF EXECUTION

Petitioner Robert Mitchell Jennings was properly convicted and sentenced to

death for the capital murder of Harris County police officer Elston Howard. 2 CR

469, 480, 487. Jennings now petitions this Court for a writ of certiorari, complaining

that the Fifth Circuit Court of Appeals erred in reversing the district court's grant

of habeas corpus relief, and in denying a certificate of appealability (COA) on an

additional issue. However, Jennings is unable to present any special or important

reason for certiorari review because the Fifth Circuit's decision was consistent with

federal habeas jurisprudence. Certiorari review should therefore be denied.

STATEMENT OF THE CASE

I. The Crime and Trial

On July 19, 1988, around 11:20 p.m., Houston Police Officer Elston Howard

entered Mr. Peeper's Bookstore to arrest the clerk for operating a pornographic

video arcade without a permit. 33 RR 34-36, 52-56, 78-81, 110. Officer Howard wore

a jacket bearing the words "Houston Police" on the front and back, and displaying

Houston police Department badges on the shoulders. 33 RR 40-42, 79.

While Officer Howard was completing paperwork to effectuate the clerk's

arrest, Jennings entered the store, went "right toward Officer Howard," and shot

him twice in the head. 33 RR 113-16. Officer Howard did not have time to unholster

his weapon and managed only to say "Oh, no" before Jennings shot him. 33 RR 115.

Officer Howard staggered toward the front of the store and fell face down. 33 RR

117. While he lay face down and "moaning" on the floor, Jennings walked over and

fired two more shots into the back of Officer Howard's head, "execution style." 33

RR 119. Jennings then stole the money from the register and from the clerk's

wallet, and fled the store. 33 RR 120-21, 124. On July 22, 1988, Jennings confessed

to murder in a written statement to police. 35 RR 160-68. Jennings confessed again

1



the following day in a tape-recorded interview. 39 RR125, 131-40; SHCR 272-303.

II. The Sentencing Proceedings

At the outset of the sentencing proceedings, lead counsel Connie "Chip"

Williams assured the trial court that "the files of the State have been opened to us,

I've seen them, including all extraneous offense^ that the State would use during

sentencing. 29 RR 6-7 (emphasis added).

The State's aggravating evidence consisted of a description of Jennings's life

of crime, which included a declaration of juvenile delinquency and probation in

1972, when Jennings was fifteen years old, for stealing a car,* 39 RR 265; a second

declaration of delinquency in 1973, and remand to the custody of the Gulf Coast

Trade Center, 9 RR 266; and, in 1974, after he engaged in yet another act of

"delinquent conduct," he was remanded to the Texas Youth Council, 39 RR 267.

In 1975, four months after he turned 18, Jennings committed aggravated

robbery and was sentenced to five years in prison. 39 RR 271. On May 2, 1978,

Jennings committed another aggravated robbery with a deadly weapon. Id. On May

8, 1978, Jennings entered a restaurant, pistol-whipped an employee, stole money

from the cash register and safe, and then locked the restaurant's employees in a

freezer. 39 RR 60-65. That same day, Jennings also committed "burglary of a

habitation with intent to commit theft." 39 RR 182. For these three felonies,

Jennings received a thirty-year prison sentence. 39 RR 182-83. While in prison,

Jennings committed thirteen disciplinary violations. 39 RR 119-22.

Jennings was paroled on May 13, 1988. SHCR 303. He resumed armed

robbery approximately two weeks later, and committed ten armed robberies in the

ensuing two months. SHCR293-94.

Before trial, defense counsel completed a robust mitigation investigation. See

CR15-16 (motion and order for court-appointed investigator); CR19-24, 46-59



(subpoenas for witnesses and documents); CR25-30 (motion for discovery); CR36-41

(motion for discovery of punishment evidence); CR145-46 (motionfor a second court-

appointed investigator). Defense counsel reviewed the State's file containing "all" of

Jennings's "psychological records" and "sociological records" in the custody of the

Texas Department of Criminal Justice ("TDCJ"), CR268; 29 RR 7. Defense counsel

also interviewed multiple members ofJennings's family regarding his background.

Williams explained the results of his investigation in a factual proffer to the

trial court: "[Jennings] was raised by a single parent in an impoverished home,

impoverished community, by a mother who was addicted to drugs and . . . was

arrested for drug charges [in 1988]." 39 RR 197. Jennings's mother also was

convicted of theft. 39 RR 199. Jennings "only saw his father two or three times," and

his father "never [provided] any support to the family." 39 RR 198. "Many times,

due to his mother's condition, being on drugs, [Jennings] was left alone. He was

often left ... to fend for himself, to obtain food for feeding himself and clothing

himself." 39 RR 198-99. Jennings "completed the Ninth Grade and was a poor

student in school and [although] he had no learning difficulties, had a very difficult

time . . . making the grade in school." 39 RR 197.

Counsel considered four options for presenting mitigation evidence to the

jury. First, counsel wanted Jennings to testify himself See 39 RR 198; USCA5 136-

37. Williams unsuccessfully moved the trial court to limit the State's cross-

examination to only those mitigation-related matters contained in Jennings's

factual proffer. 39 RR 196-200; CR 197-99. Concluding that the risks of an

unrestricted cross-examination outweighed the benefits of Jennings's testimony,

counsel decided, as a matter of trial strategy, not to call him. USCA5 137.

Second, counsel repeatedly interviewed Jennings's mother, Flora, and

considered calling her as a mitigation witness. SHCR 78. Williams made a strategic



decision not to call her, explaining:

My usual practice in preparing for the punishment phase of a capital murder
trial is to interview the defendant and his family in an effort to discover any
favorable evidence that can be presented to the jury at that phase of the trial.
Provided that family members can testify in a manner beneficial to the
defense, I will call them as witnesses at the punishment phase of trial.

Robert Jennings'[s] mother was not very sympathetic to Jennings when I
interviewed her. I elected not to present her as a punishment witness as a
matter of trial strategy.

SHCR 351.

Third, counsel repeatedly interviewed Jennings's sister, Carla, and

considered calling her as a witness. SHCR 80. But counsel again concluded that the

risks outweighed the potential rewards. Williams stated:

I reached the same decision with respect to the issue of calling Jennings'[s]
sister to testify as a punishment witness. Like the mother, I did not think
that [Carla's testimony] would benefit the defense. Also, Jennings'[s] sister
was five or six years younger than [Jennings] who was placed at Gulf Coast
Trade Center in 1973 and then committed to Texas Youth Council in 1974.
From 1975 until the time he was charged with the capital murder offense,
Jennings was convicted for several felony offenses and spent little time out of
prison.

SHCR 351. Moreover, her testimony would provide a target-rich environment for

cross-examination because the State could show that she was complicit in

Jennings's crimes. See, e.g., SHCR 303 (Jennings gave Carla proceeds from armed

robberies); SHCR 305 (Carla drove Jennings to the hospital for an injury he suffered

while fleeing Mr. Peeper's Bookstore).

Fourth, counsel concluded that the best alternative for a mitigation witness

was a Harris County prison chaplain. The chaplain told the jury that he had

counseled Jennings "two to three days a week" while Jennings was awaiting his

capital-murder trial, and testified that Jennings was an asset in the chaplain's

ministry, that Jennings served other inmates, and that Jennings was not



"incorrigible." 39 RR 187-88, 190-91.

During its closing argument, the defense urged the jury to impose a life

sentence, arguing first that Jennings was remorseful, see 39 RR 230-31, 234-36; and

second, that Jennings could be rehabilitated. See 39 RR 228-29, 231-32, 237-38.

The jury rejected Jennings's arguments and sentenced him to death. 39 RR 253-56.

III. The State-Court Proceedings

A. Jennings's habeas claims

Following the conclusion of his unsuccessful direct appeal, Jennings v. State,

No. 70,911 (Tex. Crim. App. Jan. 19, 1993) (unpublished), cert, denied, Jennings v.

Texas, 510 U.S. 830 (1993), Jennings received a new lawyer and, on September 20,

1996, filed a state habeas application urging two claims. SHCR2-38. First, Jennings

argued that he received penalty-phase ineffective assistance of counsel because trial

counsel failed to call his mother and sister, both of whom "could have testified"

regarding Jennings's troubled background, SHCR 26, 77-80 (supporting affidavits).

Second, Jennings argued that trial counsel were ineffective because they

failed to find and present to the jury a psychological report dated June 21, 1978,

and signed by Dr. J.M. Bloom ("Bloom Report"). Dr. Bloom evaluated Jennings to

determine his competency to stand trial for three violent felonies committed in May

1978, and provided superficial evidence that Jennings had "mild organic brain

dysfunction and mild retardation." SHCR 239. Dr. Bloom ultimately concluded,

however, that the superficial evidence was unreliable because Jennings exhibited

classic signs of malingering, and was "attempting to present himself as a mentally

ill person in order to delay proceedings." SHCR 241-42; see also SHCR 241

("Although the results of psychological assessment techniques suggestt ] the

presence of mild mentalt ] retardation and mild organic brain dysfunction, it is the

opinion that these are not severe enough to produce the kind of deficits which Mr.



Jennings manifested during [the] interview."). The Bloom Report was included in

the State's file of Jennings's extraneous offenses, which trial counsel Williams

reviewed before trial. See 29 RR 6-7; SHCR 351. Nevertheless, Williams testified

that he was "unaware of [Dr. Bloom's] prior psychological evaluation." SHCR 41.

Other evidence available or discoverable by trial counsel at the time of trial

was consistent with the Bloom Report and confirmed that Jennings does not suffer

from brain damage or low IQ. For example, the day after Dr. Bloom evaluated

Jennings, Dr. John D. Nottingham performed an independent psychiatric

examination of him. See SHCR 243-44 (Nottingham Report). Dr. Nottingham

described Jennings as "quite evasive" during the interview and concluded that

Jennings "is attempting to appear to be mentally disturbed on a voluntary basis and

to be evasive and withholding, again, on a voluntary basis." SHCR 244. Dr.

Nottingham further concluded that "Where does not appear to be a disease of the

mind or mental defect which would interfere with this individual's ability to consult

with his attorney" or to "understandD the proceedings against him." Id.

Also, on October 26, 1978, the Harris County Pre-Sentencing Investigation

Unit completed a background report on Jennings. See SHCR 248-56 (1978 PSI).

Investigators noted that Jennings obtained his GED and over forty semester hours

of college credit. SHCR 253. In an interview with investigators, Jennings's mother

described him as "intelligent" and "really a good boy." SHCR 255-56. A family

acquaintance told investigators that Jennings "is an intelligent person." SHCR 256.

And, consistent with the impressions of Drs. Bloom and Nottingham, Jennings's

probation officer testified that Jennings was attempting to manipulate the system

to his advantage: "Although he is expressing a desire to rehabilitate himself at this

time, it is felt that he is attempting to manipulate the Court to give him a second

chance which he refused to give the community in which he lived." Id.



Prior to his capital trial for murdering Officer Howard, the state court

ordered Jennings to undergo yet another competency evaluation on April 21, 1989.

See SHCR 245-47 (Brown Report). Dr. Jerome Brown found that Jennings was

"surly," "uncooperative," and attempting to obstruct the State's prosecution of him.

SHCR 246-47. Based on Jennings's demeanor, his responses, and Dr. Brown's

professional experience, Dr. Brown concluded that Jennings "is free of significant

mental illness or mental defect." SHCR 247. And notwithstanding Jennings's efforts

to obstruct the process, Dr. Brown concluded that "it was quite apparent that he is

well aware of his current legal situation and what is taking place concerning the

present proceedings against him." Id.

Jennings's prison records from the 1970s and 1980s further corroborated both

his intelligence and his malingering motivations. After he was sentenced to prison—

and thus had nothing to gain from malingering during his mental-health exams—

Jennings could suddenly remember the year of his birth and his father's name.

Compare SHCR 262, 267; with SHCR 47 (Bloom Report) (claiming not to remember

those details). Jennings also assembled an impressive array of academic

achievements while incarcerated: Jennings scored 105 on an IQ test, SHCR 341;

earned his GED, SHCR 333; completed 1500 class hours in the TDCJ barbering

college, earning the second-highest grades available for both performance and

proficiency, and.was awarded a professional degree, SHCR 326; completed an

apprenticeship program and passed a written examination to become a certified

butcher, 31 RR 535~36; and completed college courses ranging from basic English

(grade'- A) to business math (grade: B), and never scoring below a C. SHCR 334.

The evidence assembled after Jennings went to prison for capital murder

further supported a conclusion that Jennings did not suffer from mental

impairment. Prison records submitted during state habeas proceedings reveal that



Jennings 1wa]s oriented and displayed] adequate short and long term memory. His

affect [wa]s appropriate and pleasant and there [wa]s no evidence of a thought

disorder. Thinking [wa]s linear and goal oriented. . . . A briefPsychiatric Rating

Scale completed on this inmate fwals within normal limits. Intellectual functioning

[wa]s judged to be at least within the average range as evidenced by his educational

attainments." SHCR 259 (emphasis added); see also SHCR 268 (Jennings's

"appearance, psychomotor activity and behavior seemed normal. . . . The inmate's

thinking process and thought content were clear and he possessed a good memory.")

Moreover, trial counsel's personal experiences with Jennings reinforced their

knowledge of his intelligence and lack of mental-health problems. As Williams

explained, "there was nothing about [Jennings]" in any of Williams's interactions

and conversations with him before and during trial "to indicate that he suffered

from a mental illness or mental retardation." SHCR 352

B. Expert testimony in state habeas proceedings

During the state habeas proceedings in 1996, habeas counsel retained three

doctors to perform post-hoc mental evaluations of Jennings. First, on July 10, 1996,

Dr. Meyer Proler performed an electroencephalography (EEG) test. SHCR 72. EEGs

use electrodes to measure blips in brain activity. See, e.g., Marc Nuwer, Assessment

of Digital EEG, Quantitative EEG, and EEG Brain Mapping: Report of the

American Academy of Neurology and the American Clinical Neurophysiology

Society, 49 NEUROLOGY 277, 278 (1997) (hereinafter, "Nuwer, NEUROLOGY'). A

doctor then visually inspects the blips in search of abnormalities. Id. Dr. Proler

found Jennings's EEG test results "normal." SHCR 72. Dr. Proler then performed a

quantitative electroencephalography (QEEG) test. Id. The QEEG also uses

electrodes to measure blips in brain activity. Some of those blips are "artifacts"—

noise in the data that are not indicative of anything other than the imperfection of



QEEG technology. Some doctors think that, after subtracting the "artifacts" from a

QEEG report, the remainder of the blips can be analyzed using mathematical

equations to reveal neurological abnormalities. The American Academy of

Neurology and the American Clinical Neurophysiology Society, however, have

concluded that QEEGs are too subjective, unreliable, and error-prone to be used in a

clinical setting for diagnosing "postconcussion syndrome, mild or moderate head

injury, learning disability," or any related neurological problem. Nuwer,

NEUROLOGY at 285. Despite the unreliability of the QEEG, Dr. Proler

nevertheless found that Jennings's QEEG blips were consistent with "affective

disorder and/or learning disability," and suggested that Jennings might benefit

from being "treated with antidepressants." SHCR 73. He hastened to add, however,

that his analysis of Jennings's report had no independent probative value and

"serves only as an adjunct to other clinical evaluations." Id.

Second, on July 25, 1996, Jennings was given a single photon emissions

tomograph (SPECT) study. SHCR 75-76. Jennings was injected with a "tracer"

molecule and then studied to see how that tracer coursed through his brain. SHCR

75. The SPECT technician then gave some—but not all—of the test results to Dr.

Theodore Simon. Id. Dr. Simon emphasized that he never received from the tester

the "banded color table" used to conduct the test, and thus he had no means to

interpret the colors in the test results. Id. Dr. Simon further emphasized that he

had no information regarding "the binding or age on the tracer" used to conduct the

SPECT study—a dramatic limitation, given that "this is a highly unstable tracer

which should be injected within fifteen minutes of preparation." Id. Dr. Simon noted

that the SPECT results were consistent with a "brain [that] has been injured," but

he did not explain how he could reach that conclusion without the banded color

table, nor did he explain whether he could have any confidence in the results



without knowing anything about the "highly unstable tracer" used in the test. Id.

Third, Drs. Proler and Simon sent their highly contingent conclusions to

consultant, Dr. Windel Dickerson. SHCR 67. Dr. Dickerson concluded that

Jennings is not mentally retarded, but nevertheless concluded that the QEEG and

SPECT tests performed by Drs. Proler and Simon "confirm my earlier hypotheses

that Mr. Jennings suffers from periods in which impulsive action overcomes the

capacity for reason and foresightful [sic] action." SHCR 68. Dr. Dickerson did not

mention the limitations, qualifications, or reservations that Drs. Proler and Simon

expressed in performing their tests, did not explain how his conclusion was

supported by the QEEG and SPECT results, and did not explain how or why his

suspicions were consistent with the Nottingham Report, the 1978 PSI, the Brown

Report, or Jennings's numerous academic achievements and credentials.

In response, the State hired Dr. Victor Scarano to evaluate Jennings's

information. SHCR 336. Dr. Scarano concluded that nothing in Jennings's medical

history or the facts of his criminal conduct was consistent with mental retardation,

organic brain dysfunction, or impulse-control problems. SHCR 336-45. Dr. Scarano

further criticized Dr. Dickerson's reliance on the QEEG and SPECT results. SHCR

345-47. He emphasized that "[a] specific clinical advantage has yet to be

unequivocally demonstrated for any of the quantitative EEG or mapping

techniques" used by Jennings's experts. SHCR 347; accord Nuwer, NEUROLOGY at

285. And he noted that, even if the SPECT results could be considered a reliable

picture of Jennings's brain in 1996, they would "tell[ ] nothing about the brain in

1988" when Jennings murdered Officer Howard. SHCR 346.

C. The state habeas decision

The state trial court entered written findings of fact crediting the State's

evidence and discrediting Jennings's evidence, along with conclusions of law

10



rejecting Jennings's application for relief. See SHCR 410-26. It found, as a matter of

fact, that Jennings "was malingering a mental disease or defect" when he pretended

to have a low IQ and symptoms consistent with "mild organic brain dysfunction"

during his interview with Dr. Bloom. SHCR 411. It further found that Jennings

"was intentionally evasive, withheld information, and attempted to appear mentally

disturbed on a voluntary basis" during his interview with Dr. Nottingham. SHCR

412. It credited as persuasive Dr. Scarano's report and discredited as unpersuasive

Dr. Dickerson's report. SHCR 413. It further credited the overwhelming record

evidence of Jennings's intelligence—ranging from Jennings's GED, college

coursework, butchering certificate, and barbering classes to the methodical

planning of his criminal activities. And on the basis of that evidence, found that

trial counsel would have had no reason to look for the Bloom Report (or to suspect

that Jennings had any mental problems even had they found it). SHCR 413-15. The

state court thus found that Jennings "failted] to demonstrate that he suffers from

mental retardation or organic brain dysfunction." SHCR 414. Therefore, Jennings

failed to show either that his trial counsel were deficient or that he suffered

prejudice. SHCR 425. Accordingly, it recommended denial of Jennings's habeas

application, and the CCA agreed.

Next, the state court found that Jennings's trial counsel made reasonable and

fully informed decisions not to present evidence regarding his background through

Flora, Carla, or Jennings himself. SHCR 415-17. The court concluded, as a matter of

fact, that trial counsel were aware of what both women would say but nonetheless

selected, as a matter of trial strategy, to not present" their testimony because it

"would not benefit [Jennings]." SHCR 416. The court further concluded that trial

counsel's strategy was reasonable given the potentially damaging facts the State

could have introduced through cross-examinations of the witnesses. SHCR 416-17.

11



On the basis of those findings, the court found that Jennings failed to show either

that his trial counsel were deficient or that he had suffered prejudice, SHCR 425,

and recommended that the CCA deny Jennings's habeas application. The CCA

agreed and denied relief. See Ex parte Jennings, Nos. AP-75806 & AP-75807, 2008

WL 5049911 (Tex. Crim. App. Nov. 26, 2008).

TV. Disposition in the Federal District Court

Without mentioning the state court's factual findings or the presumption of

correctness that AEDPA attaches to them, see 28 U.S.C. § 2254(e)(1), the federal

district court issued its own factual findings and then granted habeas relief, finding

trial counsel's decision not to present Jennings's sister's testimony—because she

was "too young to remember pertinent events and conditions"—was objectively

unreasonable and not sound trial strategy, as was trial counsel's decision to present

no evidence of Jennings's background. Jennings v. Thaler, No. H-09-219, 2012 WL

1440387, at *4 (S.D. Tex. Apr. 23, 2012).

Second, the court found as a matter of fact that "Dr. Bloom's report did

conclude that Jennings has low IQ and brain damage." Id. at *5. And, without

acknowledging the additional evidence credited by the state court, the district court

concluded that trial counsel were objectively deficient for failing to uncover Dr.

Bloom's findings. Id.

Third, the district court concluded Jennings was prejudiced by trial counsel's

failure to call Carla and to uncover the Bloom Report. The court found that, if

presented with evidence of brain damage, poor impulse control, and low IQ, a juror

could have voted to save his life. Id. at *6. The court also concluded that the

evidence of Jennings's background and character, along with evidence of mental

impairment might have been sufficient to lead at least one juror to conclude that

Jennings did not deserve death. Id. at *7. The court found that "[t]he similarities

12



between this case and Williams are too strong to ignore, and the [CCA] 'decided

[the] case differently than . . . [the Supreme Court] has on a set of materially

indistinguishable facts.'" Id. (citing Williams v. Taylor, 529 U.S. 362, 406 (2000)).

V. Disposition in the Fifth Circuit

The Director timely appealed to the Fifth Circuit. USCA5, 123-25. When

Jennings filed his Appellee's brief, he raised a "cross-point" for appeal on a claim

decided against his interest by the district court, but did not seek COA from the

district court or the Fifth Circuit on this issue. Following oral argument, the Fifth

Circuit reversed the district court, dismissed Jennings's cross-point and denied

COA, and rendered judgment denying habeas relief. Jennings v. Stephens, No. 12-

70018, 2013 WL 3787589, *12 (5th Cir. July 22, 2013). No execution date is set. t.

REASONS FOR DENYING THE WRIT

The Rules of the Supreme Court provide that review on writ of certiorari is

not a matter of right, but of judicial discretion, and will be granted only for

"compelling reasons." Sup. Ct. R. 10 (West 2011). Jennings advances no compelling

reason, and none exist. First, the record shows Jennings has an IQ score of 105,

and any evidence to the contrary is unreliable, tainted by evidence of Jennings's

malingering, and refuted by expert testimony. Second, Jennings's trial counsel

made a fully informed and strategic decision not to call Jennings's mother or sister

as mitigation witnesses. Third, Jennings's Penry1 argument is defaulted in the state

court and otherwise meritless. Finally, only one court has held that a COA and

cross-appeal are unnecessary for a prisoner to enlarge the relief he won in the

district court, and that court relied on inapposite cases involving private civil

appeals and hence do not reflect the COA's "gatekeeping function." Gonzales v.

Thaler, 132 S. Ct. 641, 650 (2012).

Penry v. Lynaugh, 492 U.S. 302, 323-25 (1989) (Penry t)
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I. The Fifth Circuit Committed No Error by Reversing the District Court's
Grant of Federal Habeas Relief Based Upon the Assistance of Counsel at the
Punishment Phase of Trial. (Issues I and II)

The Fifth Circuit committed no error in reversing the district court's grant of

habeas relief on two ineffective-assistance-of-trial-counsel claims. The state court

reviewed these claims on the merits and denied relief. Under AEDPA's relitigation

bar, 28 U.S.C. § 2254(d), federal habeas relief was thus foreclosed under all but the

most limited circumstances. Harrington v. Richter, 131 S. Ct. 770, 785-86 (2011).

Specifically, a federal writ of habeas corpus may not issue unless the state court's

adjudication of the constitutional claim (l) '"was contrary to' federal law then

clearly established in the holdings of the Supreme Court; or (2) '"involved an

unreasonable application of" clearly established Supreme Court precedent; or (3)

'"was based on an unreasonable determination of the facts' in light of the record

before the state court." Id. at 785 (quoting Williams, 529 U.S. at 412); § 2254(d).

Ineffective-assistance-ofcounsel claims are particularly difficult to win under

§ 2254(d). To obtain relief, the petitioner must first demonstrate deficient

performance by showing that trial counsel's conduct falls beyond the bounds of

prevailing, objective professional standards. Strickland v. Washington, 466 U.S.

668, 688 (1984). The reviewing court must ask whether counsel's performance

"amounted to incompetence under 'prevailing professional norms,' not whether it

deviated from best practices or most common custom." Richter, 131 S. Ct. at 788

(citing Strickland, 466 U.S. at 690).

Second, a petitioner must affirmatively prove prejudice by demonstrating "a

reasonable probability that, but for counsel's unprofessional errors, the result of the

proceeding would have been different." Williams, 529 U.S. at 391 (citing Strickland,

466 U.S. at 694). Regarding counsel's failure to investigate and present mitigating

evidence at the punishment phase of trial, the reviewing court must "reweigh the
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evidence in aggravation against the totality of available mitigating evidence[,]"

including that adduced at trial, as well as the habeas proceeding. Wiggins v. Smith,

539 U.S. 510, 534 (2003). The "likelihood of a different result must be substantial,

not just conceivable." Richter, 131 S. Ct. at 792.

Furthermore, while "[s]urmounting Strickland's high bar is never an easy

task," "[establishing that a state court's application of Stricklandwas unreasonable

under § 2254(d) is all the more difficult." Id. at 788. In particular:

The standards created by Strickland and § 2254(d) are both highly
deferential, and when the two apply in tandem, review is doubly so. The
Stricklandstandard is a general one, so the range of reasonable applications
is substantial. Federal habeas courts must guard against the danger of
equating unreasonableness under Strickland with unreasonableness under §
2254(d). When § 2254(d) applies, the question is not whether counsel's actions
were reasonable. The question is whether there is any reasonable argument
that counsel satisfied Strickland's deferential standard.

Id. (citation and internal quotation marksomitted). Thus, the reviewing court "must

apply a 'strong presumption' that counsel's representation was within the 'wide

range' of reasonable professional assistance," id. at 787, and second, the court must

apply that "strong presumption" through the highly "deferential lens of § 2254(d),"

Knowles v. Mirzayance, 556 U.S. Ill, 121 n.2 (2009). This Court has explained:

If this standard is difficult to meet, that is because it was meant to be. As
amended by AEDPA, § 2254(d) stops short of imposing a complete bar on
federal court relitigation of claims already rejected in state proceedings. . . .
As a condition for obtaining habeas corpus from a federal court, [however,] a
state prisoner must show that the state court's ruling on the claim being
presented in federal court was so lacking in justification that there was an
error well understood and comprehended in existing law beyond any
possibility for fairminded disagreement.

Richter, 131 S. Ct. at 786-87 (citation omitted).

Jennings's claims before the district court failed to rise to this standard. The

district court impermissibly substituted its own factual findings and legal

conclusions for those of the state court. This de novo review was inconsistent with

15



AEDPA, and the Fifth Circuit committed no error in reversing the decision.

A. Jennings suffered no prejudice from trial counsel's decision not to
present potential evidence of low IQ or brain damage. (Issue I).

Record evidence indicates that Jennings has an IQ of 105. See SHCR 341.

Jennings nonetheless complains that his trial lawyers were ineffective for failing to

uncover a 1978 report showing that Jennings (l) malingered during another IQ test

and (2) through malingering, evidenced "mild organic brain dysfunction and mild

retardation." This claim falls short of satisfying AEDPA's relitigation bar.

The CCA declined to decide whether trial counsel was deficient holding only

that Jennings suffered no prejudice. Ex parte Jennings, 2008 WL 5049911, at *5.

The CCA reasoned that evidence of mental impairment would not have influenced

the jury's determination of the "deliberateness" special issue because the evidence

was unreliable, and concluded that there is no reasonable probability—considering

the meager mitigating evidence admitted at trial as well as the evidence developed

during the habeas corpus proceedings—that Jennings's jury would have found

sufficient mitigating facts to warrant a life sentence. Id. at *6-7.

This conclusion was entitled to deference, and the Fifth Circuit committed no

error in reversing the district court's grant of relief. The Fifth Circuit correctly

concluded that Jennings failed to show prejudice under Strickland. Jennings v.

Stephens, 2013 WL 3787589, at *4. The Fifth Circuit disagreed with the district

court's application of Williams, finding"there was significantly more mitigation

evidence available in Williams than here[,]" and concluding Jennings's evidence was

not of the same magnitude. Id. at *5. The Fifth Circuit was also not persuaded by

the additional evidence developed during the state habeas proceeding, finding:

At best, Jennings relies on the opinions of dueling experts who would have
provided conflicting evidence concerning his mental capacity. This is
insufficient to meet the burden under AEDPA's deferential standard, which
requires Jennings to show that no reasonable jurists would have reached the

16



same conclusion as the state habeas court. The [CCA] did not reach an
unreasonable conclusion regarding the lack of prejudice, and under AEDPA
its decision should stand.

Id. at *7; see Chester v. Thaler, 666 F.3d 340, 349 (5th Cir. 2011) ("Proceedings at

the trial court were a battle between experts with additional testimony and

evidence that was inconclusive and invited credibility testing. It is not this court's

place to second-guess the court's credibility determinations.")

As that court correctly noted, to obtain relief from the state court, Jennings

had to establish a "reasonable probability" that at least one juror would have

persisted in a negative answer to a special issue based upon the evidence that his

attorneys did not present. Id. at *4. The state court concluded he did not. Therefore,

to overcome AEDPA's relitigation bar and avoid paying deference to the state court

findings, Jennings had to establish that "no reasonable person could adopt the state

habeas court's position that no prejudice occurred." Id. at *4; see Richter, 131 S. Ct.

at 788 (under § 2254(d), court must ask "whether there is any reasonable argument

that counsel satisfied Strickland's deferential standard."). The Fifth Circuit

correctly concluded that the district court erred in finding no reasonable person

would have adopted the state court's position. The evidence in existence at the time

of trial showed that Jennings was of normal intelligence and malingered in an

attempt to evade punishment. Any evidence that could have been presented at trial

suggesting Jennings suffered from brain damage or low IQ would have been subject

to damaging cross-examination and contrary evidence from competing experts.

Jennings's argument rests on trial counsel's failure to locate the Bloom

Report and subsequently investigate Jennings's mental health. However, trial

counsel's performance was not deficient. Every document in existence at the time of

trial showed that Jennings was intelligent and merely malingering in an attempt to

evade punishment. Given everything counsel knew, or could have known, about
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Jennings's intelligence, counsel performed a reasonable investigation and then

reasonably chose to focus their limited resources on other defenses. 5ee, e.g., Bobby

v. Van Hook, 558 U.S. 4, 11 (2009) (Defense counsel can avoid activities that appear

"distractive from more important duties."); Richter, 131 S. Ct. at 789 ("Counsel was

entitled to formulate a strategy that was reasonable at the time and to balance

limited resources in accord with effective trial tactics and strategies.").

Both the CCA and the Fifth Circuit agreed that Jennings's claim failed for

lack of prejudice. See Ex parte Jennings, 2008 WL 5049911, at *5; Jennings, 2013

WL 3787589, at *4-7. This finding was entirely reasonable. Even if counsel had

attempted to prove that Jennings had low IQ or brain damage, there is no chance

that their efforts would have changed the result of the punishment proceeding.

Jennings's habeas counsel was unable to proffer any expert who could conclusively

and credibly state that he suffered from a low IQ or brain damage. And any mental

health evidence that trial counsel might have presented would have just as likely

hurt Jennings because it would have been double-edged, and his experts would have

been subject to devastating cross-examination.

Specifically, had Williams presented the Bloom Report to the jury, the

defense could have been eviscerated on cross-examination, using the Bloom Report

itself (which found Jennings was a malingerer) and other evidence in existence at

the time (the Nottingham Report, the 1978 PSI, the Brown Report, Jennings's

scholastic achievements, his professional certifications, and his 105 IQ score). No

one reasonably could expect a jury to confront that lopsided presentation and reach

a different conclusion. See Cullen v. Pinholster, 131 S. Ct. 1388, 1410 (2011); Wong

v. Belmontes, 558 U.S. 15, 24-27 (2009); Mitchell v. Epps, 641 F.3d 134, 151 (2011).

Moreover, had counsel commissioned new tests based on suspicions raised by

the Bloom Report, they would have come up empty. Even with the benefit of

18



hindsight and seven extra years of technological development, Jennings proffered

only two neurological tests in 1996 to suggest that he may have a learning

disability, may benefit from antidepressants, and may have a brain injury of

unspecified type and severity. Even on their own terms, those tests are unreliable—

both because professional authorities in neurology have rejected Jennings's use of

QEEG, see Nuwer, NEUROLOGY at 285, and because he has no basis for believing

his SPECT test results are premised on sound methodologies. Those liabilities

would have provided ample fodder for cross-examination, and the state court

reasonably found the post-hoc evidence incredible. See id.', SHCR 345*47 (Scarano

Report). And Jennings's own habeas expert concedes that QEEG tests and SPECT

scans could have been unavailable in 1989. SHCR 68. But no matter what tests

Williams could have commissioned or deficits the tests could have purported to

show, the defense still would have had to persuade the jury to believe their hired

experts over the unanimous agreement by disinterested doctors dating back

decades, all of whom previously found Jennings was not brain-damaged and was

faking any alleged mental impairment.

Had the jury credited such post-hoc evidence at all, it likely would have found

it an aggravating factor favoring the death penalty. <See Atkins v. Virginia, 536 U.S.

304, 321 (2002) (recognizing mitigating evidence can be a "two-edged sword"); Penry

I, 492 U.S. at 323-25 (same); Ladd v. Cockrell, 311 F.3d 349, 359-60 (5th Cir. 2002)

(evidence of mental retardation and low IQ is "double-edged" because it might

suggest lack of moral culpability or future dangerousness). Or the jury could have

rejected the hypothetical mental-health evidence—as the CCA did—as irrelevant

because it could not explain or excuse the deliberateness and calculated cold

bloodedness inherent in Jennings's criminal activity including the execution-style

murder of a police officer. *See Exparte Jennings, 2008 WL 5049911, at *6-7.
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In sum, the evidence is not sufficient to demonstrate that no reasonable

jurists would have reached the same conclusion as the state habeas court, and the

Fifth Circuit did not err in reversing the district court's grant of habeas relief.

Jennings nevertheless argues that the Fifth Circuit erred in failing to

recognize that the CCA applied an erroneous legal standard of review for

determining prejudice—that at least ten jurors would have answered a special issue

in a way that would have resulted in a life sentence, instead of only one juror.

Petition at 20. Jennings argues that this alleged "ten-juror" analysis conflicts with

Wiggins, which requires only proof that at least one juror would have answered the

issues differently to demonstrate prejudice. See 539 U.S. at 537.

First, the CCA applied the correct standard in deciding that Jennings failed

to prove prejudice. Strickland requires the petitioner to "show that there is a

reasonable probability that, but for counsel's unprofessional errors, the result of the

proceeding would have been different. A reasonable probability is a probabihty

sufficient to undermine confidence in the outcome." 466 U.S. at 694. In assessing

prejudice, the CCA held Jennings to this burden. See Ex parte Jennings, 2008 WL

5049911, at *2. The CCA specifically acknowledged the ability of one juror to view

the proposed evidence as mitigating. See id. at *7 ("A rational juror might even

believe that an individual growing up with frontal and/or temporary lobe damage

has endured a generally more disadvantaged life than one who suffered no such

disability.") (emphasis added). But the CCA also noted there was "precious little

other evidence of mitigating value to counter-act the substantial, non-statutory

aggravating circumstances in this case." Id. The CCA thus concluded there was no

reasonable probability that Jennings's jury would have viewed the "meager

testimony at trial together with the evidence developed during the habeas

proceeding" as sufficiently mitigating to warrant a life sentence. Id. at *!'•> see also
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Wiggins, 539 U.S. at 534 (requiring court to reweigh evidence in aggravation

against available mitigating evidence). The CCA relied upon the controlling

precedent of this Court in concluding that Jennings failed to prove that, given the

evidence, any rational juror—not even one—would have concluded differently.

In granting relief, the district court did not suggest that the CCA applied an

erroneous standard, but concluded that the state court's prejudice determination

was an unreasonable determination of the facts because that court believed that

evidence of brain damage and poor impulse control could have convinced at least

one juror to answer the deliberateness special issue differently. Jennings v. Thaler,

2012 WL 1440387, at *6. However, the Fifth Circuit properly reversed on grounds

that Jennings's evidence—which only conflicted with the state's evidence but did

not disprove it—was insufficient to meet the required burden under AEDPA's

deferential standard, that is, no reasonable jurist would have reached the same

conclusion as the state habeas court. Jennings v. Stephens, 2013 WL 3787589, at

*7. The conflicting evidence did not demonstrate the state court's ruling "was so

lacking in justification that there was an error well understood and comprehended

in existing law beyond any possibility for fairminded disagreement." Richter, 131 S.

Ct. at 786-87. The district court improperly substituted its own factual findings for

those of the state court and failed to apply proper deference to the state court's

findings, including credibility determinations, as required under AEDPA. See 28

U.S.C. § 2254(e)(1). Therefore, the Fifth Circuit committed no error in reversing.

Finally, Jennings faults the Fifth Circuit for distinguishing his case from

Williams on grounds that Williams presented "significantly more mitigation

evidence," asserting that this "comparative analysis" was impermissible. As support

for his argument, Jennings relies on a series of Supreme Court cases which held

that the presence of an unconstitutional nullification instruction required reversal

21



of a death sentence, regardless of the quantity or quality of mitigating evidence

presented at the punishment phase of trial. Petition at 21-22 (citing Abdul-Kabir v.

Quarterman, 550 U.S. 233 (2007); Brewer v. Quarterman, 550 U.S. 286 (2007);

Smith v. Texas, 550 U.S. 297 (2007)). Jennings extends the holdings of these Eighth

Amendment cases too far.

These cases hold that the pre-Pei2ryjury instructions in Texas were fatally

flawed because they prevented the jury from meaningfully considering and giving

effect to mitigating evidence. See AbduIKabir, 550 U.S. at 264-65; Brewer, 550 U.S.

at 288-96; Smith, 550 U.S. at 310. The deficient instructions prohibited the jury

from considering any relevant mitigating evidence, regardless of the quality or

quantity of that evidence as compared to other cases. But these opinions find fault

with the jury instructions themselves, not the comparison of evidence to that in

other cases. Indeed, this Court's interpretation of AEDPA in Williams invites a

"comparative analysis" in a Strickland context, holding that a state-court decision is

contrary to clearly established precedent if it "confronts a set of facts that are

materially indistinguishable from a decision of this Court and nevertheless arrives

at a result different from our precedent." 529 U.S. at 406.

Regardless, the Fifth Circuit did not deny relief simply because Jennings's

evidence did not rise to the level of that in Williams. Jennings ignores the Fifth

Circuit's subsequent analysis, weighing all available evidence from the trial and

state habeas proceeding, before concluding that Jennings failed to meet his burden

of proving prejudice. The Fifth Circuit reweighed the evidence as required by this

Court's precedent, with a substantial amount of deference paid to the reasonable

determination of the state habeas court. See Wiggins, 539 U.S. at 534. This

analysis comports with this Court's clearly established precedent.
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B. Trial counsel was not ineffective, and Jennings suffered no
prejudice from trial counsel's decision not to present evidence of a difficult
childhood. (Issue II)

Jennings complained that trial counsel was ineffective for failing to present

mitigation testimony from Jennings, his mother, and his sister regarding his

difficult childhood. The Fifth Circuit reversed the district court's grant of relief,

concluding there was no error in the state court conclusion that Jennings's

attorneys "reasonably could have decided that the risks associated with [Carla's]

unsympathetic testimony outweighed any benefits." Jennings v. Stephens, 2013

WL 3787589, at *8. The court reasoned that evidence of a disadvantaged

background can be a "'double-edged' sword," and, because Jennings's attorneys

could reasonably conclude that resources were better spent focusing on Jennings's

lack of future dangerousness, the CCA reasonably concluded that trial counsel was

not deficient with respect to their strategic decision to omit this evidence. Id.

Jennings asks for certiorari review of the Fifth Circuit's decision. Petition at 26-34.

But the Fifth Circuit committed no error. It is undisputed that trial counsel

knew of Jennings's background and Jennings does not argue that trial counsel

should have investigated more. Rather, Jennings argues trial counsel made a bad

decision, and that trial counsel must always present mitigating evidence, even if the

evidence is double-edged. Jennings cites no authority to support this proposition,

nor does this Court impose such a requirement. See Pinholster, 131 S. Ct. at 1410;

Belmontes, 558 U.S. at 24-27.

Trial counsel acted both strategically and on the basis of complete

information in deciding which witnesses to call in the punishment phase. The state

habeas court found as a matter of fact that (l) "defense counsel were aware of

potential background evidence concerning [Jennings]," and (2) they "elected, as a

matter of trial strategy," not to present it. SHCR 416. Jennings also conceded that
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counsel "knew about [Jennings's] disadvantaged background" and made a "strategic

decision" not to present it. USCA5 32. Thus, the only question is whether counsel's

fully informed decision nonetheless falls into the small category of trial strategies

that, even after eliminating the distorting view of hindsight, were "so ill chosen that

it permeates the entire trial with obvious unfairness." Pape v. Thaler, 645 F.3d 281,

291 (5th Cir. 2011) (citation and internal quotation marks omitted).

Jennings cannot prove that trial counsel's fully informed strategy decision

was deficient. "[A]n attorney's strategic choices, usually based on information

supplied by the defendant and gathered from a thorough investigation of the

relevant law and facts, 'are virtually unchallengeable.'" Bryant v. Scott, 28 F.3d

1411, 1415 (5th Cir. 1994) (quoting Strickland, 466 U.S. at 690-91). Jennings's trial

lawyers were "entitled to formulate a strategy that was reasonable at the time and

to balance limited resources in accord with effective trial tactics and strategies."

Richter, 131 S. Ct. at 789. In evaluating defense counsel's chosen strategy, the

reviewing court must be "highly deferential" and must make every effort to

"eliminate the distorting effects of hindsight." Strickland, 466 U.S. at 689.

In this case, it is undisputed that trial counsel knew of Jennings's troubled

childhood. But counsel concluded that Jennings's upbringing would carry less

mitigating force than his remorse, capacity for rehabilitation, and the fact that he

would not commit "acts of violence" in prison if given a life sentence. See Clark v.

Thaler, 673 F.3d 410, 419 (5th Cir. 2012) (noting this Court "has explicitly rejected

a 'constitutional duty to investigate' applicable to all cases, instead emphasizing

that the 'constitutionally protected independence of counsel' precludes the

establishment of a 'particular set of detailed rules' or even 'specific guidelines'

beyond reasonableness" (quoting Pinholster, 131 S. Ct. at 1406)).

Likewise, Jennings's counsel reasonably could fear the jury's reaction to
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unsympathetic testimony from Flora and Carla, see SHCR 351, because if his own

mother and sister did not feel strongly about sparing his life, it is unclear why

twelve strangers should. See Woods v. Thaler, 399 Fed. App'x 884,893-94 (5th Cir.

2010) (counsel did not call "self-centered, uncaring mother" because she would not

be an effective witness). Moreover, calling either woman would have opened the

door to wide-ranging cross-examination regarding, among other things, Jennings's

bad character, traits, and acts,* the money he stole and then shared with them; and

the things he said or did while in the car with Carla immediately after he murdered

Officer Howard. See SHCR 416-17. As found by the state court, Carla and her

mother had already provided potentially harmful information on a 1978 PSI

report—Jennings was very moody and tended to withdraw, he was "mixed up," he

was constantly truant and in trouble with the law as juvenile, and exhibited

strange or usual behavior. SHCR 417.

The district court's justifications for rejecting the state court's decision are

untenable. First, the district court found unpersuasive trial counsel's statement

that Jennings's sister was too young to remember pertinent events. See Jennings v.

Thaler, 2012 WL 1440387, at *4. But Jennings's counsel said no such thing.

Rather, trial counsel Williams stated first that, like that of her mother, he "did not

think that the testimony of Jennings'[s] sister would benefit the defense." SHCR

351. Trial counsel went on to add: "Also, Jennings'[s] sister was five or six years

younger than [Jennings]" who "spent little time out of prison" after 1973. SHCR

351. Trial counsel never stated Carla was "too young to remember," as suggested by

the district court; rather, trial counsel asserted Jennings did not spend much time

around his sister.

In any event, trial counsel's stated reasons are the starting point under

Strickland, not the finish line. See Pinholster, 131 S. Ct. at 1407 ("The Court of
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Appeals [i]s required not simply to give the attorneys the benefit of the doubt, but to

affirmatively entertain the range of possible reasons [Jennings's] counsel may have

had for proceeding as they did.") (citations and internal quotation marks omitted));

Richter, 131 S. Ct. at 790 ("Strickland . . . calls for an inquiry into the objective

reasonableness of counsel's performance, not counsel's subjective state of mind.").

In this case, Jennings murdered a police officer in cold blood, firing two of four

bullets into the back of his head "execution style" while he lay face down, moaning

and dying. Ex parte Jennings, 2008 WL 5049911, at *3. In considering how best to

convince the jury not to impose the death penalty for such a crime, counsel

reasonably could decide that efforts to engender sympathy for Jennings on account

of his background would be fruitless or counterproductive. See SHCR 417 (state

habeas court decision crediting defense counsel's choice to argue lack of future

dangerousness); see also Brown v. Thaler, 684 F.3d 482, 498-99 (5th Cir. 2012)

(where Brown and his accomplices murdered four people, defense counsel

reasonably concluded best sentencing strategy was to argue lack of future

dangerousness, rather than lack of moral culpability). And given the risks Carla's

testimony would involve, Jennings falls short of carrying his heavy burden to prove

that his trial counsel "made errors so serious that [they were] not functioning as the

'counsel' guaranteed the defendant by the Sixth Amendment." Strickland, 466 U.S.

at 687," see SHCR 416-17 (finding decision not to present Carla's testimony

reasonable given potential damaging cross-examination evidence).

The district court's second justification for granting federal habeas relief was

that, "[wlhatever damage counsel may have feared from cross-examination of

Jennings or [Flora's] hostility toward her son," was far outweighed by the damage

from presenting no background evidence at all. Jennings v. Thaler, 2012 WL

1440387, at *4. But this Court has rejected this sort of "nothing to lose" theory of
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deficient performance. See Mirzayance, 556 U.S. at 126-27 (reversing court of

appeals' determination that counsel had "nothing to lose" by raising insanity

defense and holding that is not the Sixth Amendment standard for deficient

performance). Indeed, the nothing-to-lose standard is precisely the sort of 20-20

hindsight that Stricklandprohibits. See Richter, 131 S. Ct. at 789.

Finally, the district court asserted that Wiggins and Williams 'make clear

that failure to present available significant mitigating evidence resulting in the

virtual absence of a mitigation case is deficient performance." Jennings v. Thaler,

2012 WL 1440387, at *4. But in fact, Wiggins said the exact opposite. See 539 U.S.

at 533 ("Nor does Strickland require defense counsel to present mitigatingevidence

at sentencing in every case."). And in subsequent cases, this Court has held that

neither Wiggins nor Williams can be read to impose even "a constitutional duty to

investigate," Pinholster, 131 S. Ct. at 1406 (internal quotation marks omitted)—

much less can they be read to create a constitutional duty to present the evidence of

that (nonobligatory) investigation.2 Rather, Wiggins, Williams, and all of the

Court's Strickland jurisprudence establish a much more modest proposition: "the

general requirement of reasonableness." Id:, see Van Hook, 558 U.S. at 9 ("[T]he

Federal Constitution imposes one general requirement-' that counsel make

objectively reasonable choices.").

Jennings nevertheless attacks the Fifth Circuit's reversal of the district

court, first asserting that it is based upon and inaccurate factual premise—that

Carla's testimony was "unsympathetic"—which is not supported by any state court

decision or evidence. Petition at 30-31; Jennings v. Stephens, 2013 WL 3787589, at

*8. However, this factual premise is accurate and supported by trial counsel's

affidavit. Trial counsel attested that he did not call Jennings's mother as a matter

2 But if such a constitutional duty to investigate existed, Jennings concedes that his
lawyers satisfied it. See USCA5 32.

27



of strategy because she was unsympathetic, and that he "reached the same decision

with respect to the issue of calling Jennings's sister to testify as a punishment

witness. Like the mother, I did not think that the testimony of Jennings'[s] sister

would benefit the defense." SCHR 351 (emphasis added); Jennings v. Stephens,

2013 WL 3787589, at *7-8. Trial counsel specifically compared Carla's potential

testimony to Flora's, which he found unsympathetic. The Fifth Circuit's conclusion

was based upon this evidence and does not conflict with any state court finding that

trial counsel's decision to withhold background evidence was an informed, strategic

one. See Ex parte Jennings, 2008 WL 5049911, at *5; SHCR 415-17, 426.

Jennings also faults the Fifth Circuit for failing to give proper consideration

to the testimony that Carla could have provided regarding the sordid conditions of

their home and the poor parenting skills of their mother. Petition at 31. But the

Fifth Circuit did acknowledge the importance of this testimony, noting that

"omitting her testimony meant jurors heard no evidence regarding Jennings'[s]

disadvantaged background." Jennings v. Stephens, 2013 WL 3787589, at *8. But

the court also considered that such evidence could be a "double-edged" sword and

that counsel could reasonably have focused on proving a lack of future

dangerousness. Id. As previously noted, the court of appeals must "entertain a

range of possible reasons" for counsel's behavior, Pinholster, 131 S. Ct. at 1407,

based upon objective not subjective reasonableness, Richter, 131 S. Ct. at 790. Trial

counsel could have made an objectively reasonable decision to forego this evidence

because it was subject to damaging cross-examination. See SHCR 416-17.

Jennings also complains that focusing on a lack of future dangerousness was

not actually trial counsel's strategy, and the Fifth Circuit erred to conclude

otherwise. See Jennings v. Stephens, 2013 WL 3787589, at *8; Petition at 32. He

offers no credible support for this argument. Trial counsel did not state his specific
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strategy in his affidavit. SHCR 350-52. And the fact that trial counsel initially

attempted to call Jennings to proffer background testimony does not mean that

mitigation was trial counsel's primary strategy. Indeed, trial counsel determined

before trial that he would not call Jennings's mother and sister to present similar

evidence, see SHCR 351, and did not alter this decision after the court denied

Jennings's request to testify without cross-examination. This suggests that

counsel's intended strategy was to rely primarily on the chaplain's testimony, which

was clearly aimed at disproving future dangerousness and deliberateness. See

SHCR 417; 39 RR 185-90.

Jennings's also cites to closing argument as further proof that trial counsel

did not intend to rely on a lack of future dangerousness as a punishment strategy.

Petition at 32-33. While trial counsel did not state outright that Jennings would

not be a future danger, the cited portions of trial counsel's closing argument—

suggesting Jennings did not act deliberately, demonstrated remorse, committed no

acts of violence in prison, and the chaplain did not find him incorrigible, see Petition

at 32—clearly weigh against a future dangerousness finding. And trial counsel did

argue that Jennings had committed no "acts of violence" during a prior

incarceration. »See 39 RR 238 (disciplinary violations "weren't acts of violence

because if they were you would have known about it from the State")

Moreover, Jennings fails to prove prejudice for two reasons. First, the omitted

mitigation evidence pales in comparison to the overwhelming aggravating evidence.

See Woodford v. Visciotti, 537 U.S. 19, 26-27 (2002). Jennings committed an

execution-style murder of a police officer, shooting him four times in the head, while

attempting to rob a pornographic video arcade. Add to that Jennings's criminal

past, see Jennings v. Stephens, 2013 WL 3787589, at *1, there is no reasonable

probability that his background evidence creates a substantial likelihood of a
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different result.

Second, as discussed, the evidence that Jennings claims should have been

presented to the jury was double-edged. See Pinholster, 131 S. Ct. at 1410. As this

Court has explained, "[i]n evaluating [the prejudice] question, it is necessary to

consider all the relevant evidence that the jury would have had before it if [defense

counsel] had pursued the different path—not just the mitigation evidence [defense

counsel] could have presented, but also the [State's rebuttal] evidence that almost

certainly would have come in with it." Belmontes, 558 U.S. at 20. Carla's testimony

could have opened the door to even more damaging evidence. Accordingly, Jennings

cannot show a substantial probability that the jury would have reached a different

result had his lawyers presented evidence of his troubled background.

III. The Fifth Circuit Committed No Error in Concluding Jennings Waived
A Prejudice Argument Based Upon Penry II* (Issue III)

Jennings complains the Fifth Circuit erred in holding that the federal

doctrine of waiver precluded the federal habeas court from considering an argument

initially made in a footnote in a state court brief. Petition at 34-37. Jennings asks

for certiorari review and remand to the Fifth Circuit for consideration of the

argument. However, the Fifth Circuit committed no error in concluding this

argument was waived and, regardless, the argument itself is meritless.

This Court issued Penry /between the time that Jennings's jury was selected

and when it was sworn in. Ex parte Jennings, 2008 WL 5049911, *7. Trial counsel

thus requested and received a "nullification instruction" to allow the jury to

consider mitigation evidence. While Jennings's state habeas application was

pending, this Court decided Penry II, holding that similar instructions were

insufficient to cure Eighth Amendment problems with the Texas special issues. Id.

3 Penry v. Johnson, 532 U.S. 782 (2001) (PenryII)
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Jennings thus filed a supplemental habeas application raising an Eighth

Amendment Penry claim on the evidence admitted at trial. SHCR 59-63. The CCA

requested additional briefing on the Strickland claims, as well as whether the trial

court erred in attempting to satisfy the Eighth Amendment dictates of Penry I. Ex

parte Jennings, 2008 WL 5049911 at *1. In this supplemental briefing, in a

footnote near the end of his pleading, Jennings argued:

Had [Jennings's] counsel introduced mitigating evidence of his mental
impairment and disadvantaged background, and thereafter objected to the
nullification instruction, this Court would be obligated to reverse the death
sentence pursuant to [AbduIKabir, Smith, and Brewer]. However, the jury
could consider and give effect to [Jennings's] mitigating evidence of good
behavior while confined in jail in answering the future dangerousness special
issue. See Franklin v. Lynaugh, 487 U.S. 164 (1988). Thus, the nullification
instruction was superfluous under controlling Supreme Court precedent
because counsel did not present and, thus, the jury was not called upon to
consider and give effect to the mitigating evidence of [Jennings's] mental
impairment and disadvantaged background. In short, Penry II is not
applicable.

Applicant's Brief, at 31 n.25; Jennings v. Stephens, 2013 WL 3787589, at *10. The

CCA concluded that it "need not decide whether [Jennings] has waived or invited

any Penry error by requesting a nullification instruction" because no Penry error

occurred in his trial. Ex parte Jennings, 2008 WL 5049911, at *7.

Before the federal district court, Jennings argued—now in the body of his

brief—that the state court should have factored the nullification instruction and

subsequent Supreme Court authority overruling the instruction into its Strickland

prejudice analysis. USCA5 42-43. But the district court dismissed the argument as

an attempt to bring an unexhausted and procedurally defaulted Eighth Amendment

Penry claim regarding mitigating evidence not presented at trial. See Jennings,

2012 WL 1440387, at *7.

The Fifth Circuit concluded that the Panry-based prejudice argument was

now waived because, by raising it only in a footnote, Jennings did not provide the
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CCA with a fair opportunity to consider the substance of the argument. Jennings v.

Stephens, 2013 WL 3787589, at *10 (citing Bridas SAPIC v. Gov't of Turkm., 345

F.3d 347, 356 n.7 (5th Cir. 2003)). The court held that "[t]his argument only

vaguely alerted the state habeas court to his Penrybased prejudice argument and

focused instead on arguing that PenryIIis not applicable. This passing reference to

his Penrybased prejudice argument during his state habeas proceedings does not

suffice to exhaust his claim." Id. at *11. And because the claim was unexhausted

and procedurally defaulted, the court of appeals held that Jennings could not rely

on it to establish prejudice on his Strickland claim. Id.

Jennings argues that his argument was not waived because the CCA

addressed it "in passing." Petition at 36. However, the CCA's opinion, concluding

there was no Eighth Amendment deficiency, addresses the Penry claim raised in

Jennings's supplemental petition, not his prejudice argument raised in a footnote at

the end of his Strickland arguments, in which he ultimately concedes there was no

Penry error. See Ex parte Jennings, 2008 WL 5049911, at *7'8. Jennings never

stated that this argument weighed in favor of a prejudice determination. And the

CCA does not mention the Penry argument at all in the context of his Strickland

claims. See id. at *2-7. Given that Jennings also raised an Eighth Amendment

claim, the Fifth Circuit rightly noted that his footnote "only vaguely alerted" the

state court to a potential prejudice argument apart from the Eighth Amendment

claim. Jennings v. Stephens, 2013 WL 3787589, at *11.

Jennings complains that the Fifth Circuit erred in relying on Bridas because

it involves the Federal Rules of Appellate Procedure, which do not apply to Texas

appellate briefs. Petition at 35-36. However, the applicable Texas Rule of Appellate

Procedure and the federal rule are quite similar.4 Both rules possess the same

Compare Tex. R. App. Proc. 38.1(0 ("The brief must contain a clear and concise
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requirements that petitioner provide argument in support of his contentions, with

citation to authority and the record. Neither rule addresses claims raised in a

footnote. Jennings admits that, "[u]nder Texas law, a ground for relief raised in a

footnote, without citation to authority, is inadequately briefed and will not be

considered on appeal." Petition at 36 (citing Penry v. State, 903 S.W.2d 715, 765

(Tex. Crim. App. 1995)). But he provides no authority to support his conclusion that

an argument raised only in a footnote, with citation to authority, sufficiently

exhausts the argument in state court. Because he cites no contrary state authority,

and given the similarity of the state and federal rules, Jennings fails to demonstrate

that the Fifth Circuit erred in concluding this argument was waived.

Regardless, the Penry issue is irrelevant to the prejudice inquiry. Jennings

insists that the CCA should have factored this issue into its prejudice analysis,

arguing that "had trial counsel presented mitigating evidence of [Jennings's] mental

impairment or disadvantaged background, any death sentence would have been

reversed based on the nullification instruction that the jury received in violation of

[Penry /and Penry //I." Petition at 34. This position is insupportable because it

suggests the state should consider the likely impact of trial counsel's performance

on the outcome of his appellate proceedings. However, prejudice is determined by

contemplating whether counsel's error had any effect on the proceedings in which it

was made. What might happen later on appeal as a result of decisions not yet

announced by this Court is irrelevant to this inquiry.

Furthermore, Penry claims must be reviewed on the basis of evidence

actually presented at trial, not evidence that could have been presented. See Ex

parte Jennings, 2008 WL 5049911, at *8 (citing Ex parte Kunkle, 852 S.W.2d 499,

argument for the contentions made, with appropriate citations to authorities and to the
recordU") with Fed. R. App. Proc. 28(a)(8)(A) (requiring appellant's argument to contain
"appellant's contentions and the reasons for them, with citation to the authorities and parts
of the record on which the appellant relies" )
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504 (Tex. Crim. App. 1993; Miniel v. Cockrell, 339 F.3d 331, 338 (5th Cir. 2003)). If

Jennings raised an Eighth Amendment Penry claim based upon evidence not

presented at trial, the claim would be foreclosed by state and Fifth Circuit

precedent. Jennings should not be permitted to circumvent this law by raising this

argument as part of a Strickland prejudice claim. Federal habeas relief is not

available for this claim, and this Court need not grant certiorari.

rV. The Fifth Circuit Committed No Error in Dismissing Jennings's Cross-
Appeal. (Issue TV)

Jennings complains that the Fifth Circuit erred in dismissing his cross-point

because he did not file a separate notice of appeal or motion for COA. Jennings

argues that he did not need to file such appeal because the court acquired

jurisdiction over his entire Strickland claim as a result of the Respondent's appeal.

Petition at 37-39. The Fifth Circuit committed no error.

The district granted habeas relief to Jennings on two ineffective-assistance-

of-counsel claims, but denied relief on a third, and did not sua sponte grant COA.

The Director appealed on the two claims for which relief was granted. Jennings did

not timely cross-appeal or seek COA from the Fifth Circuit on any of the rejected

claims, as required by 28 U.S.C. § 2253(c). But when Jennings responded to the

Director's appellant's brief, he raised a cross-point, arguing that the district court

erred in upholding the state court decision on a third claim—that trial counsel was

ineffective during the punishment-phase summation. Brief for Appellee, at 51-53.

In his reply brief, the Director countered that the "cross-point" was improper and

meritless because Jennings had not sought COA, and the Fifth Circuit lacked

jurisdiction to consider the claim. Reply, at 27-28; see Gonzales, 132 S. Ct. at 649.

Jennings responded that, because the district court granted relief on the basis of

ineffective assistance of counsel, the Court could consider any aspect of his

Strickland claim rejected by the district court. *S"ee Appellee's Supplemental
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Authority, filed March 27, 2013. While noting a split in the circuits, the Fifth

Circuit adhered to its controlling authority, holding that Jennings "must advance

arguments establishing jurisdiction." Jennings v. Stephens, 2013 WL 3787589, at

*12J see Hargrave v. Fibreboard Corp., 710 F.2d 1154, 1159 (5th Cir. 1983).

Jennings now complains that the rule requiring a separate notice of appeal

and motion for COA should not apply where a petitioner raises one ground of

ineffective assistance of counsel with multiple allegations of deficient performance,

but the district court grants reliefon some but not all allegations. Jennings argues

that if the respondent appeals the district court's determination, the petitioner

should not need to file a separate notice of appeal and motion for COA to seek

review of the rejected allegation; rather, the appellate court acquires jurisdiction

over the entire claim as a result of the respondent's notice of appeal. Jennings cites

no authority in support of the proposition, but asks this Court to grant certiorari to

resolve the circuit split on the jurisdictional issue identified by the Fifth Circuit.

This Court need not grant certiorari review to resolve a circuit split. It

appears that only the Seventh Circuit holds that an additional COA is unnecessary

where an appeal is already before the court of appeals on the state's appeal of a

grant of habeas relief. Szabo v. Walls, 313 F.3d 392, 397-98 (7th Cir. 2002).

However, Szabo relies on the conclusion that no other court has demanded that a

prisoner obtain COA in order to present an extra issue in a case already before the

court. Id. But in reaching this conclusion, Szabo acknowledges contrary opinions

from two other circuits which assume, without discussing the issue, that COA is

needed for a prisoner's cross-appeal, and considers that assumption "a plausible

understanding of § 2253(c)." Id. at 397-98 (citing Ainsworth v. Woodford, 268 F.3d

868, 873 (9th Cir. 2001) (granting cross-appeal request for COA, consistent with

Slack v. McDaniel, 529 U.S. 473 (2000)); Williams v. Cain, 125 F.3d 269, 273 (5th
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Cir. 1997) (state timely appealed grant of habeas relief, and circuit court granted

Williams's request for COA on rejected claims but limited COA to those claims)).

The Fifth Circuit, however, has since determined that a petitioner must seek

COA for cross-appeal claims. See Wiley v. Epps, 625 F.3d 199, 204 n.2 (5th Cir.

2010) (although district court denied habeas relief on additional claim challenging

conviction, petitioner-appellee did not file notice of appeal or seek COA; thus, only

issue on appeal is that on which the district court granted relief). And the Second

Circuit holds that, "a habeas petitioner to whom the writ has been granted on one or

more grounds may not assert, in opposition to an appeal by the state, any ground

that the district court has not adopted unless the petitioner obtains a [COA]

permitting him to argue that ground." Jennings v. Stephens, 2013 WL 3787589,

*11 (citing Grotto v. Herbert, 316 F.3d 198, 209 (2nd Cir. 2003)). Grotto relies on an

Eighth Circuit decision, dismissing a petitioner's cross-appeal and considering only

the state's appeal where COA was previously denied by another panel. Fretwell v.

Norris, 133 F.3d 621, 623 (8th Cir. 1998). Thus, the Seventh Circuit opinion appears

to be an anomaly among the circuits, and relies on a premise no longer supported—

that no other court demands that a prisoner seek COA in order to cross-appeal.

Furthermore, requiring a petitioner to seek COA before he may cross-appeal

is not contrary to the law of this Court. Szabo relies on two Supreme Court cases to

support a conclusion that an appellant may defend his judgment on any ground

properly preserved in the district court. See 313 F.3d at 397 (citing Massachusetts

Mutual Life Insurance Co. v. Ludwig, 426 U.S. 479, 480-81 (1976); El Paso Natural

Gas Co. v. Neztsosie, 526 U.S. 473, 479 (1999)). But neither of those cases is a

federal-habeas case, and therefore, neither had occasion to consider the COA's

special "gatekeeping" function. Gonzales, 132 S. Ct. at 650. Prisoners—unlike other

litigants in private litigation—must seek and receive COA before filing their claims.
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See id. That crucial distinction means that cases like Mass Mutual and El Paso are

inapposite. And in all events, these cases actually support a strict application ofthe

cross-appeal requirement—one in line with the majority circuits.

Mass. Mutual involved a contract dispute over the denial of payment of

liability insurance benefits under a double indemnity provision,' the administrator

of an estate sued in the district court, which held that the law of Michigan (where

the insurance contract was obtained) applied over the law of Illinois (where the

accident occurred), and thus agreed that the insurer was only liable for ordinary

benefits. 426 U.S. at 479-80. The administrator appealed to the Seventh Circuit

where the insurer argued that the district court's application of Michigan law was

correct but, alternatively, the outcome would be the same under Illinois substantive

law. The Seventh Circuit held that the insurer was precluded from arguing in the

alternative because he had not cross-appealed. Id. at 480. This Court disagreed,

finding the decision "plainly at odds with the 'inveterate and certain' rule":

It is true that a party who does not appeal from a final decree of the trial
court cannot be heard in opposition thereto when the case is brought here by
the appeal of the adverse party. In other words, the appellee may not attack
the decree with a view either to enlarging his own rights thereunder or of
lessening the rights of his adversary, whether what he seeks is to correct an
error or to supplement the decree with respect to a matter not dealt with
below. But it is likewise settled that the appellee may, without taking a cross-
appeal, urge in support of a decree any matter appearing in the record,
although his argument may involve an attack upon the reasoning of the lower
court or an insistence upon matter overlooked or ignored by it.(Footnote
omitted.)

Id. at 480-81 (citing United States v. American Ry. Exp. Co., 265 U.S. 425, 435

(1924)). This Court concluded that the insurer's alternative argument "was no more

than 'an attack upon the reasoning of the lower court,' and as such required no

cross-appeal." Id. at 481. This is so because the insurer argued that the original

decree denying double indemnity benefits was correct under either Illinois or
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Michigan law, and did not ask for relief beyondenforcement of the original decree.

In El Paso Natural Gas Co, this Court held that the Ninth Circuit erred in

addressing issues upon which the respondents did not seek cross-appeal. 526 U.S.

at 479. The defendant-appellants in a multiparty lawsuit filed suit in district court,

seeking to enjoin the plaintiff-respondents from pursuing their claims in the Tribal

Courts. The district court denied preliminary injunctions "except to the extent" that

the plaintiff-respondents sought relief in the Tribal Courts under the Price-

Anderson Act. Id. at 478-79. But the district court declined to decide whether the

Act applied to the claims brought by the plaintiff-respondents, leaving those

determinations to the Tribal Courts in the first instance. Id. at 478. The

defendant-appellants appealed. Id. The Ninth Circuit affirmed the district court's

decisions declining to enjoin the plaintiff-respondents from pursuing non-Price-

Anderson Act claims, as well as the decision to allow the Tribal Courts to decide in

the first instance whether the plaintiff-respondents' tribal claims fell within the

ambit of the Price-Anderson Act. Id. The Ninth Circuit then went a step further*-

Despite the fact that the plaintiff-respondents did not appeal the partial injunctions

against them, the Ninth Circuit sua sponte addressed the district court rulings,

citing "important comity considerations involved." Id. The court then reversed as to

the injunctions, holding that the Act contains no "express jurisdictional prohibition"

barring the Tribal Court from determining its jurisdiction over Price-Anderson Act

claims. Id. at 478-79. The Ninth Circuit thus decided, without the benefit of cross-

appeal, an issue in favor of the non-appealing party that had additional

consequences to the appealing party.

This Court vacated and remanded the Ninth Circuit decision, holding that,

because the plaintiff-respondents did not appeal the injunctions, the issue was not

properly before the Ninth Circuit, which consequently erred in addressing it. Id. at
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479. Because the plaintiff-respondents failed to cross-appeal, they could not "attack

the [district court's] decree with a view either to enlarging [their] own rights

thereunder or of lessening the rights of [their] adversary." Id. (citing American Ry.

Exp. Co., 265 U.S. at 435). This Court stated that, "in more than two centuries of

repeatedly endorsing the cross-appeal requirement, not a single one of our holdings

has ever recognized an exception to the rule." Id. at 480.

Jennings attempted to raise an issue without first giving notice to the

opposing party or the court by seeking COA. Thus, his case is more akin to El Paso,

where the lower court improperly granted relief on a separate ruling despite the

lack of cross-appeal by the appellees, versus Mass. Mutual, where the appellee

simply made an alternative argument in favor of the lower court's judgment that

was on appeal. The El Paso decision made clear that the cross-appeal requirement

"is meant to protect institutional interests in the orderly functioning of the judicial

system, by putting opposing parties and appellate courts on notice of the issues to

be litigated and encouraging repose of those that are not." 526 U.S. at 481-82.

Thus, allowing a respondent—as Szabo did and Jennings now urges—to raise any

issue in his appellee's brief, without prior notice to the appellant of the need to

address the claim at the outset would fly in the face of the "orderly functioning of

the judicial system" that the cross-appeal requirement was meant to protect.

In this case, the district court's decree entitled Jennings to relief on two of the

three independent Strickland claims. The district court decreed that the third claim

did not entitle Jennings to relief and Jennings did not appeal this decision.

Therefore, Jennings may only defend the determination of the district court on

those two claims which the Director appealed. Nothing in this Court's precedent

suggests that he may reurge a separate claim upon which the court decreed he was

not entitled to relief to support the district court's decree that he was entitled to
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relief. As in ElPaso, allowing Jennings to raise a separate rejected issue, without

proper notice through motion for cross-appeal, would improperly serve to either

"[enlarge] his own rights" or "[lessen] the rights of his adversary." 526 U.S. at 479;

see also Mass. Mutual, 426 U.S. at 480-81.

Furthermore, the appellate court did not err in refusing to consider the three

independent Strickland allegations as one multi-part claim, as Jennings suggests.

Petition at 38. Jennings briefed the rejected issue, not as a part ofone, multi-part

Strickland claim, but as a separate "cross-point." SeeAppellee's Brief, at 51.

Furthermore, while Jennings urged the Fifth Circuit panel to find that trial

counsel performed deficiently in closing arguments, and to "consider this deficiency

in performance in determining prejudice," Appellee's Brief at 53, this alleged

deficiency had no bearing on the prejudice determination ofthe other allegations of

deficiency. The two allegations upon which the district court granted reliefinvolved

trial counsel's failure to present mitigating evidence. A prejudice determination

regarding counsel's failure to investigate and present mitigating evidence requires

the reviewing court to "reweigh the evidence in aggravation against the totality of

available mitigating evidence [,]" including that adduced at trial, as well as the

habeas proceeding. Wiggins, 539 U.S. at 534. Thus, the lower federal courts were

required to consider all mitigating evidence proffered in the first two issues

together, when analyzing prejudice for both independent claims. However, trial

counsel's closing argument—the subject of the third claim—is not evidence, and has

no bearing on the prejudice analysis of the other claims. Thus, it is reviewed

separately. Because the cross-appeal issue involved a separate instance of trial

counsel's conduct, it was an independent claim and the Fifth Circuit committed no

error in dismissing for lack of jurisdiction.
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CONCLUSION

For the foregoing reasons, this Court should deny certiorari review.
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