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REPLY BRIEF FOR THE PETITIONER 

The Government contends that this Court 
should not grant the petition for certiorari for two 
reasons: the district court’s jury instructions did not 
contain any error and the case is not a suitable 
vehicle to resolve the longstanding circuit split on 
the proper interpretation of 28 U.S.C. § 1001 and 
§ 1035.  But even under the Government’s own 
interpretation of the relevant provision, the trial 
court’s jury instruction was erroneous and presents 
the basis for a conflict among the courts of appeals; 
moreover, the “vehicle problems” raised by the 
Government should not stop this Court from hearing 
the appeal.  Given this case’s exceptional importance 
not just to the petitioner but to the medical 
community at large, the Court should grant the 
petition. 

I. The District Court’s Jury Instructions 
Were Erroneous and Contrary to 
Precedent. 

Even under the Government’s own 
interpretation of Section 1035, the jury instructions 
were wrong.  The Government writes in its 
opposition that “it is now the view of the United 
States that the ‘willfully’ element of Sections 1001 
and 1035 requires proof that the defendant made a 
false statement with knowledge that his conduct was 
unlawful.”  Opp. at 12.  But even under this 
interpretation, the district court’s jury instructions 
were improper.  The Government asserts that the 
jury “could not have returned a guilty verdict unless 
the government proved beyond a reasonable doubt 
that petitioner made the charged false statements 
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with the knowledge that his conduct was unlawful.”  
Opp. at 9-10.  It relies on the district court’s 
instruction, which said, “An act is done willfully if 
done voluntarily and intentionally and with intent to 
do something the law forbids.”  Opp. at 9.  But this 
instruction does not require the jury to find that 
petitioner knew his conduct was illegal; it is 
consistent with two interpretations: (a) petitioner 
intended to lie, which happened to be illegal, (b) and 
petitioner intended to lie, knowing that it was illegal.  
The jury could just as easily have returned a guilty 
verdict after finding that petitioner intended to lie 
but did not know that this conduct was against the 
law.  Cf. United States v. Whab, 355 F.3d 155, 160. 
(2d Cir. 2004) (holding that a Section 1001 conviction 
requires proof that the defendant “acted with a 
purpose to do something the law forbids and with an 
awareness of the generally unlawful nature of his 
actions”) (emphasis added).  Simply put, the district 
court’s decision read the word “willfully” right out of 
the statute, failing to require proof that petitioner 
had an intent to deceive or that he knew his conduct 
was unlawful.  Because both parties concede that the 
word carries some meaning, the jury instructions 
were improper. 

The Government also argues that neither 
Section 1001 nor Section 1035 require proof of an 
intent to deceive in part because “[t]his Court’s 
decision in United States v. Yermian . . . confirms” it.  
Opp. at 8.  But the Government misreads Yermian.  
It relies on dicta from that decision in a passage that 
says, “Section 1001 noticeably lacks . . . any 
requirement that the prohibited conduct to be 
undertaken with specific intent to deceive the 
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Federal Government.”  United States v. Yermian, 468 
U.S 63, 73 (1984).  Although the Government 
attempts to read this dictum as a holding that no 
specific intent to deceive is required, the Court’s 
statement was made in the context of its 
consideration of the scope of the jurisdictional 
element of Section 1001.  Pet. Br. 21-22.  The portion 
of the Yermian opinion to which the Government 
points explains that Section 1001 does not require 
proof that the defendant attempted to deceive the 
federal government—not that no mens rea is required 
for conviction.  The opinion, in other words, makes 
clear that the defendant need not have intended to 
deceive the federal government to be convicted under 
Section 1001; it left open the question of whether the 
defendant must have intended to deceive someone to 
satisfy the mens rea of the statute. 

II. The So-Called “Vehicle Problems” Are 
Insufficient to Deny the Petition. 

The Government argues that “[t]his case 
would be a poor vehicle for resolving the 
disagreement over the proper interpretation of 
Section 1001” for two reasons: the existence of what 
it calls the “waiver issue” and because the appeal 
would be subject to plain error review.  Opp. at 15, 
16-18.  But neither of these supposed problems 
provides any sound basis for denying review in Dr. 
Natale’s case. 

To begin with, the Government’s opposition 
concedes that Section 1035 and Section 1001 are 
“materially identical.”  Opp. at 8.  It also concedes 
that there is a circuit split on the mens rea required 
to convict under either criminal statute.  Id. at 12.  
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While it quibbles with the extent to which the 
appellate courts disagree, id. at 12-13, it does not 
dispute the existence of an entrenched and 
longstanding dispute on that question.  Thus, there 
is good reason for this Court to grant the petition: a 
U.S. court of appeals “has entered a decision in 
conflict with the decision of another [] court of 
appeals on the same important matter . . . .”   See R. 
S. Ct. U.S. 10. 

The so-called “waiver issue” is an insufficient 
reason to deny the petition.  As the Government 
notes, if an attorney affirmatively confirms that he 
has no objection to a district court decision, that 
statement may constitute a waiver that precludes 
appellate review altogether. Opp. at 15.  But the 
Government noted in its opposition brief that the 
Seventh Circuit below “left open the possibility” that 
this waiver rule does not apply in cases where 
counsel’s statement “is nothing more than a simple 
‘no’ or ‘no objection’ during a rote call-and-response 
colloquy with the district judge.”  Pet. App. 18a; Opp. 
at 16.  Moreover, there is a circuit split on this issue 
as well: “Other circuits have not applied this rigid 
rule and instead have analyzed whether a deliberate, 
strategic reason could have justified the attorney’s 
affirmative approval of a jury instruction.”  Pet. App. 
16a n.2 (citing cases from the First, Third, Ninth, 
Tenth, and D.C. Circuits).  Yet the Government 
suggests that because this case presents a second 
circuit split that would benefit from a Supreme Court 
opinion clarifying the matter, this somehow 
constitutes a reason against granting certiorari.  To 
the contrary, by granting the petition, this Court 
could resolve not only the ambiguity surrounding the 
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requisite mens rea in Section 1035 and Section 1001 
prosecutions, but also clarify the extent to which a 
defendant waives appellate review of jury 
instructions by a rote response in a colloquy with the 
district court. 

Finally, the Government’s argument that the 
Seventh Circuit would apply plain-error review on 
remand is misplaced.  The Seventh Circuit did not 
conduct a plain error review on the issue raised by 
this petition: having held that the district court did 
not err in omitting a specific intent instruction, it did 
not address the question of whether that error was 
plain.  Pet. App. 36a-44a.  Thus the Government’s 
contention that petitioner “cannot make the showing 
required to obtain relief under the demanding plain-
error standard,” Opp. at 17, is premature, and should 
be addressed by the Seventh Circuit in the first 
instance.  Moreover, petitioner has a legitimate claim 
that this error—compounded by the two other 
recognized, significant errors made by the district 
court—was plain.  Petitioner should be given the 
opportunity to make that argument before the lower 
court. 

III. This Is a Case of Exceptional 
Importance to the Medical 
Profession. 

This case also presents an issue of exceptional 
importance not only to petitioner, but to the medical 
profession as a whole.  Under the Seventh Circuit 
and the Government’s interpretation of the law, a 
physician can be indicted, tried, and convicted for 
making a false statement in connection with a health 
care benefit program even if the defendant had no 
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intent to deceive anyone, Opp. at 7, and even if the 
false statements were never actually seen by anyone, 
Opp. at 3.  On this reading, Section 1035 acts as a 
legal trap, capable of ensnaring unsuspecting 
medical professionals in a criminal case as they go 
about their work. Even the Seventh Circuit 
recognized below that this concern “is not completely 
misguided.”  Pet. App. 37a.  As it stands, the law 
does have—and will continue to have—a chilling 
effect on the practice of medicine. 
 

CONCLUSION 

Petitioner requests that the Court grant the 
petition for certiorari. 
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