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IN THE 

Supreme Court of the United States 
 

No. 13-852 

FEDERAL NATIONAL MORTGAGE ASSOCIATION, 
Petitioner, 

v. 

LORAINE SUNDQUIST, 
Respondent. 

 
ON PETITION FOR A WRIT OF CERTIORARI 

TO THE SUPREME COURT OF UTAH 
 

Respondent Loraine Sundquist offers no sound 
reason to deny certiorari.  The Utah Supreme Court 
departed from this Court’s precedent both in deeming 
the term “located” in 12 U.S.C. § 92a to be unambigu-
ous, and in declining to give great deference to the 
Comptroller’s full-dress regulation interpreting that 
statute.  The decision below also conflicts with decisions 
of federal courts of appeals.  And as The Clearing 
House amicus brief in support of the petition confirms, 
the case is important because the Utah Supreme 
Court’s unworkable approach injects significant uncer-
tainty and disuniformity into the national banking sys-
tem, thereby threatening substantial harm to national 
banks and their customers.  These circumstances war-
rant this Court’s review. 



2 

 

ARGUMENT 

I. THE PETITION FOR CERTIORARI IS TIMELY 

According to Sundquist (Opp. 1-2, 6-7), FNMA’s 
petition for certiorari is untimely because its rehearing 
petition to the Utah Supreme Court was rejected as 
untimely, and thus the 90-day period for seeking certio-
rari ran from the date of the decision below rather than 
the date that rehearing was denied.  That is not correct. 

As FNMA explained (Pet. 2 n.1), Utah Rule of Ap-
pellate Procedure 35(d) provides that an untimely re-
hearing petition “will not be received by the clerk.”  
Yet the clerk not only received FNMA’s petition, but 
also circulated it to the court.  This is clear from the 
fact that the order denying rehearing is signed by a 
justice of the court, and from the order’s statement that 
“[t]his matter is before the court upon … Appellee’s Pe-
tition for Rehearing[.]”  Pet. App. 39a (emphasis add-
ed)).  Moreover, the order did not dismiss the petition 
as untimely but instead “denied” it.  Id.1  The court also 
declined to act on Sundquist’s motion to strike the re-
hearing petition as untimely, thereby effectively deny-
ing that motion.  Nor has the court acted on Sundquist’s 
request (filed over three months after rehearing was 
denied) to “clarify” that the petition was rejected as un-
timely.  Pet. App. 41a.  Finally, when the court denied 
rehearing it used language substantively identical to 
what it has used in denying a petition that was unques-
tionably timely.  Compare Pet. App. 39a (denial below) 
(“Pursuant to Rule 35 of the Utah Rules of Appellate 
Procedure, Appellee’s Petition for Rehearing is de-

                                                 
1 All these facts refute Sundquist’s bald assertion (Opp. 1) 

that “there is no indication in the order denying rehearing that the 
petition … was ‘entertained’ ” by the court. 
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nied.”), with Pet. App. 80a, J.M.W. v. T.I.Z., No. 11-758 
(U.S.) (“IT IS HEREBY ORDERED that pursuant to 
Rule 35 of the Utah Rules of Appellate Procedure the 
Petition for Rehearing is denied.”).2 

Although FNMA made these points in opposing 
Sundquist’s motion to the Utah Supreme Court to clari-
fy its order denying rehearing, she offers no response 
to any of them.  She instead says only (Opp. 1, 7) that 
the court below cited Utah Rule of Appellate Proce-
dure 35 in its denial order, and that rule includes the 
directive to the clerk to reject untimely petitions.  But 
Rule 35 also includes the requirement that a petition 
present arguments sufficient to justify rehearing.  See 
Utah R. App. P. 35(a) (“The petition shall state with 
particularity the points of law or fact which the peti-
tioner claims the court has overlooked or misappre-
hended[.]”).  The court’s reference to Rule 35 was thus 
simply a statement that the standards for rehearing 
had not been met. 

In short, while FNMA maintains that the rehearing 
petition was timely, it was in any event assuredly “en-
tertain[ed]” by the court below.  S. Ct. R. 13.3.  The pe-
tition for certiorari is therefore timely. 

II. THE DECISION BELOW IS WRONG, DEPARTS FROM 

THIS COURT’S PRECEDENT, AND CONFLICTS WITH 

FEDERAL COURT OF APPEALS DECISIONS 

As explained in the petition, the Utah Supreme 
Court gravely erred in deeming section 92a ambiguous 
and the Comptroller’s interpretive regulation “unrea-

                                                 
2 The Utah Supreme Court decided the latter case on July 19, 

2011, see J.M.W. v. T.I.Z., 266 P.3d 702 (Utah 2011), and the re-
hearing petition was filed fourteen days later, see Pet. App. 80a, 
No. 11-758 (U.S.).  The petition was thus indisputably timely. 
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sonable—if not irrational.”  Pet. App. 18a.  The court’s 
decision both derogates this Court’s precedent and con-
flicts with decisions of federal courts of appeals.  
Sundquist’s opposition ignores much of FNMA’s argu-
ment; the few responses she does put forth lack merit.3 

A. Sundquist offers no answer to several of 
FNMA’s central points.  Most notably, she has nothing 
to say about FNMA’s argument (Pet. 16-18) that the 
Utah Supreme Court’s conclusion that “located” in sec-
tion 92a is unambiguous gainsays this Court’s prece-
dent.  Nor does she address either FNMA’s explanation 
(Pet. 19-20) of the flaws in the Utah court’s invocation 
of a clear-statement canon regarding agencies’ authori-
ty to address fundamental issues, or FNMA’s point 
(Pet. 20-21) that any clear-statement canon would be 
satisfied by the text of section 92a.  And she provides 
no direct response to FNMA’s extended discussion (Pet. 
23-26) of the reasonableness of the Comptroller’s regu-
lation.  In short, much of FNMA’s argument regarding 
the decision below—and why this Court’s review is 
warranted—stands unrebutted. 

Sundquist also ignores the amicus brief filed in 
support of the petition by The Clearing House Associa-

                                                 
3 Sundquist wrongly accuses FNMA of making a “misstate-

ment of fact” (Opp. 5) in asserting that the court below “did not 
dispute FNMA’s contention that under the terms of 12 C.F.R. 
§ 9.7, ReconTrust was ‘located’ in Texas,” Pet. 9.  Sundquist ap-
pears to have misread FNMA’s statement as an assertion about 
ReconTrust’s location under the statute, 12 U.S.C. § 92a, rather 
than the regulation, 12 C.F.R. § 9.7.  See Opp. 5 (responding to 
FNMA’s statement with a lengthy quotation from the court below 
that starts, “[t]he key inquiry under the statute is determining 
where a national bank is ‘located’ ” (emphasis added)).  The state-
ment that FNMA actually made, regarding the regulation, is accu-
rate.  See Pet. App. 7a. 
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tion, which explains why the question presented is im-
portant, and in particular why the decision below is 
unworkable and creates a great risk of harm to the na-
tional banking system—and hence ultimately to con-
sumers.  See Clearing House Br. 6 (“The [OCC] rules … 
invalidated … below are of great importance to the 
banking industry” (capitalization altered)); id. at 15 (de-
cision below poses a “serious threat … to predictability 
and certainty in fiduciary obligations, and ultimately to 
the interests of consumers” (capitalization altered)).  
That brief underscores the need for this Court’s review. 

B. The abbreviated defense of the decision below 
that Sundquist does offer is insubstantial.  As to Chev-
ron step one, she merely parrots the Utah Supreme 
Court’s discussion of the general requirement that 
Congress speak clearly if it intends to preempt states’ 
“historic powers.”  Opp. 9 (citing Pet. App. 14a).  None 
of the cases the court cited in its discussion, however 
(two of which Sundquist also cites), involved national 
banks, or indeed banking law at all.  See Pet. App. 14a 
& n.5.  That is critical because as FNMA explained (Pet. 
18-19), under this Court’s precedent the clear-
statement canon does not apply in this context.  Con-
gress already altered the federal-state balance in en-
acting the National Bank Act—which created a regime 
in which displacement of state regulation is inherent—
and hence no clear statement of intent to preempt state 
law is required.  Sundquist’s citation of non-banking 
cases is therefore unpersuasive. 

Sundquist also cites Watters v. Wachovia Bank, 
N.A., 550 U.S. 1 (2007), and Cuomo v. Clearing House 
Ass’n, LLC, 557 U.S. 519 (2009).  See Opp. 10-11.  Nei-
ther case helps her. 
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Sundquist’s citation to Watters is particularly curi-
ous because the Court there rejected Michigan’s efforts 
to regulate national banks over the Comptroller’s ob-
jection.  See 550 U.S. at 7.  And the principles that per-
vade the Court’s opinion support FNMA’s position, not 
Sundquist’s.  See, e.g., id. at 11 (“[W]e have repeatedly 
made clear that federal control shields national banking 
from unduly burdensome and duplicative state regula-
tion.” (citing cases)); id. (“[T]he States can exercise no 
control over [national banks], nor in any wise affect 
their operation, except in so far as Congress may see 
proper to permit.” (second alteration in original)); id. at 
15 n.7 (“Ours is indeed a dual banking system.  But it is 
a system that has never permitted States to license … 
and supervise national banks as they do state banks.” 
(citation and internal quotation marks omitted)); id. at 
21 (“The NBA is … properly read by OCC to protect 
from state hindrance a national bank’s engagement in 
the ‘business of banking[.]’ ”). 

Sundquist suggests, however (Opp. 10), that Wat-
ters held that only state laws purporting to give states 
“general supervision and control” over national banks 
are preempted.  The passages just quoted from the 
Court’s opinion—and the numerous other decisions of 
this Court cited in Watters—refute that assertion.  Sec-
tion 92a and § 9.7 preempt any state law (such as the 
Utah Trust Deed Act) that imposes restrictions on a 
national bank’s exercise of its fiduciary powers beyond 
those imposed by federal law. 

Cuomo is equally unhelpful to Sundquist.  The 
Court held there that the National Bank Act does not 
deprive states of the authority to enforce against na-
tional banks those laws that are not preempted.  See 557 
U.S. at 527-528 (“[I]f a state statute of general applica-
bility is not substantively pre-empted, then the power 
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of enforcement must rest with the [State] and not with 
the National Government.” (alteration in original) (in-
ternal quotation marks omitted)); id. at 529 (rejecting a 
regulation that “says that the State may not enforce its 
valid, non-pre-empted laws against national banks (em-
phasis added) (other emphasis omitted)).  But Cuomo 
does not speak to whether a particular state law is 
preempted in the first place. 

Sundquist nonetheless contends (Opp. 11) that 
Cuomo “recognizes that preemption of state laws does 
not necessarily extend to debt collection and the acqui-
sition and transfer of property.”  As an initial matter, 
Sundquist bases this assertion on language from an 
agency’s “statement of basis and purpose” that the 
Court in Cuomo concluded “rest[ed] upon neither the 
text of the regulation nor the text of the statute.”  557 
U.S. at 533.  That aside, FNMA does not dispute that 
“preemption … does not necessarily extend to debt col-
lection and the acquisition and transfer of property.”  
Opp. 11 (emphasis added).  There are assuredly some 
state laws in these areas that are not preempted.  In-
deed, as FNMA explained, “[t]he [Comptroller’s] regu-
lation (like section 92a itself) does not affect the appli-
cation of substantive state fiduciary law to national 
banks—or, with regard to the disposition of real prop-
erty, the requirements of state foreclosure laws.”  Pet. 
21 (citing 66 Fed. Reg. 34,792, 34,795-34,796 (July 2, 
2001)).  But to say that some laws in these areas are not 
preempted obviously does not mean that none of them 
are.  For the reasons explained herein, in the petition, 
and by the Comptroller in his amicus brief to the Tenth 
Circuit, section 92a and § 9.7 do not permit Utah to im-
pose on national banks its own requirements for such 
banks to exercise their federally authorized fiduciary 
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powers, including in regard to the disposition of real 
property located in Utah. 

Lastly, Sundquist asserts (Opp. 10) that the Comp-
troller’s regulation is unreasonable because it creates 
“a system that gives national banks advantages in non-
judicial foreclosures over state banks.”  Sundquist’s 
complaint is not with the Comptroller, however, but 
with Congress.  It is section 92a itself, after all, that 
prohibits a state from discriminating against national 
banks by restricting their exercise of fiduciary powers 
while allowing its own entities that compete with na-
tional banks—be they state banks or state title-
insurance companies—to exercise those powers.  See 12 
U.S.C. § 92a(b); see also Pet. 25-26 & n.11; Clearing 
House Br. 19-20 (each discussing section 92a(b) and the 
Utah Supreme Court’s error interpreting it).  That the 
Comptroller’s regulation likewise seeks to prevent 
state discrimination against national banks is just fur-
ther evidence of its reasonableness. 

C. Sundquist also argues (Br. 7-8) that the recent 
Tenth and Fourth Circuit decisions with which the de-
cision below conflicts are unpublished.  That is true (see 
Pet. 30), but it provides no basis to deny review. 

To begin with, as FNMA explained (Pet. 30), this 
Court has previously granted review where an un-
published circuit decision conflicted with published de-
cisions of other circuits.  Moreover, a conflict among 
lower courts is only one of the enumerated reasons that 
this Court will grant review.  Another is that “a state 
court … has decided an important question of federal 
law that has not been, but should be, settled by this 
Court, or has decided an important federal question in a 
way that conflicts with relevant decisions of this 
Court.”  S. Ct. R. 10(c).  Both of those circumstances 
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are present here.  As explained above and in the peti-
tion, the decision below departs from this Court’s prec-
edent in a number of respects.  And the question pre-
sented is sufficiently important that (especially given 
the uncertainty engendered by the decision below) it 
should be addressed by this Court. 

Sundquist next notes (Opp. 7-8) that the Tenth Cir-
cuit in Garrett did not address whether the Comptrol-
ler’s regulation is reasonable (i.e., a Chevron step-two 
analysis), because the plaintiff there made no argu-
ments in that regard.  That is also true (see Pet. 14 n.7, 
28), but it likewise does not justify a denial of review.  
The Tenth Circuit did hold, under Chevron step one, 
that section 92a, and in particular the word “located,” is 
ambiguous.  See Garrett v. ReconTrust, N.A., ___ 
F. App’x ___, 2013 WL 5273125, at *2 (10th Cir. Sept. 
19, 2013) (“Section 92a provides no direction as to the 
critical question: in which ‘State’ is the national bank 
‘located’ where, as here, activities related to the fore-
closure sale occur in more than one state?”); id. (“[W]e 
conclude that Section 92a is ambiguous as to the ‘State’ 
in which Recon was ‘located’ under the circumstances 
presented here.”).  That holding directly conflicts with 
the decision below, which held that the statute is un-
ambiguous.  See Pet. App. 12a (“[T]he plain meaning of 
the statute is clear.”), 13a (“[T]hrough the plain lan-
guage of section 92a, Congress has directly spoken to 
the question at issue.”).  This conflict is sufficiently im-
portant to warrant review, as it has serious practical 
consequences.  National banks seeking to undertake 
fiduciary activities in Utah, for example, cannot know 
which of two irreconcilable interpretations of section 
92a is controlling.  That uncertainty, together with the 
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Utah Supreme Court’s disregard for this Court’s prec-
edent, justifies review.4 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 

Respectfully submitted. 
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4 Sundquist notes (Opp. 4) that her appeal to the Utah Su-

preme Court was “interlocutory.”  To the extent she means to pre-
sent this as an argument for denying certiorari, it is meritless.  
This Court has previously granted review where it had “significant 
disagreement with the” court below, Morgan Stanley Capital Grp. 
Inc. v. Public Util. Dist. No. 1 of Snohomish Cnty., Wash., 554 
U.S. 527, 552 (2008), even though the Solicitor General opposed 
review given “the interlocutory nature of th[e] issues,” id. at 555 
(Ginsburg, J., concurring in part and concurring in the judgment); 
see also Amgen Inc. v. Connecticut Ret. Plans & Trust Funds, 133 
S. Ct. 1184 (2013); Pacific Bell Tel. Co. v. Linkline Commc’ns, 
Inc., 555 U.S. 438 (2009); F. Hoffman-La Roche Ltd. v. Empagran 
S.A., 542 U.S. 155 (2004) (each a case that arose in an interlocutory 
posture).  More generally, an interlocutory posture does not pre-
clude review of an “important and clear-cut issue of law that is 
fundamental to the further conduct of the case … —particularly if 
the lower court’s decision is patently incorrect.”  Shapiro et al., 
Supreme Court Practice 283 (10th ed. 2013) (collecting authori-
ties).  That is the situation here. 


