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The National Association of Flood and Storm-
water Management Agencies ("NAFSMA") respectful
ly submits this brief as amicus curiae in support of
the Petitioners Los Angeles County Flood Control
District (the "District") and County of Los Angeles
(the "County").

INTERESTS OF THE AMICUS1

NAFSMA is a national non-profit association of
municipalities, special purpose public districts and
state agencies. Its members represent a broad, na
tionwide spectrum of flood control, stormwater man
agement, water conservation, and other water-related
districts, bureaus, and departments that are instru
ments of local, regional and state governments.
NAFSMA's member agencies serve a combined popu
lation of millions nationwide and are responsible for
the protection oflives, property and the environment
from the impacts ofstorm and flood Waters.

1 Pursuant to Rule 37.3 of this Court, jcounsel of record for
all parties were provided with timely ifotice of NAFSMA's
intention to file this amicus brief. All parties have consented to
the filing of this brief and written consents are being lodged
herewith. In accordance with Rule 37.6, NAFSMA represents
that counsel for the amicus authored this brief in its entirety
and that no person or entity other than the amicus and its
representatives made any monetary contribution to the prepara
tion or submission of this brief.



NAFSMA has an interest in this litigation be
cause its members administer storimwater utilities,

and thus, are directly responsible for the implemen
tation of stormwater management programs mandat
ed by Section 402(p) of the Clean Water Act ("CWA")
and by the state and federal regulations implement
ing that provision. Many of NAFSMA's members
operate under multi-jurisdictional, system-wide
municipal separate stormwater system permits like
the one at issue in this case. The Ninth Circuit's

decision, if left to stand, would vastly expand their
potential liability under such permits by 1) "presum
ing" liability whenever there }s a monitored
exceedance of water quality standards instead of
requiring proofthat a permittee's discharge caused or
contributed to the exceedance; and by 2) rendering co-
permittees of system-wide permits jointly liable for
any detected exceedance of water quality standards
in the receiving water. This will significantly increase
the risk of wasteful litigation against such public
agencies and will also discourage permittees from
agreeing to system-wide permits in the future, vastly
complicating and expanding the cost of the nation's
municipal stormwater program.

STATEMENT OF THE CASE

NAFSMA adopts the statement of the case con
tained in the District's and County's Petition for Writ
of Certiorari.



SUMMARY OF THE ARGUMENT

The Ninth Circuit's decision involves the resolu

tion of an important question of federal law by ruling
for the first time that permittees under a system-wide
municipal separate sewer system permit are jointly
liable, as a matter of law, for exceedatices of applica
ble water quality standards measured at the receiv
ing water, regardless of whether the permittees
themselves caused or contributed to the exceedances,
and without evidence of a "discharge" as required by
the Clean Water Act. If not reversed, the Ninth

Circuit's decision would impose a significant burden
on both municipal permit holders, like NAFSMA
members, and permitting authorities across the
country, and render the municipal stormwater per
mitting program as it is currently structured untena
ble.

ARGUMENT

I. THE DECISION OF THE NINTH CIRCUIT

IS IN DIRECT CONFLICT WITH THE

CLEAN WATER ACT.

The Plaintiffs in this case allege that the County
of Los Angeles (the "County") and tljie Los Angeles
County Flood Control District (the "District") are
liable under the Clean Water Act for violating a
provision in their system-wide NPDES stormwater
permit that prohibits the discharge of any pollutant
at a level that causes or contributes to the exceedance



ofan applicable state water quality standard. Specifi
cally, Plaintiffs allege that pollutants from the Coun
ty and District's municipal separate storm sewer
systems ("MS4s") caused or contributed to exceed
ances of water quality standards in the Los Angeles
River and the San Gabriel River, in violation of their
NPDES permit, as well as CAA §§ 301(a) and 402(p),
42 U.S.C. §§ 1311(a) and 1342(p), which prohibit the
unpermitted discharge of pollutants and set out the
requirements for municipal discharge permits, re
spectively.

To support their claims before the District Court,
Plaintiffs relied on data from monitoring stations
located in the two rivers. These "mass emissions
stations" are located in the center of waterbodies
downstream from outfalls operated by the County
and District, but are also located downstream from
thousands of other dischargers, including natural,
industrial and municipal sources, as well as 84 incor
porated public entities that operate their own MS4s
under the same permit as the County and the Dis
trict. These sources discharge the same or similar
pollutants to those alleged by Plaintiffs, making it
effectively impossible to discern the source of the
pollutants causing the monitored Exceedances based
solely on the data produced by the mass emissions
stations themselves.

Due largely to this fact, the District Court grant
ed summary judgment to Defendants, finding that
the monitoring data had demonstrated exceedances of
applicable state water quality standards in the rivers,



but that Plaintiffs failed to produce additional evi
dence showing that these exceedances were attribut
able to discharges from either Defendant. Specifically,
the District Court found that Plaintiffs had "failed to

present evidence that the standards-exceeding pollu
tants passed through the Defendants' MS4 outflows
at or near the time the exceedances were observed.

Nor did Plaintiffs provide any evidence that the mass
emissions stations themselves are located at or near a

Defendant's outflow." April 26, 2010 Order at 2 (em
phasis in original). Explaining its decision, the Dis
trict Court stated:

That the pollutants must have pasied through
an outflow is key because ... standards-
exceeding pollutants must have passed
through a County or District outflow in order
to constitute a discharge under the Clean
Water Act and the Permit. A co-permittee,
including the county and the District, is re
sponsible "only for a discharge for which it is
the operator." Permit \ G.4 at 20 (emphasis
added). See also 40 C.F.R. § 122.20(b)(1) ("Co-
permittee means a permittee to a NPDES
permit that is only responsible for permit
conditions relating to the discharge for which
it is the operator.").

On review, the Ninth Circuit at first agreed with
the District Court's reasoning and affirmed its deci
sion with regard to claims involving two waterbodies,
the Santa Clara River and Malibu Creek, that are no
longer part of the case. With respect to these claims,
the Ninth Circuit expressly determined that:



While it may be undisputed that exceedances
have been detected, responsibility for those
exceedances requires proof that some entity
discharged a pollutant. Indeed, the Permit
specifically states that "discharges from the
MS4 that cause or contribute td the violation
of the Water Quality Standards or water
quality objectives axe prohibited."

NRDC v. County of Los Angeles, 636 F.3d 1235, 1251
(9th Cir. 2011) (emphasis in original). The Ninth
Circuit further agreed with the District Court that,
on the record before it, it was not possible to establish
responsibility for exceedances detected in the water
ways themselves. Id. at 1254. Indeed, the Ninth
Circuit found no evidence of discharges from the
County causing exceedances at the mass emissions
stations and therefore affirmed dismissal of these

claims. Id.

However, in its initial opinion, the Ninth Circuit
treated Plaintiffs' claims that discharges from the
District had caused or contributed to exceedances in
the Los Angeles and San Gabriel Rivers differently
because the mass emissions stations were upstream

from a discharge point controlled by the District,
namely, the point at which the channelized portions
of the two rivers flowed into the natural waterways.
It found that "as a matter of law and fact," evidence of
exceedances at these mass emissions stations was
sufficient to show discharges from the District in
excess of the applicable water quality standards. Id.
at 1252-53. This last portion of the Ninth Circuit's



ruling, however, was reversed by this Court as incon
sistent with the Court's prior ruling in South Florida
Water Management District v. Miccosukee Tribe of
Indians, 541 U.S. 95, 109 (2004). See Los Angeles
County Flood Control District v. NRDC, U.S. ,
133 S. Ct. 710 (2013).

Having been reversed, the Ninth Circuit, on
remand, took a new tactic and in contravention of its
own prior rationale for dismissing claims against the
County, found the District liable for exceedances in
the Los Angeles and San Gabriel Rivers based upon
mass emissions data. The Ninth Circuit went another

step further and found the County (who was no
longer in the case) liable as well - this time on a
much broader basis, namely that, because the MS4
permit was issued to Defendants as co-permittees,
and the mass emissions stations were located down

stream from their combined MS4s (along with the
MS4s of the other 84 co-permittees on the same
permit), evidence of a discharge from either individu
al Defendant was no longer necessary. As stated by
the Ninth Circuit:

the data collected at the Monitoring Stations
is intended to determine whether the Per

mittees are in compliance with th^ Permit. If
the District's monitoring data shows that the
level of pollutants in federally protected wa
ter bodies exceeds those allowed under the

Permit, then, as a matter of permit construc
tion, the monitoring data conclusively
demonstrate that the County Defendants
are not "in compliance" with the Permit
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conditions. Thus, the County Defendants are
liable for Permit violations.

NRDC v. County of Los Angeles, 725 F.3d 1194, 1206-
07 (9th Cir. 2013).

It based its conclusion on the language of the
MS4 permit which provided that the Monitoring and
Reporting program was to be used, in part, in "as
sessing compliance with this Permit." The Ninth
Circuit reasoned that failing to do so would "render
the monitoring provisions of the Permit largely
meaningless." Id. at 1205-06 (brackets omitted). In
addition, the Ninth Circuit cited to a number of
"extrinsic considerations," including its belief that a
contrary interpretation would render the NPDES
permit unlawful for not having a sufficient monitor
ing plan; that the authority that issued the permit,
the Regional Water Quality Control Board, had
interpreted the permit to place the burden on the co-
permittees to demonstrate compliance once a water
quality exceedance had been detected; and that the
monitoring locations were "representative" of the
monitored activity. Id. at 1207-10.

However, the Ninth Circuit's ruling is erroneous
as a matter of law, and is in diredt conflict with the
Clean Water Act. By ruling that liability could be
established solely on evidence of a water quality
exceedance in a receiving water, the Ninth Circuit
has presumed liability under the CWA without evi
dence of a discharge. This is contrary to the structure
and terms of the CWA itself. As the Ninth Circuit
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correctly stated in its original opinionj "[wjhile it may
be undisputed that exceedances have been detected,
responsibility for those exceedances requires proof
that some entity discharged a pollutant." NRDC, 636
F.3d at 1251 (emphasis added). Nothing in the CWA
makes a permittee liable for water quality standards
in the abstract.

In fact, the provisions relied upon by Plaintiffs in
their claims, CWA §§ 301(a) and 402(p), both express
ly require such a discharge:

Except as in compliance with this section
and sections 1312, 1316, 1317, JL328, 1342,
and 1344 of this title, the discharge of any
pollutant by any person shall be unlawful.

33 U.S.C. § 1311(a) (emphasis added); see also 33
U.S.C. § 1342(p)(l) ("Prior to October 1, 1994, the
Administrator . . . shall not require a permit under
this section for discharges composed entirely of
stormwater."); id. at § 1342(p)(2) ("Paragraph (1)
shall not apply with respect to the following storm
water discharges. . . ."); id. at § 1342(p)(3)(A) ("Per
mits for discharges associated with industrial activity
shall. .. ."); id. at § 1342(p)(3)(B) ("Permits for dis
charges from municipal storm sewers . . . "). A dis
charge is therefore a fundamental prerequisite for
liability under the Clean Water Act.

Indeed, since the inception of the National
Pollutant Discharge Elimination System ("NPDES'')
nearly forty years ago, the program as administered
by the U.S. Environmental Protection Agency ("EPA'O
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and delegated state agencies has focused on estab
lishing, and monitoring compliance with, water
quality-based and technology-based effluent limita
tions for each outfall through which a permittee
discharges to a receiving water. The relevant statu
tory provisions refer to a "point source" from which
pollutants are "discharged." See 33 LJ.S.C. § 1362(12),
(14) and (16).

EPA's implementing regulations in 40 CFR Part
122 also consistently use the term "outfall" as the
point at which limits are to be imposed and compli
ance is to be measured. For example, 40 CFR
§ 122.45(a) states that "[a]ll permiij effluent limita
tions, standards and prohibitions shall be established
for each outfall or discharge point of the permitted
facility. . . ." EPA's "NPDES Permit Writers' Manual,"
EPA-833-K-10-001 (September 2010)^ states at 8-5 to
8-6 that "[ejffluent monitoring locations should pro
vide a representative sample of the effluent being
discharged into the receiving wat^r. . .. Most im
portantly, the point where a final effluent limitation
applies and the point where monitoring is required
must be the same. A logical effluent monitoring point
is just before discharge to the receiving water."

The Ninth Circuit would ignore^ this element in
determining liability under a stormwater permit.
Indeed, the effect of the Ninth Circuit's decision, if

2 Available at: http://cfpub.epa.gov/npd0s/writermanual.cfm?
program_id=45.
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left to stand, would allow a "presumption" of liability
based upon mass emissions data in a receiving water
without evidence that a permittee's discharges actual
ly caused or contributed to the measured exceedance
ofwater quality standards. Liability would therefore
be assumed without the requirement Of proof.

The result of this holding is far-reaching as it
would essentially impose liability on any stormwater
permit holder when there is a measured exceedance
of water quality standards in the permittee's receiv
ing stream. It would further eliminate a plaintiff's
burden under the Clean Water Act tb prove a violat
ing"discharge" and impermissibly shift the burden to
municipal defendants to, in essence, disprove that
their stormwater discharges caused Or contributed to
an exceedance. This flies in the f^ce of the clear
requirements ofthe Clean Water Act - which instead
requires an actual discharge that is causing or con
tributing to an exceedance in order to impose liabil
ity.3 Because the Ninth Circuit's opinion conflicts with

3 Moreover, the Ninth Circuit's "extrinsic concern" that
requiring evidence of a discharge would render Defendants'
permit unlawful is itself in conflict with the Clean Water Act,
and based on an erroneous interpretation of several provisions
and regulations. The first provision cited by the Ninth Circuit,
33 U.S.C. § 1311(a)(2), applies to discharge! permits in general,
but does not govern municipal stormwater permits, which Are
regulated under the more specific 33 U.S.C. § 1311(p)(3).
Likewise, 40 CFR § 122.44(i)(l) is not applicable to municipal
stormwater permits either. While 40 CFR § 122.26(d)(2)(i)(F)
does apply to municipal stormwater permits, it only provides
that a municipal stormwater permit applicant must be able;to

(Continued on following page)
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the unequivocal requirements of the| Clean Water Act,
it should be reversed.

II. IF NOT REVERSED, THE NINTH CIR
CUIT'S OPINION THREATENS TO UNDO

THE ENTIRE MUNICIPAL STORMWATER

PERMITTING PROGRAM.

If allowed to stand, the Ninth Circuit's decision

would also represent an unprecedented expansion of
liability under EPA's municipal stoirmwater program
because, in addition to establishing liability without
evidence of a discharge, the Ninth Circuit's opinion
imposes liability jointly on two co-jpermittees. There
is nothing in the Clean Water Act that supports
imposing liability on one permittee for another per
mittee's discharges. To the contrary, 40 CFR
§ 122.26(b)(1) defines a "permittee" as "a permittee to
a NPDES permit that is only responsible for permit
conditions relating to the discharge for which it is
operator" (Emphasis added.). The permit at issue in
this case similarly contains an express disclaimer of

demonstrate adequate legal authority to "|c]arry out all inspec
tion, surveillance and monitoring procedures necessary to
determine compliance and noncompliance with permit condi
tions including the prohibition on illicit discharges to the
municipal separate storm sewer." There is nothing in this
provision requiring monitoring of a receiving water or mandat
ing that, if monitoring is conducted, it be used to determine
compliance or non-compliance with the Clean Water Act. There
fore, these sections cannot form the basis for the Ninth Circuit's
opinion.
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joint liability, stating that "[e]ach Permittee is re
sponsible only for a discharge for which it is the
operator." Permit, at 1 G.4. The Ninth Circuit's
opinion disregards this principal.

In the Water Quality Act of 1987, Congress
amended the Clean Water Act to expressly provide for
permitting of municipal stormwateit discharges, but
did so with two key modifications to the NPDES
program. First, rather than imposing strict effluent
limitations and other requirements developed for the
NPDES program, municipal stormwater permittees
are required only to meet the provisions of 33 U.S.C.
§ 1342(p)(3)(B)(ii) and (iii), which require controls to
reduce pollutants "to the maximum extent practica
ble" instead of the strict controls and limits imposed
on the discharges of industrial dischargers and Pub
licly Owned Treatment Works ("POTWs").

Second, municipal stormwater permits can be
issued "on a system- or jurisdiction-wide basis." Id. at
§ 1342(p)(3)(B)(i). As explained by EPA, the ability to
issue system-wide permits for municipal stormwater
systems is "an important mechanism for developing
the comprehensive storm water management pro
grams envisioned by the Act." 55 Fed. Reg. at 48043.
System-wide permits have the benefit of both provid
ing "an appropriate basis for planning activities and
coordinating development" as well as providing
"municipal entities participating in a system-wide
application the means to spread the resource burden
of monitoring, evaluating water quality impacts, and
developing and implementing controls." Id.
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EPA has therefore encouraged system-wide MS4
permits, like the one at issue in this case, as a mech
anism to capitalize on efficiencies and provide cost-
effective stormwater management for the benefit of
the entire watershed and the residents of communi

ties therein.

As EPA's regulations indicate, however, separate
liability is a fundamental component of these system-
wide permits. Without it, a permittee would be hard-
pressed to justify the risk of incurring liability for the
actions of other co-permittees it has neither jurisdic
tion over nor means to control. Therefore, with its
decision, the Ninth Circuit has, throiigh the "stroke of
its pen," eliminated the benefits of this watershed
approach for thousands of public agencies, the result
of which will be a significant loss of cost savings to
communities across the U.S. and importantly it will
be more difficult to achieve reductions of pollutants in
stormwater.

Its opinion will also increase exponentially the
regulatory burden on stormwater permitting authori
ties. Petitioners, the County of Los Angeles (the
"County") and Los Angeles County Flood Control
District (the "District"), for example, operate parts of
an interconnected network of MS4s that, when com
bined with the MS4s operated by 84 other incorpo
rated entities, control the stormwater from over 3,100

square miles of Los Angeles County. Rather than
obtaining 86 separate permits for discharges from
each individual MS4, the permittees obtained a single
permit (the "LA MS4"). This system-wide permit
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resulted in considerable efficiencies for the Califor

nia's Regional Water Quality Control Board, which
had to write only one permit instead of 86, and it
enabled the permittees to share thje costs and bur
dens of administering the permits' monitoring,
recordkeeping, and reporting requirements. But this
efficiency was made possible only by the permittees
and the permitting authority agreeing to such an
arrangement.

In light of the Ninth Circuits decision, it is
difficult to imagine this program continuing - even
though EPA has been increasingly moving toward
more watershed-based management of stormwater
for the efficiencies discussed above.4 However, permit
tees, like our members, are unlikely to agree to
system-wide permits in the future if they will be held
jointly liable whenever an exceedance of a water
quality standard occurs. For those already holding
system-wide permits, the Ninth Circuit's decision; is
particularly concerning as it has instantaneously
opened the door to countless lawsuits over responsi
bility for water quality standard exceedances.

4 Indeed, at EPA's request, the National Resource Council
recently conducted an evaluation of EPA's stormwater program
and one of the fundamental recommendations for improvement
was that EPA "base all stormwater and other wastewater
discharge permits on watershed boundaries instead of political
boundaries." See National Resource Council, "Urban Stormwater
Management in the United States" (2008), p.9.
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As the Ninth Circuit noted, the Los Angeles River
alone receives discharges from at least 1,344 permit
ted industrial sources, 488 construction sites, three
wastewater treatment plants, and 42 separate incor
porated cities upstream of the monitoring station.
NRDC, 636 F.3d at 1243. The San Gabriel River, in
turn, receives discharges from at least 276 industrial
and 232 construction sources, two wastewater treat

ment plants, 21 separate incorporated cities, and at
least 20 other industrial dischargers that were "spe
cifically permitted to discharge pollutants in excess of
the water quality standards at issue in this action."
Id. It would be a waste of judicial resources to subject
all of these entities to statutory liability based on
nothing more than the exceedance of a water quality
standard in the Los Angeles and San Gabriel Rivers,
and it would be unjust and unduly burdensome to
saddle individual permittee's like Defendants with
investigating which of these hundreds of sources may
be causing or contributing to a monitored exceedance.
Given the Ninth Circuit's decision, permittees are left
with almost no guidance on the scope of liability they
will now be subject to if they discharge to a receiving
water measuring exceedances of an applicable water
quality standard.

The Ninth Circuit appears to have envisioned
that this debate would be held only among co-
permittees, but even if its opinion can be so limited,
the LA MS4 itself has 86 co-permittees. Under the
Ninth Circuit's holding, for each exceedance of an
applicable water quality standard, all 86 would be
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subject to suit and each would have to defend itself in
court to avoid statutory penalties regardless of
whether its discharges were actually causing or
contributing to the exceedance. Congress could not
have intended such a waste of municipal and judicial
resources.

The Ninth Circuit's interpretation threatens to
turn the MS4 program on its head with little compen
sating benefit to the environment or to the ease of
administering the CWA. To the contrary, by under
mining the current municipal stormwater program,
the Ninth Circuit's decision will almost certainly
result in a massive overburdening of the nation's
permitting authorities going forward, as virtually ho
permit holder will be willing to accept a system-wide
permit under the considerable threats of liability and
litigation posed by the Ninth Circuit's opinion.

CONCLUSION

The Ninth Circuit's decision in this case decides

an important federal question in a way that conflicts
with the Clean Water Act and wreaks havoc on a

fundamental and decades-old permitting program.
For each of the foregoing reasons, NAFSMA respect
fully requests that the Petition for Writ of Certiorari
be granted and that the decision ofthe Ninth Circuit,
which has serious negative consequences for municipal
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stormwater permittees throughout the country, be
reversed.
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