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ARGUMENT 

I. BASIC DOES NOT APPLY IN ERISA CASES 

The Ninth Circuit erred in holding here (sua spon-
te) that the presumption of reliance approved for secu-
rities cases in Basic Inc. v. Levinson, 485 U.S. 224 
(1988), applies in this ERISA action.  See Pet. 11-14.  
Respondents’ arguments for denying review of that 
holding lack merit. 

To begin with, respondents notably say nothing in 
defense of the Ninth Circuit’s holding.  That is because 
it is indefensible:  The Basic presumption is that each 
class member—in deciding to buy or sell the relevant 
stock—relied on a market price that was distorted by 
the alleged misstatements.  Applying that presumption 
makes no sense when, as here, the named plaintiffs are 
not alleged to have bought or sold stock during the 
class period.  See Pet. 12.1  In other words, even if it is 
true (as Basic held) that buyers and sellers of publicly 
traded securities rely in some sense on market price, 
nothing in Basic supports taking the same view of 
those who simply held stock during the relevant time.  
See also Pet. 13 (discussing an additional flaw in the 
Ninth Circuit’s ruling).  Respondents’ refusal to defend 
the Ninth Circuit’s holding confirms the court’s error, 
and underscores the need for review—if not summary 
reversal. 

Respondents argue, however (Opp. 10), that review 
is unwarranted because this is the first time an appel-

                                                 
1 Although some members of the proposed class may have 

bought or sold during the class period, the Ninth Circuit extended 
Basic to the entire class, i.e., even to members who did not buy or 
sell and thus could not have relied on the market price, as Basic 
requires. 
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late court has extended Basic to the ERISA context, or 
even explicitly considered doing so.  That just high-
lights how wrong the decision below is:  Litigants have 
not previously even suggested applying Basic to those 
who made no advertent investment decision.  That will 
change now, of course, because the decision below is 
binding law in the nation’s largest circuit, where nearly 
one-fifth of the country’s population lives.  Similar 
claims will thus become common (and more generally 
the Ninth Circuit will likely become a magnet for 
ERISA cases).  These circumstances warrant the 
Court’s attention. 

Respondents also assert (Opp. 10-13) that the 
Ninth Circuit’s extension of Basic was not necessary to 
the decision in their favor, because (they say) reliance 
is not an element of their claim for breach of fiduciary 
duty.  That is incorrect. 

As an initial matter, although some district courts 
have agreed with respondents’ view that reliance is not 
an element of their claim, every court of appeals to ad-
dress the question has rejected it, as have many district 
courts.  See Pet. 9 (citing cases).2  Respondents’ effort 
to dismiss those circuit decisions is unavailing.  For ex-
ample, the court in Bell v. Pfizer, Inc., 626 F.3d 66 (2d 
Cir. 2010), stated unambiguously that “where a[n 
ERISA] plaintiff asserts a breach of fiduciary claim 
based on a material misrepresentation or omission, the 
plaintiff must establish detrimental reliance,” id. at 75.  
Respondents contend (Opp. 12 n.7) that in Bell “the 

                                                 
2 See also, e.g., James v. Pirelli Armstrong Tire Corp., 305 

F.3d 439, 449 (6th Cir. 2002); In re Computer Scis. Corp. ERISA 
Litig., 635 F. Supp. 2d 1128, 1140 (C.D. Cal. 2009); Martino-Catt v. 
E.I. duPont Nemours & Co., 317 F. Supp. 2d 914, 927 (S.D. Iowa 
2004). 
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misinformation concerned an employee stock option 
plan which was not governed by ERISA.”  That does 
not change the fact that the Second Circuit—like the 
court of appeals in each of the other cases petitioners 
cited—based its decision on the conclusion that reliance 
is an element of breach-of-fiduciary-duty claims under 
ERISA.  The state of the law is thus not as respondents 
portray it. 

Regardless of other courts’ holdings, moreover, the 
Ninth Circuit here plainly rejected respondents’ asser-
tion that “plaintiffs need not plead individual detri-
mental reliance to maintain an ERISA claim for omis-
sions or misrepresentations.”  Appellants’ C.A. Br. 43 
(emphasis omitted).  That is clear from the fact that the 
point of its ruling was how plaintiffs could show reli-
ance.  In any event, that there might have been another 
ground for the Ninth Circuit to rule for respondents is 
immaterial; the ground it did rule on is glaringly wrong 
and threatens substantial mischief.  See Pet. 14. 

Finally, respondents contend (Opp. 3-4, 13) that 
this Court should not hold the petition pending the de-
cision in Halliburton Co. v. Erica P. John Fund, Inc., 
No. 13-317—in which the first question presented is 
whether the Court should discard Basic’s presumption 
of reliance.  Respondents acknowledge (Opp. 3) that the 
Ninth Circuit “cited Basic in support of its holding that 
the plaintiffs in this case could establish reliance.”  
(That is a considerable understatement; Basic consti-
tuted the entire basis for the court’s holding.  See Pet. 
App. 31a.)  But, respondents argue, “the other issues in 
Halliburton … are not present here.”  Opp. 13 (empha-
sis added).  That is meritless.  A “hold” does not require 
that the issues presented by a petition map precisely 
onto those in a pending case.  Here, a hold is surely ap-
propriate given that overturning Basic, as the Halli-
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burton petitioners ask, would entirely undermine the 
decision below. 

II. ERISA’S DUTY OF PRUDENCE DOES NOT REQUIRE 

FIDUCIARIES TO ACT ON INSIDE INFORMATION 

The Ninth Circuit held here that petitioners can be 
found liable for violating ERISA’s duty of prudence by 
failing to act on non-public information about their com-
pany.  See Pet. App. 28a-29a.  That holding is wrong and 
conflicts with decisions of other circuits.  See Pet. 15-21.  
Respondents’ contrary arguments are without merit. 

A. Respondents’ assertion that there is no circuit 
conflict rests on a mischaracterization of the decision 
below.  Respondents claim (Opp. 14) that “[t]he Ninth 
Circuit held only that when the ERISA fiduciaries are 
also alleged violators of the federal securities laws, 
those ERISA fiduciaries are not relieved of their duty 
under ERISA … in light of material, non-public infor-
mation.”  That is manifestly incorrect.3 

First, the Ninth Circuit’s holding is not limited to 
“alleged violators of the federal securities laws.”  Opp. 
14.  Only Amgen Inc. and one individual petitioner are 
defendants in the related securities action.  See Con-
necticut Ret. Plans & Trust Funds v. Amgen, Inc., 660 
F.3d 1170, 1170 (9th Cir. 2011) (caption).  Yet the Ninth 

                                                 
3 Respondents accuse petitioners (Opp. 14) of attributing lan-

guage from the district court’s opinion to the Ninth Circuit.  In 
fact, the petition correctly ascribes the quoted language to “the 
district court.”  Pet. 15. 

Respondents are correct that the petition appendix reproduc-
es the district court opinion dismissing their prior complaint.  Alt-
hough that opinion contains virtually all of the court’s relevant 
analysis, for completeness the court’s minute order dismissing the 
operative complaint is attached to this reply. 
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Circuit held that respondents’ duty-of-candor claim 
could proceed against all petitioners, including fourteen 
individuals (alleged here to be ERISA fiduciaries) who 
are not named in the securities case. 

Second, respondents’ argument that the Ninth Cir-
cuit did not construe ERISA as requiring fiduciaries to 
act on non-public information in order to fulfill their du-
ty of prudence is refuted by the plain language of the 
court’s opinion:  “[T]he fiduciaries’ obligation to remove 
the Fund as an investment option was triggered as 
soon as they knew or should have known that the share 
price was artificially inflated.”  Pet. App. 27a (emphasis 
added); accord Pet. App. 28a (“If defendants had re-
vealed material information in a timely fashion … they 
would have … satisfied their duties under … ERISA.” 
(emphasis added)).  Moreover, the court’s entire re-
sponse to petitioners’ argument that ERISA should not 
be construed to require them to violate the securities 
laws was to say that there were other steps petitioners 
could have taken to satisfy ERISA’s duty of prudence.  
See Pet. App. 28a-29a.  In short, the decision below 
simply does not contain the “narrow” holding on this 
point that respondents contend.  Opp. 15.4 

Properly read, the Ninth Circuit’s decision deepens 
an established circuit conflict over whether ERISA’s 
duty of prudence requires fiduciaries to act on non-
                                                 

4 Respondents also wrongly suggest that petitioners seek to 
use the securities laws to shield them from liability under ERISA.  
Petitioners’ position is that allegations of failure to disclose mate-
rial adverse information about a publicly traded company are 
properly brought under the securities laws, which contain a care-
fully calibrated disclosure scheme (including recognition that there 
can be valid reasons for non-disclosure) and scienter requirements 
that must be pleaded with particularity, see Telllabs, Inc. v. Ma-
kor Issues & Rights, Ltd., 551 U.S. 308, 322-324 (2007). 
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public company information.  See Pet. 15-17.  Indeed, 
respondents’ counsel argued in their own recent peti-
tion for certiorari that this conflict does exist.  The peti-
tion in Rinehart v. Akers, No. 13-830, states (at 24) that 
in that case “[t]he Second Circuit held that the fiduciar-
ies of a retirement plan have no duty to … consider 
nonpublic information in deciding whether continued 
investment in company stock in a company’s retirement 
plan is imprudent.”  It then describes a circuit conflict 
on that issue, citing virtually the same cases cited in the 
petition here—including the decision below.  See id. at 
27-28; see also id. at 30 (“The Court should grant certi-
orari to resolve the conflict among the Circuits on this 
important issue.”).  Counsel were right in their petition 
about the conflict, and are wrong to say the opposite 
here.5 

B. Respondents also contend that the Ninth Cir-
cuit’s holding on this issue was correct.  That would not 
be a reason to deny review even if it were correct, giv-
en the important circuit conflict.  But it is not correct. 

Much of respondents’ argument rests on their as-
sertion that the Ninth Circuit “did not impose any addi-
tional disclosure obligations under ERISA,” Opp. 17, 
but rather grounded its holding in the securities laws, 
see Opp. 16 (“it was the securities laws which required” 
the disclosures).  That is strikingly inaccurate.  The 

                                                 
5 Counsel were likewise correct to assert in the Rinehart pe-

tition (at ii) that this issue is “directly related” to the question pre-
sented in Fifth Third Bancorp v. Dudenhoeffer, No. 12-751, and 
thus that that petition should be held pending the decision in that 
case.  Compare Opp. 3, 15-16, 20-21 (arguing against a hold for 
Fifth Third here).  Indeed, a significant part of the oral argument 
in Fifth Third addressed this issue—confirming that this case 
should be held pending the decision in Fifth Third. 
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Ninth Circuit’s ruling was based on its view that 
“ERISA imposes upon fiduciaries a general duty to dis-
close facts material to investment issues.”  Pet. App. 
28a.  The securities laws impose no such duty.  Re-
spondents claim otherwise, see Opp. 17 (“The securities 
laws require that material information be disclosed to 
the investing public.”), but they are wrong.  As this 
Court has explained, “§ 10(b) and Rule 10b-5(b) do not 
create an affirmative duty to disclose any and all mate-
rial information.”  Matrixx Initiatives, Inc. v. Sira-
cusano, 131 S. Ct. 1309, 1321 (2011).  Respondents’ de-
fense of the decision below thus depends on a mischar-
acterization of it (and a misunderstanding of the securi-
ties laws).  Once that is recognized, it is clear that re-
spondents have no answer to petitioners’ explanation 
that the decision “would improperly transform fiduciar-
ies into investment advisors,” Pet. 18, “upset the care-
fully balanced disclosure obligations established by 
Congress in the securities laws,” id., and quite possibly 
force fiduciaries to harm their beneficiaries, by requir-
ing disclosures that could cause stock prices to plum-
met, see Pet. 20.6 

Respondents likewise say virtually nothing in an-
swer to petitioners’ explanation (Pet. 20-22) of the flaws 
in the Ninth Circuit’s suggestion that fiduciaries can 
alternatively avoid liability for violating the duty of 

                                                 
6 Respondents refer at one point (Opp. 16) to “ERISA fiduci-

aries put[ting] themselves in a conflicted position.”  If respondents 
are suggesting that companies must delegate management of em-
ployees’ retirement funds to outsiders, they ignore the fact that 
such delegation would not help employee-beneficiaries, because 
outsiders would (by definition) lack inside information and thus not 
even be in a position to take the steps that the Ninth Circuit said is 
required by ERISA.  There is thus no reason to interpret ERISA 
as mandating delegation to outsiders. 
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prudence by freezing new investment in company 
stock.  Respondents merely accuse petitioners of want-
ing to “dupe both their own wards and public investors 
equally and escape liability to both.”  Opp. 17.  That 
empty rhetoric does nothing to answer the legitimate 
concerns petitioners raised, including that requiring 
such freezes would undermine the purpose of insider-
trading laws, could harm beneficiaries, and creates far 
too much uncertainty for fiduciaries. 

In short, the Ninth Circuit’s holding not only deep-
ens an untenable circuit conflict but is also wrong.  This 
Court’s review is warranted. 

III. APPLICATION OF THE PRESUMPTION OF PRUDENCE 

SHOULD NOT TURN ON PARTICULAR PLAN LANGUAGE 

A. The third question presented is whether the 
Ninth Circuit erred in holding that the presumption of 
prudence, which protects ERISA fiduciaries from lia-
bility in certain circumstances, did not apply because of 
the Amgen retirement plans’ particular language—
specifically, that the plans permitted investment in 
company stock but did not (in the court’s view) require 
or encourage it.  See Pet. App. 19a-23a.  Because this 
Court will address the presumption of prudence in 
Fifth Third Bancorp v. Dudenhoeffer, No. 12-751, the 
petition should be held pending the decision in that case.  
See Pet. 22-23; see also Opp. 3 (Fifth Third concerns 
“the existence, nature, and procedures applicable to 
th[e] presumption”).  Respondents argue that a hold is 
unwarranted, but as they acknowledge (Opp. 20), “the 
Court’s decision in Fifth Third Bancorp may further 
inform the thinking of lower courts about the issue pre-
sented here.”  That is precisely the circumstance in 
which a petition should be held:  The decision in Fifth 
Third may affect the “thinking” not just of “lower 
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courts” in general (id.), but of the Ninth Circuit in this 
case—and thus it would be appropriate for this Court, 
following the decision in Fifth Third, to “GVR,” i.e., 
grant the petition, vacate the judgment below, and re-
mand to the Ninth Circuit for further consideration in 
light of Fifth Third.  See Lawrence ex rel. Lawrence v. 
Chater, 516 U.S. 163, 168 (1996) (per curiam) (Court 
should GVR “ ‘where an intervening factor has arisen 
that has a legal bearing upon the decision’ ” below 
(quoting id. at 191-192 (Scalia, J., dissenting))).  Alt-
hough the issue in Fifth Third is not exactly the same 
as here (see Pet. 23), that is not a requirement for a 
hold or a GVR.  See Henry v. City of Rock Hill, 376 
U.S. 776, 777 (1964) (per curiam) (explaining that the 
Court had previously GVRed because it viewed the in-
tervening precedent as “sufficiently analogous and, 
perhaps, decisive to compel re-examination of the 
case”). 

B. The petition here discussed at length (Pet. 24-
29) the flaws in the Ninth Circuit’s holding on this is-
sue.  Respondents ignore most of that discussion, in-
stead arguing (Opp. 18-19) that review should be denied 
because there is no conflict among the courts of appeals 
on this question.  But this Court frequently takes up 
cases that do not implicate a circuit conflict, where the 
decision below is important and seemingly wrong.  See 
Shapiro et al., Supreme Court Practice 278-282 (10th 
ed. 2013) (citing cases); see also Rehnquist, Oral Advo-
cacy, 35 Mercer L. Rev. 1015, 1027 (1984) (“[T]he most 
common reason members of our Court vote to grant 
certiorari is that they doubt the correctness of the deci-
sion of the lower court.”).  Indeed, the Court’s rules 
make clear that a conflict is only one reason for grant-
ing review.  See S. Ct. R. 10.  Another is that a “court of 
appeals has decided an important question of federal 
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law that has not been, but should be, settled by this 
Court.”  Id.  That is the situation here:  The question is 
important because fiduciaries manage enormous sums 
of retirement money, and there should be a clear and 
uniform standard regarding when they risk personal 
liability for seeking to discharge their duty to act pru-
dently, see Pet. 24-26.  That clarity and uniformity 
should be provided by this Court rather than left to 
lower-court decisions that merely followed Moench’s 
conclusion on this point without any analysis.  See Pet. 
29. 

Respondents also assert (Opp. 19-20) that the 
Ninth Circuit’s holding on this issue was correct.  But 
their argument consists entirely of quoting a few sen-
tences from a Second Circuit decision, Taveras v. UBS 
AG, 708 F.3d 436 (2d Cir. 2013).7  Petitioners have ex-
plained (Pet. 27) the flaw in Taveras’s reasoning:  The 
court there (like the Ninth Circuit here) erroneously 
focused on the particular retirement plan’s language, 
stating that the tension between two congressional 
goals—encouraging employee ownership of their com-
panies’ stock and protecting employees’ retirement in-
vestments through diversification—is attenuated or 
non-existent when a plan permits but does not require 
investment in company stock.  See 708 F.3d at 445-446.  
The court’s unstated assumption, then, is that when a 
plan does not mandate such investment, a fiduciary can 
ignore Congress’s goal of encouraging employee own-
ership.  That reasoning fails because the same is true 
with plans that encourage but do not require invest-
ment in company stock.  Yet neither Taveras nor any 
other case has limited application of the presumption to 
plans that actually required such investment.  Re-
                                                 

7 Respondents mistakenly cite this case as 107 F.3d 436. 
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spondents ignore this argument.  They also ignore peti-
tioners’ explanation (Pet. 27-28) that applying the pre-
sumption to plans that encourage investment in compa-
ny stock but not those that merely permit it is unwork-
able because there is no clear standard at to what con-
stitutes “encouragement.”  In short, respondents’ de-
fense of the Ninth Circuit’s holding in inadequate.  That 
holding is wrong, and this Court’s review of the ques-
tion is needed. 

CONCLUSION 

This case should be held pending this Court’s deci-
sions in Halliburton Co. v. Erica P. John Fund, Inc., 
No. 13-317, and Fifth Third Bancorp v. Dudenhoeffer, 
No. 12-751.  Following those decisions, the Court should 
grant the petition, vacate the judgment below, and re-
mand for reconsideration in light of Halliburton or 
Fifth Third (or both), or instead either summarily re-
verse the decision below or grant the petition for plena-
ry review on all three questions presented. 

Respectfully submitted. 

BROOK HOPKINS 
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Boston, MA  02109 
(617) 526-6000 
 

SETH P. WAXMAN

    Counsel of Record 
LOUIS R. COHEN 
DANIEL S. VOLCHOK 
WILMER CUTLER PICKERING 
    HALE AND DORR LLP 
1875 Pennsylvania Ave. N.W. 
Washington, D.C.  20006 
(202) 663-6000 
seth.waxman@wilmerhale.com 

APRIL 2014 



 

APPENDIX 



1a 

 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES—GENERAL 

[June 18, 2010] 

* * * 

Proceedings: (In Chambers) Order Granting De-
fendants’ Motion to Dismiss with Prej-
udice 

Pending before the Court is Defendants’ Motion to 
Dismiss.  A hearing on the motion was held on June 16, 
2010.  After considering the moving and opposing pa-
pers and arguments presented at the hearing, the 
Court GRANTS Defendants’ motion to dismiss. 

I. Background 

This case concerns the management of two eligible 
individual account plans (“EIAPs”):  the Amgen Re-
tirement and Savings Plan (the “Amgen Plan”) and the 
Retirement and Savings Plan for Amgen Manufactur-
ing, Ltd. (the “AML Plan”) (collectively, the “Plans”).  
The parties are familiar with the general allegations 
and procedural history in this case, as summarized in 
the Court’s March 2, 2010 Order Granting Defendants’ 
Motion to Dismiss (the “Order”).  See Harris v. Amgen, 
Inc., 2010 WL 744123, at *1-*2 (C.D. Cal. Mar. 2, 2010).  
In the Order, the Court dismissed the Class Action 
Consolidated Complaint filed by Plaintiffs Steve Har-
ris, Dennis Ramos, Jorge Torres, and Albert Cappa 
(collectively, “Plaintiffs”) with leave to amend.  See id. 
at *15. 

On March 23, 2010, Plaintiffs filed a First Amended 
Class Action Consolidated Complaint (“FAC”), assert-
ing the same six causes of action under the Employee 
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Retirement Income Security Act (“ERISA”), 29 U.S.C. 
§ 1132:  (1) breach of the fiduciary duty of loyalty, (2) 
breach of the fiduciary duty of care, (3) breach of the 
fiduciary duty to provide complete and accurate infor-
mation, (4) breach of the fiduciary duty to monitor, (5) 
co-fiduciary liability, and (6) “party-in-interest” liabil-
ity.  Aside from naming several new defendants, the 
FAC offers few new allegations.  Indeed, some of the 
new “allegations” are simply legal assertions intended 
to defeat an anticipated motion to dismiss.  See, e.g., 
FAC ¶ 87 (“The Amgen Plan participants adequately 
allege that Defendants are ERISA fiduciaries … they 
have adequately stated a claim for breach of the duty 
to disclose.” (emphasis added)). 

On April 20, 2010, Defendants Amgen Inc. 
(“Amgen”), Amgen Manufacturing, Ltd. (“AML”), Kev-
in W. Sharer (“Sharer”), Charles Bell, Frank Biondi, 
Jr., Jerry Choate, Frank Herringer, Gilbert Omenn, 
David Baltimore, Judith Pelham, Frederick Gluck, 
Leonard Schaeffer, Jacqueline Allred, Raul Cermeno, 
Jackie Crouse, Lori Johnston, Michael Kelly, and the 
Fiduciary Committee (collectively, “Defendants”) filed 
a motion to dismiss. 

II. Discussion 

The Court incorporates by reference the relevant 
legal standard set forth in the prior Order, see Harris, 
2010 WL 744123, at *2-*3, and limits the discussion to 
the new allegations presented in the FAC and the new 
arguments raised in the papers.  Defendants move to 
dismiss the FAC on the grounds that Plaintiffs have 
again failed to identify the proper plan fiduciaries, see 
Mot. 9:6-11:26, and failed to offer sufficient allegations 
to state any of their claims, see id. 12:1-25:10.  While 
Plaintiffs are closer to the mark in identifying the prop-
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er defendants, they fail to offer sufficient allegations to 
survive Defendants’ motion to dismiss. 

A. Whether Plaintiffs Identify the Proper Fiduci-
aries of the Plans 

As a threshold matter, only fiduciaries may be held 
liable under ERISA for breach of fiduciary duty.  See 
Wright v. Or. Metallurgical Corp., 360 F.3d 1090, 1001 
(9th Cir. 2004).  A person’s liability as a fiduciary is lim-
ited “to the extent” that he acts in a fiduciary capacity.  
See 29 U.S.C. § 1002(21)(A) (“[A] person is a fiduciary 
with respect to a plan to the extent (i) he exercises any 
discretionary authority or discretionary control re-
specting management of such plan or exercises any au-
thority or control respecting management or disposi-
tion of its assets, (ii) he renders investment advice for a 
fee or other compensation, direct or indirect, with re-
spect to any moneys or other property of such plan, or 
has any authority or responsibility to do so, or (iii) he 
has any discretionary authority or discretionary re-
sponsibility in the administration of such plan.”). 

In the prior Order, the Court granted Defendants’ 
motion to dismiss as to all defendants with the excep-
tions of AML, Kevin W. Sharer, the Global Benefits 
Committee (“GBC”), and the Fiduciary Committee.  
See Harris, 2010 WL 744123, at *5-*8.  Plaintiffs have 
returned with a modified slate of defendants.1  The 
GBC is no longer named as a defendant, and Plaintiffs 

                                                 
1 The Court separates Defendants into various categories:  

the “Entity Defendants” are Amgen and AML; the “Director De-
fendants” are Kevin W. Sharer, Charles Bell, Frank Biondi, Jr., 
Jerry Choate, Frank Herringer, Gilbert Omenn, David Baltimore, 
Judith Pelham, Frederick Gluck, and Leonard Schaeffer; and the 
“Fiduciary Committee Defendants” are Jacqueline Allred, Raul 
Cermeno, Jackie Crouse, Lori Johnston, and Michael Kelly. 
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now unequivocally allege that the GBC was never con-
stituted.  See FAC ¶ 46.  Furthermore, Plaintiffs have 
deleted their allegation that Sharer was a member of 
the Fiduciary Committee.  See id. ¶ 32.  In the prior 
Order, the Court noted Defendants’ argument “that 
Sharer ‘never served on the Fiduciary Committee’ and 
that Plaintiffs have known this fact for two years.”  
Harris, 2010 WL 744123, at *7. 

Most significantly, the FAC drops the “Individual 
Defendants”—with the exception of Charles Bell—and 
replaces them with the alleged members of the Fiduci-
ary Committee during the Class Period (May 4, 2005 
through March 9, 2007).  See id. ¶¶ 37-48.  In the mo-
tion, Defendants seek dismissal for failure to adequate-
ly allege fiduciary status only as to “Amgen, AML, and 
the Director Defendants.”  Mot. 11:25-26. 

1. Amgen 

The Court previously dismissed Plaintiffs’ claims as 
to Amgen.  See Harris, 2010 WL 744123, at *8-*9.  
However, Plaintiffs fail to offer any new allegations 
concerning Amgen’s fiduciary status with respect to 
the Plans.  Though Amgen is named the “plan sponsor” 
of the Amgen Plan, see FAC ¶ 24; RJN, Ex. 5, at 207, 
Amgen delegated its fiduciary responsibilities to the 
GBC and the Fiduciary Committee, see RJN, Ex. 5, at 
207.2  Plaintiffs argue that the fiduciary responsibilities 
reverted back to Amgen when Amgen failed to consti-
tute the GBC.  See Opp. 7:5-16.  Nevertheless, the 
Amgen Plan delegates fiduciary responsibilities and 
                                                 

2 In the prior Order, the Court took judicial notice of several 
exhibits and considered other exhibits under the doctrine of incor-
poration by reference.  See Harris, 2010 WL 744123, at *3-*4.  De-
fendants provide courtesy copies of these exhibits for the Court to 
consider in resolving this motion.  See Dkt. #185. 
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discretion to the Fiduciary Committee even in the 
event that the GBC is not constituted.  See id. at 208 
(“[I]f at any time the Board or one of its duly ap-
point[ed] delegates has not appointed a Global Benefits 
Committee, the Fiduciary Committee shall have the 
right to appoint and remove Trustees and Investment 
Managers and otherwise control and manage the 
[Amgen] Plan’s assets in accordance with Section 
14.1.”).  Furthermore, as noted in the Court’s prior Or-
der, Amgen does not become a fiduciary simply because 
its employees served as fiduciaries.  See Harris, 2010 
WL 744123, at *6 (citing Tool v. Nat. Employee Benefit 
Servs., Inc., 957 F. Supp. 1114, 1121 (N.D. Cal. 1996)).  
Therefore, the Court GRANTS Defendants’ motion to 
dismiss as to Amgen. 

2. AML 

AML was the named fiduciary of the AML Plan.  
See FAC ¶ 25; RJN, Ex. 7, at 310.  In the prior Order, 
the Court declined to dismiss Plaintiffs’ claims against 
AML for failure to allege AML’s fiduciary status be-
cause Defendants failed to cite to any plan document 
that purported to delegate AML’s fiduciary responsibil-
ities.  See Harris, 2010 WL 744123, at *6.  Defendants 
even promised at the hearing on that motion to provide 
such a citation to the Court, but failed to do so.  See id. 
at *6 n.8.  Again, Defendants conspicuously fail to 
demonstrate that AML actually delegated its fiduciary 
responsibilities.  See Opp. 6:22-2.  Accordingly, the 
Court does not grant Defendants’ motion as to AML on 
this ground. 

3. Director Defendants 

Plaintiffs again contend that Director Defendants 
assumed fiduciary responsibilities when the Board di-
rectly appointed the members of the Fiduciary Com-
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mittee.  See Opp. 7:18-21.  Oddly, Plaintiffs rely on lan-
guage taken from § 15.1(b) of the Amgen Plan, which 
states in full: 

[I]f at any time the Board … has not appointed 
a Global Benefits Committee, the Fiduciary 
Committee shall have the right to appoint and 
remove Trustees and Investment Managers 
and otherwise control and manage the Plan’s 
assets in accordance with Section 14.1. 

RJN, Ex. 5, at 208 (emphasis added).  In addition to 
this “ultra vires” argument—as Plaintiffs referred to it 
in their opposition to the previous motion to dismiss—
Plaintiffs offer the same conclusory allegations that Di-
rector Defendants were “de facto” fiduciaries.  See, e.g., 
FAC ¶ 33.  The Court previously rejected such allega-
tions in clear and uncertain terms.  See Harris, 2010 
WL 744123, at *6 (citing In re Calpine Corp. ERISA 
Litig., No. 03-1685, 2005 WL 1431506, at *3 (N.D. Cal. 
Mar. 31, 2005)). 

Despite the FAC’s shortcomings in this respect, 
Director Defendants are not necessarily free from all 
potential liability under ERISA.  See In re Calpine, 
2005 WL 1431506, at *3 (“Director Defendants’ power 
of appointment gives rise to a limited duty to monitor 
their appointees, as discussed in 29 C.F.R. § 2509.75-8 
….”).  In the FAC, Plaintiffs add allegations that each 
Director Defendant “had the power and authority to 
appoint and remove members of the Amgen Plan Fidu-
ciary Committee.”  See, e.g., FAC ¶ 35; see also id. ¶ 59 
(noting that “Defendants were fiduciaries to the extent 
of the specific fiduciary discretion and authority as-
signed to or exercised by each of them”).  Thus, Direc-
tor Defendants could conceivably be held liable “to the 
extent” that they selected the members of the Fiduci-
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ary Committee.  Therefore, the Court does not grant 
Defendants’ motion as to Director Defendants on this 
ground. 

4. Summary 

The Court grants Defendants’ motion for failure to 
adequately allege fiduciary status only as to Amgen.  
At this stage in the analysis, all claims remain as to 
AML, Fiduciary Committee Defendants, and the Fidu-
ciary Committee.  Additionally, Plaintiffs’ claims re-
main as to Director Defendants to the extent that they 
relate to Director Defendants’ appointment of plan fi-
duciaries.  The Court now proceeds to evaluate the suf-
ficiency of Plaintiffs’ claims against these fiduciaries. 

B. Whether Plaintiffs State a Claim under ERISA 

Defendants move to dismiss each of Plaintiffs’ six 
causes of action for failure to adequately allege a breach 
of fiduciary duty.  As a preliminary matter, Defendants 
suggest that the FAC should be dismissed as to all De-
fendants on the grounds that Plaintiffs improperly 
“lump” all Defendants together without delineating the 
particular breaches relevant to each.  See Mot. 11:16-18; 
see also In re Providian Fin. Corp. ERISA Litig., 2002 
WL 31785044, at *1 (N.D. Cal. 2002); In re McKesson, 
2002 WL 31431588, at *17-*18 (N.D. Cal. 2002).3  In the 
opposition, Plaintiffs cite to other persuasive authority 
that suggests more general allegations are sufficient at 
the pleadings stage.  See Opp. 8 n.11 (citing Rankin v. 

                                                 
3 Defendants appear to limit this argument to Amgen, AML, 

and the Director Defendants because Defendants immediately fol-
low their discussion of In re Providian, 2002 WL 31785044, and In 
re McKesson, 2002 WL 31431588, with the conclusion, “Thus, all 
counts against Amgen, AML, and the Director Defendants should 
be dismissed.”  Mot. 11:20-26. 
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Rots, 278 F. Supp. 2d 853, 866 (E.D. Mich. 2003), and 
Kelley v. Household Int’l, Inc., No. 02-9281, 2004 WL 
723843, at *4 (N.D. Ill. Mar. 31, 2004)).  While more spe-
cific allegations would have been preferable, the Court 
does not dismiss Plaintiffs’ claims on this ground, and 
thus proceeds to consider the adequacy of Plaintiffs’ 
allegations against Defendants.  The Court begins with 
Plaintiffs’ second cause of action concerning Defend-
ants’ alleged imprudence in continuing to offer Amgen 
common stock under the Plans during the Class Period.  
The Court then considers the adequacy of Plaintiffs’ 
new allegations as to the other causes of action. 

1. Beach of the Duty of Care (Count II) 

The papers concentrate on Plaintiffs’ claim that De-
fendants breached the fiduciary duty of care by failing 
to take Amgen common stock out of the Plans.  In par-
ticular, Plaintiffs argue that the FAC adequately alleg-
es that “Defendants breached their fiduciary duty to 
act with prudence by (1) continuing to offer the Amgen 
Stock Fund as [a] retirement savings option for the 
Plans; (2) permitting the Plans to acquire and hold 
Amgen Stock instead of cash or other investments; and 
(3) failing to take adequate steps to prevent the Plans 
from suffering losses on their investment in Amgen 
Stock.”  Opp. 9:5-10 (citing FAC ¶¶ 100-270).  As with 
the prior Order, the Court evaluates Plaintiffs’ allega-
tions according to the two standards that have been 
applied in the Ninth Circuit:  the “Moench standard” 
and the “prudent man standard.” 

This time around, however, Plaintiffs raise a new 
argument as to why the Moench standard should not 
apply in this case.  Plaintiffs argue that the Moench 
standard applies only to Employee Stock Ownership 
Plans (“ESOPs”) and EIAPs that require investment in 
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company stock.  See Opp. 14:16-16:5.  The Moench 
standard was originally devised to protect plan fiduci-
aries from being placed in an untenable position (a “ra-
zor’s edge”), with fiduciaries simultaneously being re-
quired (1) to encourage employee ownership of compa-
ny stock pursuant to the plan documents and (2) to dis-
suade employee ownership of company stock pursuant 
to ERISA’s duty of prudence and in violation of the 
plan documents.  See Moench, 62 F.3d at 568-69.  Plain-
tiffs claim that the Plans did not require employee in-
vestment in Amgen common stock and that Defendants 
had full discretion to offer any investment options.  See 
Opp. 15:13-15.  Thus, Defendants would not have been 
placed on the so-called “razor’s edge” if they withdrew 
the Amgen common stock option—they would have 
been able to act “prudently” without violating the 
terms of the Plans.  See Lingis v. Motorola, Inc., 649 F. 
Supp. 2d 861, 879 (N.D. Ill. 2009) (holding that the pre-
sumption of prudence did not apply where the plan 
documents stated that plan funds “may” be invested 
employer stock). 

In response to this argument, Defendants do not 
directly dispute Plaintiffs’ contention that the Plans did 
not require offering the Amgen Stock Fund as an in-
vestment option.4  Instead, Defendants target the legal 
authority relied upon in Plaintiffs’ opposition—Gearren 

                                                 
4 The January 1, 2007 amendment to the Amgen Plan re-

quired the Fiduciary Committee to offer the Company Stock Fund 
as an investment option, the amendment went into effect on May 7, 
2008, after the close of the Class Period.  See RJN, Ex. 13, at 398.  
Prior to the amendment, the Amgen Plan granted plan fiduciaries 
the discretion to invest in the Company Stock Fund, see RJN, Ex. 
5, at 186-87, and plan participants were not directly encouraged to 
invest in the Amgen Common Stock Fund, listed as the 24th option 
among 25 investment funds, see RJN, Ex. 6, at 243-42. 



10a 

 

v. McGraw-Hill Cos., Inc., 690 F. Supp. 2d 254 
(S.D.N.Y. Feb. 10, 2010), and In re Gen. Growth Prop-
erties, Inc. ERISA Litig., 2010 WL 1840245 (N.D. Ill. 
May 6, 2010).  As noted by Defendants, these cases do 
not expressly hold that the Moench standard applies 
only when plan fiduciaries are required to invest in em-
ployer stock.  The Gearren court declined to define the 
“outer bounds” of the Moench standard.  See Gearren, 
690 F. Supp. 2d at 269 (“[D]oes the presumption apply 
to … a plan in which fiduciaries choose to offer compa-
ny stock as an act of freely exercised discretion? … 
Although these and similar concerns might dissuade 
the Court from applying the presumption of prudence 
to all decisions concerning EIAPs, the cases at hand do 
not require it to set the outer bounds of the presump-
tion’s applicability.”).  The other case cited by Plaintiffs, 
General Growth, went further to note that “courts have 
… extended the presumption of prudence to fiduciaries 
of ESOP or EIAPs that encourage but do not require 
company investment.”  Gen. Growth, 2010 WL 1840245, 
at *6 (emphasis added). 

In this case, however, the Court does not decide 
whether the Moench standard applies because, under 
either the Moench standard or the prudent man stand-
ard, Plaintiffs have failed to allege sufficient facts to 
state a claim for breach of the fiduciary duty of care. 

a. The Moench Standard 

Under the Moench standard, an EIAP plan fiduci-
ary is entitled to a presumption of prudence, unless 
“the ERISA fiduciary could not have believed reasona-
bly that continued adherence to the [plan’s terms] was 
in keeping with the settlor’s expectations of how a pru-
dent trustee would operate.”  Wright, 360 F.3d at 1097 
(quoting Moench, 62 F.3d 553); see also Edgar v. 
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Avaya, Inc., 503 F.3d 340, 347 (3d Cir. 2007) (extending 
the Moench standard to EIAPs because “one of the 
purposes of EIAPs is to promote investment in em-
ployer securities, [and] they are subject to many of the 
same exceptions that apply to ESOPs”).5  In order to 
rebut the presumption of prudence, a plaintiff must 
provide “detailed and specific allegations that [the de-
fendant company] was in dire financial circumstances 
and subject to serious mismanagement.”  In re 
Fremont Gen. Corp. Litig., 564 F. Supp. 2d 1156, 1158 
(C.D. Cal. 2008). 

While some district courts have declined to apply 
the presumption of prudence at the pleadings stage, 
see, e.g., Alvidres v. Countrywide Fin. Corp., No. 07-
5810, 2008 WL 819330, at *2 (C.D. Cal. Mar. 18, 2008), 
the Moench standard has been applied to motions to 
dismiss, see Wright, 360 F.3d at 1097; Gearren, 690 F. 
Supp. 2d at 270 (“[I]t is more accurate to say that when 
the presumption of prudence applies, it affects whether 
a given allegation can plausibly constitute a breach of 
fiduciary duty.”).  The Court previously dismissed 
Plaintiffs’ claim for breach of the fiduciary duty of care 
for, inter alia, failure to adequately allege that Amgen 
was seriously mismanaged and in dire financial straits.  
See Harris, 2010 WL 744123, at *10-*12. 

                                                 
5 The Court discussed the lineage of the “Moench standard” 

and its history in the Ninth Circuit in the prior Order.  See Harris 
v. Amgen, Inc., 2010 WL 744123, at *9.  As summarized in the Or-
der, several district courts have applied the Moench standard, 
even at the pleadings stage, and the Ninth Circuit has twice de-
clined to reject it.  See id.  Furthermore, the standard has been 
formally adopted by three other sister circuits in addition to the 
Third Circuit—the First, Fifth, and Sixth Circuits.  See id. 



12a 

 

Assuming the Moench standard applies, Plaintiffs 
have failed to rebut the presumption of prudence.  In 
the FAC, Plaintiffs offer additional details regarding 
the importance of Aranesp® off-label sales to Amgen’s 
financial success.  See FAC ¶¶ 178, 182, 185-187 (detail-
ing how sales of Aranesp for off-label uses for the 
fourth quarter of 2006 accounted for 39% of overall 
Aranesp sales, how Aranesp sales accounted for ap-
proximately 30% of Amgen’s total sales in 2006, and 
how Aranesp’s and Epogen’s combined sales accounted 
for approximately 50% of Amgen’s sales that same 
year).  However, as the Court previously held, Plain-
tiffs must offer sufficient allegations that the compa-
ny’s viability was in question.  See In re Lehman Bros. 
Sec. & ERISA Litig., No. 09-2017, 2010 WL 354937, at 
*5 (S.D.N.Y. Feb. 2, 2010) (noting that the Moench 
standard “requires pleading the fiduciary’s knowledge 
at a pertinent time of ‘an imminent corporate collapse 
or other ‘dire situation’ sufficient to compel an ESOP 
sell-off’” (citations omitted)); Fisher v. JP Morgan 
Chase & Co., No. 03-3252, 2010 WL 1257345, at *9 
(S.D.N.Y. Mar. 31, 2010) (“[T]he allegations in this ac-
tion provide ‘no indication’ that, during the class period, 
JP Morgan’s ‘viability as a going concern was ever 
threatened.’” (quoting Kirschbaum v. Reliant Energy, 
Inc., 526 F.3d 243, 254 (5th Cir. 2008))). 

Additionally, Plaintiffs allege that Amgen’s stock 
price declined gradually over the course of the entire 
Class Period.  See FAC ¶ 295 (noting that the price of 
Amgen stock declined 2.3% on the day the Cancer Let-
ter was published); id. ¶ 297 (noting a decline of 4% af-
ter Amgen announced the SEC’s informal inquiry re-
garding the DAHANCA study); id. ¶ 298 (noting a de-
cline of 2.1% the day the Food and Drug Administra-
tion announced the black box warning); id. ¶ 299 (not-



13a 

 

ing a decline of 9.1% on one day in 2006).  Even assum-
ing that Amgen was sufficiently mismanaged, Plaintiffs 
fail to adequately allege that continued investment in 
Amgen common stock was imprudent, in light of the 
relatively modest and gradual decline in the stock price.  
See In re Syncor, 351 F. Supp. 2d at 982 (“In this case, 
Plaintiffs have pled that the company was facing mis-
management (i.e. the [illegal] bribery scheme) which 
resulted in a steep decline in the value of the company 
stock.” (emphasis added)). 

Plaintiffs also offer new allegations that Sharer de-
scribed 2007 as “the most difficult [year] in [Amgen’s] 
history” and the “most challenging time in [his] 16 
years [at Amgen].”  FAC ¶ 281.  Plaintiffs further al-
lege that “[a]s a result of Defendants’ serious misman-
agement (failure to disclose the safety concerns relating 
to Aranesp® and Amgen’s off-label practices), Amgen 
los[t] 50% of its sales in Aranesp® and took nearly a $1 
billion hit in operating income.”  Id.  However, Sharer’s 
descriptions of this “difficult” period do not suffice as 
allegations that Amgen was in dire financial circum-
stances.  Declines far in excess of Amgen’s 29% over 
the course of the Class Period have been held to be in-
sufficient to rebut the presumption of prudence, see, 
e.g., In re Citigroup ERISA Litig., 2009 WL 2762708, at 
*18 (S.D.N.Y. Aug. 31, 2009) (a 52% stock decline), and 
Plaintiffs’ allegations of Defendants’ alleged impru-
dence are viewed in the context of Amgen’s relative 
success through and after the Class Period, see Harris, 
2010 WL 744123, at *11 (citing RJN, Ex. 4).  Moreover, 
contrary to authority again relied upon by Plaintiffs, 
Plaintiffs have failed to allege the existence of an illegal 
scheme, see In re Syncor, 516 F.3d at 1098, a sharp de-
cline in the price of Amgen stock, see In re Merck & 
Co., Inc. Sec., Derivative & ERISA Litig., No. 05-1151, 
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2009 WL 790452, at *2 (D.N.J. Mar. 23, 2009), or a dra-
matic withdrawal of Aranesp or Epogen from the mar-
ket, see id.  Therefore, under the Moench standard, 
Plaintiffs’ allegations fail to overcome the presumption 
of prudence.  Accordingly, the Court GRANTS De-
fendants’ motion to dismiss Plaintiffs’ claim for breach 
of the fiduciary duty of care on this ground. 

b. The Prudent Man Standard 

Under the prudent man standard, “a fiduciary [to] 
discharge his duties with respect to a plan solely in the 
interest of the participants and beneficiaries … with 
the care, skill, prudence, and diligence under the cir-
cumstances then prevailing that a prudent man acting 
in a like capacity and familiar with such matters would 
use in the conduct of an enterprise of a like character 
and with like aims ….”).  29 U.S.C. § 1104(a).  While 
Plaintiffs correctly observe that “a variety of circum-
stances can form the basis of a claim that company 
stock is an imprudent investment for participants’ re-
tirement savings,” Opp. 13:4-6 (citing Fremont, 564 F. 
Supp. at 1158), Plaintiffs have again failed to sufficient-
ly allege that this is such a circumstance.  Thus, the 
Court incorporates by reference its analysis in the prior 
Order as it applies to the prudent man standard.  See 
Harris, 2010 WL 744123, at *12-*13. 

Assuming Plaintiffs’ allegations to be true, Plain-
tiffs have failed to offer sufficient allegations to suggest 
that the plan fiduciaries acted imprudently in maintain-
ing the Amgen common stock investment option under 
the Plans.  At most, the price of Amgen shares declined 
gradually by 29% over a period of one year and a half.  
Defendants note that the first instance of wrongdoing 
alleged in the FAC occurred in October 2006, and thus 
the decline from this time to the end of the Class Period 
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was 20%.  See Mot. 15 n.16.  If Defendants had discon-
tinued the Amgen common stock option during the 
Class Period, Defendants could have been subject to 
liability under ERISA when it later rose.  See In re 
Computer Sciences Corp. ERISA Litig., 635 F. Supp. 
2d 1128, 1136 (C.D. Cal. 2009) (“[H]olding fiduciaries 
liable for continuing to invest in declining stock would 
place them in an ‘untenable position,’ as they could also 
be liable if they ceased investment in the declining 
stock and it later rebounded.”); Kirschbaum v. Reliant 
Energy, Inc., 526 F.3d 243, 256 (5th Cir. 2008).  Moreo-
ver, discontinuing the Amgen Stock Fund would have 
brought “about precisely the result [Plaintiffs] seek to 
avoid:  a drop in the stock price.”  See In re Computer 
Sciences, 635 F. Supp. 2d at 1136.  Finally, Plaintiffs al-
lege in the FAC that “the Federal Securities laws do 
not preclude Defendants from potential liability.”  FAC 
¶ 320.  Notwithstanding this conclusory allegation, De-
fendants would have been required to base their deci-
sion to take the Amgen common stock option out of the 
Plans on the basis of non-public information.  See 
Wright, 360 F.3d at 1098 n.4.  For these reasons, the 
Court also GRANTS Defendants’ motion to dismiss 
Plaintiffs’ breach of the duty of care claim on this addi-
tional ground. 

2. The Remaining Claims (Counts I, III, IV, 
V, and VI) 

Plaintiffs fail to offer any new allegations in the 
FAC that would alter the Court’s original decision to 
dismiss Plaintiffs’ remaining claims for (1) breach of the 
fiduciary duty of loyalty, (2) breach of the fiduciary du-
ty to provide complete and accurate information, (3) 
breach of the fiduciary duty to monitor, (4) co-fiduciary 
liability, and (5) “party-in-interest” liability.  See Mot. 
3:1-11.  The Court incorporates by reference the analy-
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sis of the prior Order with regard to these causes of ac-
tion.  See Harris, 2010 WL 744123, at *8, *13-*15.  
Therefore, the Court GRANTS Defendants’ motion to 
dismiss as to the balance of Plaintiffs’ claims. 

C. Whether Leave to Amend Is Warranted 

In the event the Court grants Defendants’ motion 
to dismiss, Plaintiffs request leave to file another 
amended complaint.  See Opp. 25:15-22.  Ordinarily, 
courts permit leave to amend upon dismissal of a claim, 
“unless it determines that the pleading could not possi-
bly be cured by the allegation of other facts.”  See 
Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir. 2000) (ci-
tation omitted).  The Court considers the following fac-
tors in determining whether leave to amend is war-
ranted in a particular case:  (1) a party’s bad faith, (2) 
undue delay, (3) prejudice to the opposing party, (4) fu-
tility, and (5) previous amendments.  See Sisseton-
Wahpeton Sioux Tribe of Lake Traverse Indian Reser-
vation, 90 F.3d 351, 355 (9th Cir. 1996).  A district 
court’s “discretion to deny leave to amend is particular-
ly broad where [a] plaintiff has previously amended the 
complaint.”  Id. (quoting Ascon Props., Inc. v. Mobil Oil 
Co., 866 F.2d 1149, 1160 (9th Cir. 1989)). 

This appears to be a securities case posing as an 
ERISA case.  Plaintiffs have had multiple opportunities 
to refine their claims, but each has failed.  Plaintiffs 
filed an initial complaint, a Consolidated Class Action 
Complaint, and a First Amended Consolidated Class 
Action Complaint.  In their latest effort, Plaintiffs have 
failed to offer sufficient allegations to survive a Rule 
12(b)(6) motion to dismiss, even though the Court’s 
previous Order included ample instruction as to what 
would be required for Plaintiffs to state their ERISA 
claims.  The Court finds that leave to amend would be 
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futile in this case.  Thus, the Court GRANTS Defend-
ants’ motion to dismiss with prejudice. 

III. Conclusion 

Based on the foregoing, the Court GRANTS De-
fendants’ motion to dismiss with prejudice. 

IT IS SO ORDERED. 

* * * 




