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STATEMENT OF INTEREST 
OF AMICUS CURIAE1, 2 

Amicus curiae Catholic Legal Services, 
Archdiocese of Miami, Inc. (“CLS”) is a not-for-profit 
corporation with the express mission of providing: 
“Legal Representation and Immigration Services for 
those who come to South Florida from Foreign 
Lands.” Currently, CLS is the largest provider of pro 
bono and low-cost immigration services in the State 
of Florida. Nearly two thousand immigrants, 
migrants and refugees seek the services of CLS each 
month. Many of these include foreign nationals who 
face deportation because of the immigration 
consequences of their criminal convictions, the 
proper assessment of which is the dispositive factor 
in the immigrant’s eligibility to remain within the 
United States. 

Amicus curiae is greatly concerned that the 
United States Courts of Appeal have created a split 
in authority in the issue at hand, namely whether a 
conviction for violation of 18 U.S.C. § 656 (“§ 656”) 
constitutes an “aggravated felony” triggering 
mandatory deportation pursuant to 8 U.S.C. 
§ 1227(a)(2)(A)(iii). 

                                                      
1 No counsel for a party authored this brief in whole or in part, 
and no counsel or party made a monetary contribution intended 
to fund the preparation or submission of this brief. No person 
other than amicus curiae, its members, or its counsel made a 
monetary contribution to its preparation or submission. 
2 Both parties have consented to the filing of this brief. Consent 
letters are enclosed with the filing. 
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The decision in Petitioner’s case before the 
Eleventh Circuit, affirming deportation of Petitioner 
as an “aggravated felon,” is inconsistent with the 
result that would have been produced if her Removal 
Proceedings were brought within the Second, Third, 
or Ninth Circuits. This arbitrary outcome renders 
impossible any systematic assessment and 
counseling of the immigrants nationwide, including 
those represented by amicus curiae, clients whose 
lives, safety, livelihoods and families depend on the 
accuracy of that advice. For the foregoing reasons, 
amicus curiae CLS urges the Court to grant Ms. 
Ragoonath’s Petition for Writ of Certiorari and 
reverse the decision below. 

 

SUMMARY OF ARGUMENT 

In order to assure national uniformity and 
resolve a split in authority in the Circuit Courts of 
Appeal, the Court must apply Descamps v. United 
States, 133 S.Ct. 2276 (2013), and reverse the 
position held solely by the Eleventh Circuit that a 
conviction under 18 U.S.C. § 656 can categorically 
constitute an “aggravated felony” for immigration 
purposes, as defined by 8 U.S.C. § 1101(a)(43)(M). 
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ARGUMENT 

I. THE APPLICATION OF THE CATEGORICAL 
APPROACH TO THE “FRAUD” AGGRAVATED 
FELONY DEFINITION REVEALS THAT THE 
ELEVENTH CIRCUIT HAS ERRED IN 
FINDING THAT A CONVICTION UNDER 
18 U.S.C. § 656 IS A FRAUD OFFENSE 

This court has recently revisited the “categorical 
approach” for determining the proper elements of 
convictions that might serve as predicate offenses for 
either sentencing or immigration purposes. See 
Descamps v. United States, 133 S. Ct. 2276 (2013); 
Moncrieffe v. Holder, 133 S. Ct. 1678 (2012). These 
recent opinions have affirmed that under the 
categorical approach, a court must make a literal 
investigation into the elements of an offense and, 
when discovering ambiguity, presume that the 
conviction rested on the least culpable conduct 
proscribed under the statute. Descamps represented 
this Court returning to the analysis of the meaning 
of “burglary,” as previously construed in Taylor v. 
United States, 749 U.S. 575 (1990). Moncrieffe 
represented an application of Lopez v. Gonzales, 549 
U.S. 47 (2006) and Carachuri-Rosendo v. Holder, 
560 U.S. 563 (2010), jointly requiring literal (i.e. non-
theoretical), elemental matches between a controlled 
substance offense and the Federal controlled 
substance act for the offense to trigger aggravated 
felony treatment. 

Similarly, the instant case requires the Court to 
make a second inquiry regarding the “fraud” 
immigration aggravated felony, recently analyzed in 
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Nijhawan v. Holder, 557 U.S. 29 (2009). However, 
whereas Nijhawan required redefining the method 
for assessing the amount of loss related to a fraud 
offense, the instant case asks the court to answer 
what constitutes “fraud or deceit” for purposes of the 
aggravated felony definition. More specifically, the 
inquiry is into how the categorical approach might 
reveal whether and when fraud might be an element 
of a conviction. 

The statute at issue is 18 U.S.C. § 656, entitled 
Theft, embezzlement or misapplication by a bank 
officer. In the decision below, the Eleventh Circuit 
applied Moore v. Ashcroft, 251 F.3d 919 (11th Cir. 
2001), noting that it had previously “held that a 
conviction under 18 U.S.C. § 656 involves fraud and 
deceit and is therefore categorically an aggravated 
felony if the loss exceeds $10,000.” 

In stark contrast, the Ninth Circuit has found 
that not only did this statute enumerate multiple 
crimes, some which were theft (not fraud) offenses, 
but the subparts of § 656 that apparently relate to 
fraud present the option of two divergent mens rea: 
intent to injure or intent to defraud. See Carlos-
Blaza v. Holder, 611 F.3d 583 (9th Cir. 2010). Given 
these competing options, any case presenting an 
ambiguous record of conviction that does not 
specifically establish “intent to defraud” cannot 
trigger treatment as a “fraud or deceit” aggravated 
felony. 

The Third Circuit had previously rejected 
aggravated felony treatment for § 656 convictions, 
finding the mens rea for conviction under § 656 “may 
[ ] be established by proof of an ‘intent to 
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injure’ . . . which does not require false 
representations of a material fact made with 
knowledge of [their] falsity.” Valansi v. Ashcroft, 278 
F.3d 203, at 211 (3rd Cir. 2002). The Third Circuit 
thus concluded that a conviction where “the 
defendant acted with an intent to injure his or her 
employer is not an offense that ‘involves fraud or 
deceit.’ ” Id. Post-Descamps, a generic conviction 
under § 656 would always fail to constitute an 
aggravated felony, under the “least culpable conduct” 
presumption, as the de minimis conduct (“intent to 
injure”) is present in each conviction under § 656. 

More recently, citing Valansi, the Second Circuit 
also rejected the inference of fraud in § 656 
convictions. Akinsade v. Holder, 678 F.3d 138 
(2nd Cir. 2012). The Second Circuit noted that a 
conviction under § 656 did not require the defendant 
“knew the checks were fraudulent at the time he 
committed offense or that he had knowingly 
processed fraudulent checks.” Id at 145-146. 

Amicus curiae urges this Court to see that the 
majority of circuits considering this issue have 
properly found, pursuant to a plain reading of the 
statute, that § 656 does not necessarily implicate a 
finding of fraud. The Eleventh Circuit position was 
historically erroneous, but is even more flawed when 
viewed through the lens of Descamps. 
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II. THE CIRCUIT SPLIT CREATES AN EQUAL 
PROTECTION VIOLATION BY 
PERPETUATING DISPARATE TREATMENT 
OF IMMIGRANTS IN CRIMINAL 
PROCEEDINGS AND REGIONAL DISPARITY 
IN THE TREATMENT OF THESE SAME 
IMMIGRANTS IN THEIR IMMIGRATION 
PROCEEDINGS 

The split in circuit authority has broad 
implications that extend beyond the immigration 
context. Historically, in prosecutions arising within 
the Second, Third, and Ninth Circuits, an immigrant 
defendant could craft a plea bargain that specifically 
established that the plea related to the section of the 
statute that triggered no immigration consequences. 
This was the factual situation underlying Valansi. 
See Valansi at 217 (“In this case, Valansi accepted 
guilt for theft and an intent to injure, but did not 
clearly accept guilt as to any fraudulent intent”). 
Post-Descamps, in the favorable Circuits, every 
generically crafted plea bargain should avoid 
aggravated felony treatment in immigration 
proceedings. As revealed by the case below, in the 
Eleventh Circuit every § 656 conviction will mandate 
the opposite result: deportation as an aggravated 
felony. This inequitable outcome requires resolution 
by the Court. 

Nationally, there is a widely acknowledged trend 
toward total plea bargaining, now averaging 
97 percent in federal prosecutions, as a natural 
result of increased criminalization and lengthening 
of sentencing. The late Harvard Law School professor 
Bill Stuntz explained that “[a]s criminal law 
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expands, both lawmaking and adjudication pass into 
the hands of police and prosecutors; law enforcers, 
not the law [or judges], determine who goes to prison 
and for how long. The end point of this progression is 
clear: criminal codes that cover everything and 
decide nothing, that serve only to delegate power to 
district attorneys’ offices and police departments.” 
Stuntz, The Pathological Politics of Criminal Law, 
100 MICH. L. REV 505, 509, n.33 (2001). 

This Court recognized this leverage-based 
system, as well as the paramount importance of 
constitutional rights and fairness in the plea process 
in a series of recent decisions. See Padilla v. 
Kentucky, 559 U.S. 356 (2010); Missouri v. Frye, 132 
S.Ct. 1399 (2012); Lafler v. Cooper, 132 S.Ct. 1376 
(2012). Collectively, the three cases were a bold 
affirmation of the need to protect the constitutional 
integrity of the plea process, given the evolution of 
American criminal justice, as the Court stated in 
Frye: 

Because ours “is for the most part a system 
of pleas, not a system of trials,” it is 
insufficient simply to point to the guarantee 
of a fair trial as a backstop that inoculates 
any errors in the pretrial process. “To a 
large extent . . . horse trading [between 
prosecutor and defense counsel] determines 
who goes to jail and for how long. That is 
what plea bargaining is. It is not some 
adjunct to the criminal justice system; it is 
the criminal justice system.” . . . In today’s 
criminal justice system, therefore, the 
negotiation of a plea bargain, rather than 
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the unfolding of a trial, is almost always the 
critical point for a defendant. 

Frye, supra, at 1407 (quoting Scott & Stuntz, Plea 
Bargaining as Contract, 101 YALE L. J. 1909, 1912 
(1992)); see also Lafler, 132 S. Ct. 1376, 1388 (noting 
that ninety-seven percent of federal convictions and 
ninety-four percent of state convictions are the result 
of guilty pleas). 

The decision below has broad implications for 
the fair administration of justice in the criminal and 
immigration contexts. As noted, the criminal system 
is one of pleas, not trials. See Lafler, supra; Frye, 
supra. In the case of Petitioner, during her federal 
prosecution in Florida, her primary tool to counter 
the power of the prosecution and reduce risk was to 
seize upon the possibility of entering a favorable plea 
arrangement, in this case a guilty plea in exchange 
for a single day in jail. 

Thus, the Eleventh Circuit’s decision below is 
troubling on a practical level with constitutional 
overtones. It is a core principle of our democracy that 
citizens and immigrants are entitled to equal 
protection under law and that the protections of the 
Constitution “are universal in their application to all 
persons within the territorial jurisdiction, without 
regard to any differences of race, of color or of 
nationality.” Yick Wo v. Hopkins, 118 U.S. 356 
(1886). A policy with disparate treatment based on 
alienage may be subject to intermediate scrutiny or 
“rational basis” scrutiny, depending on the actor. See 
Nyquist v. Mauclet, 432 U.S. 1 (1977); see c.f. Plyler 
v. Doe, 457 U.S. 202 (1982). For example, “un-
documented” immigrant children cannot be 
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discriminated against in their access to education. 
See Plyer, supra. Similarly, undocumented 
employees and citizens alike are protected under the 
Fair Labor Standards Act. See Lucas v. Jerusalem 
Café, 721 F.3d 927 (8th Cir. 2013); Patel v. Quality 
Inn, 846 F.2d 700 (11th Cir. 1988). 

Taken to its logical conclusion, if the circuit split 
is perpetuated, non-citizens in the Eleventh Circuit 
cannot fully avail themselves of pre-trial negotiation, 
the primary defense tool in the modern 
Padilla/Lafler/Frye criminal justice system. This is 
because any plea bargain would result in aggravated 
felony treatment. Thus, every non-citizen accused 
under § 656 in the Eleventh Circuit alone, is forced to 
risk trial if they wish to preserve their right to 
remain in this country. A similarly situated United 
States citizen would not be subject to such a 
restriction, just as a similarly situated non-citizen in 
the Second, Third or Ninth Circuits would also not be 
similarly restrained. 

 

CONCLUSION 

The United States has no interest in 
perpetuating a system of unequal justice in which a 
game of chance—the site of prosecution or removal 
proceedings—is the sole dispositive factor in the 
immigration treatment of non-citizens who have 
been, or will be, prosecuted under 18 U.S.C. § 656. 
For the foregoing reasons, amicus curiae urges this 
court to revisit the subject of the immigration 
aggravated felony of “fraud or deceit” and correct the 
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split in Circuit authority, apply Descamps, and 
reverse the decision of the Eleventh Circuit. 
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