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QUESTION PRESENTED 
 
 Whether a defendant, in order to establish a vio-
lation of his Sixth Amendment right to a public trial, 
must demonstrate not only that the trial court failed 
to follow the procedure set forth in Waller v. Georgia, 
467 U.S. 39 (1984), but also that a member of the 
public was actually excluded from the courtroom. 
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PETITION FOR A WRIT OF CERTIORARI 
 

The petitioner, Eddie A. Salazar, respectfully pe-
titions for a writ of certiorari to review the judgment 
of the Missouri Court of Appeals. 

 
OPINIONS BELOW 

The opinion of the Missouri Court of Appeals is 
reported at 414 S.W.3d 606 (2013). App. 1a. The or-
der of the Missouri Supreme Court denying review is 
not reported. App. 32a. 

 
JURISDICTION 

The judgment of the Missouri Court of Appeals 
was entered on October 2, 2013. The Missouri Su-
preme Court denied review on December 24, 2013. 
This Court has jurisdiction under 28 U.S.C. § 
1257(a). 

 
CONSTITUTIONAL PROVISION INVOLVED 

 The Sixth Amendment provides, in relevant 
part: “In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial.” 

 
STATEMENT 

This case concerns a growing conflict among the 
lower courts that goes to the very heart of the Sixth 
Amendment right to a public trial. Since well before 
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the Constitution, criminal trials have been presumed 
to be open. Press-Enterprise Co. v. Superior Court, 
464 U.S. 501, 505-08 (1984). As the Court has ex-
plained, this “presumption of openness may be over-
come only by an overriding interest based on find-
ings that closure is essential to preserve higher val-
ues and is narrowly tailored to that interest.” Waller 
v. Georgia, 467 U.S. 39, 45 (1984) (quoting Press En-
terprise, 464 U.S. at 510). In light of this presump-
tion of openness, Waller established a four-part test 
that must be satisfied to justify a courtroom closure. 
Id. at 48. 

Notwithstanding the apparent mandatory na-
ture of the Waller test, disagreement has arisen 
among state supreme courts and federal courts of 
appeals as to the consequences of a trial court’s fail-
ure to comply with the Waller requirements. When a 
judge closes the courtroom without properly conduct-
ing the Waller analysis, does that failure alone con-
stitute a violation of the Sixth Amendment right to a 
public trial? Or must the defendant also prove that a 
member of the public was actually excluded from the 
courtroom to establish that a violation occurred? 
This case provides an ideal opportunity to resolve 
the conflict. 

1. The trial of petitioner Eddie Salazar for the 
murder of his eight-month-old son was a major event 
in the small town of Carthage, Missouri. The nearby 
Joplin Globe reported that “[n]ot since the death of 
Rowan Ford [a few years earlier] have area residents 
expressed such community grief and outrage.” Carol 
Stark and Dave Woods, “Photo is Part of Tragedy,” 
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Joplin Globe, Feb. 21, 2010.1 After the baby’s funer-
al, the Carthage police chief explained: “For our 
community it’s an extremely significant event and 
anywhere you go it’s the topic.” Greg Grisolano, “Ed-
die Salazar Jr. Laid to Rest During Graveside Ser-
vices,” Joplin Globe, Feb. 15, 2010. The editor of the 
Globe testified that “the story surrounding the death 
of the Carthage boy has gripped the hearts of our 
readers and shocked the community.” App. 11a n.5. 

Before jury selection began, the trial court noti-
fied counsel that the venire would be so large that it 
would occupy the entire courtroom, leaving no seats 
for spectators. App. 5a. Defense counsel objected to 
this plan, on the ground that it would deny petition-
er his Sixth Amendment right to a public trial: 

[Defense Counsel:] Judge, I am concerned 
about the way I understand we’re going to 
conduct the voir dire with, I guess, 56 jurors, 
potential jurors brought into the courtroom. If 
we do that, that is going to take up every bit of 
the seating in the courtroom, but on the other 
hand [Defendant] does have a right under the 
Sixth and Fourteenth Amendments to the U.S. 
Constitution, Article I, Section 18A of the Mis-
souri Constitution to a public trial. I’m sure 
there will probably be family members of [De-
fendant], and perhaps other people that would 
like to attend the trial. 

                                                 
1 The Joplin Globe’s coverage of this case is available at 

www.joplinglobe.com/eddie_salazar_case/. 
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And I would ask for some accommodations, 

so it is possible to have a public presence dur-
ing the entire trial including voir dire. Other-
wise, I think he would be denied his right to a 
public trial. 

App. 6a. The trial court overruled defense counsel’s 
objection: 

[The Trial Court:] They can attend the tri-
al, but there is not going to be room in here 
during the voir dire and there is never room in 
here for the voir dire. And so I don’t know of 
any accommodations that we can make. So 
that request is going to be denied. 

App. 6a. 

 On the day of jury selection, before the venire 
was brought into the courtroom, defense counsel 
again objected “to the exclusion of the public during 
voir dire on the basis of the [Six]th and [Fourteen]th 
amendments to the United States Constitution.” 
App. 7a. The trial court replied that the venire in-
cluded 60 to 63 prospective jurors, that the court-
room had seating for only 43 people, and that even 
the replacement of some chairs by a bench would 
provide seating for only 56 people. App. 7a. The trial 
court once again overruled defense counsel’s objec-
tion. App. 7a. “[T]here is no room for anybody else in 
this courtroom,” the trial court stated, “and because 
of that during voir dire anybody else will be excluded 
from the courtroom.” App. 7a. 
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 Jury selection proceeded with no spectators in 
the courtroom. At trial, Salazar was convicted of sec-
ond-degree murder and sentenced to life in prison. 
App. 1a. 

2. The Missouri Court of Appeals affirmed. The 
Court of Appeals began by acknowledging that under 
Presley v. Georgia, 558 U.S. 209 (2010), the Sixth 
Amendment right to a public trial extends to the voir 
dire of prospective jurors. App. 7a. The Court of Ap-
peals noted that before the trial court can close the 
courtroom to spectators, the trial court must follow 
the procedure set forth in Presley and Waller: (1) 
there must be an “overriding interest that is likely to 
be prejudiced” by allowing spectators in the court-
room, (2) “the closure must be no broader than nec-
essary to protect that interest,” (3) “the trial court 
must consider reasonable alternatives to closing the 
proceeding,” and (4) the trial court “must make find-
ings adequate to support the closure.” App. 8a-9a 
(quoting Presley, 558 U.S. at 214). 

The Court of Appeals determined that the trial 
court had not followed this procedure. “The instant 
case is similar to Presley,” the Court of Appeals ob-
served, “in that the trial court did not explore possi-
ble ways to accommodate the public during voir dire, 
such as splitting the panel into smaller groups.” App. 
10a. The Court of Appeals concluded: “We therefore 
agree with Defendant that the trial court did not fol-
low the procedure necessary to close a courtroom to 
the public during voir dire.” App. 10a. 
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The Court of Appeals nevertheless held that the 

courtroom closure had not “actually infringed on De-
fendant’s right to a public trial.” App. 10a. This was 
because “[t]he record does not show that any specific 
person was denied entry, and Defendant did not 
make an offer of proof to establish any such exclu-
sion.” App. 11a. “We are mindful that the hearing on 
Defendant’s motion for change of venue suggested 
public interest in the case,” the Court of Appeals rec-
ognized, “but the record does not reveal that any 
member of the public, or the press for that matter, 
was actually prevented from attending voir dire by 
the trial court’s actions.” App. 11a. 

The Court of Appeals concluded: “[W]e are un-
willing to find that a new trial must be ordered when 
there is no evidence that a member of the public ac-
tually attempted to attend voir dire and was prohib-
ited from doing so.” App. 16a-17a. 

The Missouri Supreme Court denied review. 
App. 32a. 

 
REASONS FOR GRANTING THE WRIT 

 This case provides an ideal vehicle for answering 
a question so basic that one would have thought it 
had been settled long ago. To establish a violation of 
the Sixth Amendment right to a public trial, must a 
defendant identify a member of the public who tried 
to enter the courtroom but could not? Or is it enough 
to show that the trial court closed the courtroom 
without following the procedure established in Wal-
ler v. Georgia? The Supreme Courts of Rhode Island, 
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Minnesota, and Massachusetts—like the Missouri 
court below—have taken the former view. The Texas 
Court of Criminal Appeals, the Washington Supreme 
Court, and the Second and Third Circuits have taken 
the latter. The right to a public trial will mean dif-
ferent things in different jurisdictions until this 
Court intervenes. 

 The question is extremely important in a practi-
cal sense. When the courtroom doors close, defense 
counsel and the defendant are inside the courtroom. 
They have no way of knowing whether a would-be 
spectator on the outside is trying to get in. If vindi-
cating the right to a public trial requires identifying 
a disappointed member of the public, one of two re-
sults will follow. Either the public trial right will be 
illusory, or defense lawyers will have to hire court-
house monitors to patrol the area outside the court-
room. 

 The decision below, moreover, is inconsistent 
with this Court’s Sixth Amendment public trial cas-
es, Waller v. Georgia and Presley v. Georgia. In nei-
ther case did the Court require the defendant to 
identify a specific member of the public who was ex-
cluded. As the Court has made clear, this is because 
public trials serve important values regardless of 
whether anyone shows up to watch. 
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I.   There is a 4-3 split among state supreme 

courts and federal courts of appeals on 
whether establishing a violation of the 
Sixth Amendment right to a public trial 
requires identifying a would-be specta-
tor who was excluded from the court-
room. 

 Three state supreme courts—those of Rhode Is-
land, Minnesota, and Massachusetts—hold that 
there is no denial of the Sixth Amendment right to a 
public trial unless the defendant can show that 
would-be spectators were actually prevented from 
entering the courtroom. This view has been rejected 
by four other courts—the Texas Court of Criminal 
Appeals, the Washington Supreme Court, and the 
Second and Third Circuits. 

A. In Rhode Island, Massachusetts, and 
Minnesota, establishing a violation of 
the Sixth Amendment right to a public 
trial requires identifying a would-be 
spectator who was excluded from the 
courtroom. 

 In State v. Barkmeyer, 949 A.2d 984 (R.I. 2008), 
cert. denied, 555 U.S. 1071 (2008), the trial court 
closed the courtroom during the testimony of the 
child victim. Id. at 1001. The Rhode Island Supreme 
Court determined that the record “does not support 
the ruling that the trial justice made. He should 
have conducted a hearing and made specific findings 
to justify his decision.” Id. at 1003. Despite this er-
ror, however, the Rhode Island Supreme Court held 
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that the defendant was not denied his Sixth 
Amendment right to a public trial. Id. at 1002. 
“[F]atal to defendant’s Sixth Amendment challenge,” 
the court concluded, “there has been no showing that 
anyone, whether court personnel or the citizenry, 
was, in fact, excluded from this portion of the trial.” 
Id. The court explained: “This Court has declined to 
hold a trial justice’s closure to constitute reversible 
error when the record does not establish that anyone 
actually was excluded from the courtroom.” Id. at 
1002-03. The court summarized its holding: “Absent 
a showing that a member of the public was prevent-
ed from attending the trial, we are unable to con-
clude that defendant’s Sixth Amendment right was 
violated.” Id. at 1003. 

 The Massachusetts Supreme Court agrees. In 
Commonwealth v. Williams, 401 N.E.2d 376 (Mass. 
1980), the trial court closed the courtroom during the 
testimony of the child victim, and then neglected to 
reopen the courtroom for the testimony of the other 
witnesses. Id. at 377-78. The Massachusetts Su-
preme Court held that the defendant had not estab-
lished a denial of his right to a public trial, because 
“we do not know whether in fact the public was ex-
cluded from the courtroom.” Id. at 378. The court ex-
plained: “The burden is clearly on the defendant to 
demonstrate that the public was excluded from his 
trial.” Id.2 

                                                 
2 Although Williams predates Waller, the Massachusetts 

Supreme Court continues to adhere to the holding of Williams 
that the burden is on the defendant to demonstrate that the 
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 The Minnesota Supreme Court similarly holds 
that the defendant’s failure to identify an excluded 
would-be spectator may render a courtroom closure 
too trivial to violate the Sixth  Amendment. In State 
v. Brown, 815 N.W.2d 609 (Minn. 2012), cert. denied, 
133 S. Ct. 796 (2012), the trial court locked the 
courtroom doors during jury instructions, so that 
spectators could neither enter nor leave. Id. at 614-
15. The Minnesota Supreme Court held that this clo-
sure was too trivial to amount to a denial of the right 
to a public trial. Id. at 617-18. The court provided 
several reasons for its conclusion, one of which was 
that “nothing in the trial court or post-conviction 
court record provides factual support for any claim 
that any particular person was denied entrance.” Id. 
at 618 n.5. 

 In these three states, the improper closure of the 
courtroom is not itself a violation of the Sixth 
Amendment. The defendant’s right to a public trial 
is violated only where he can prove that a spectator 
tried unsuccessfully to enter the courtroom. 

B. In Texas, Washington, and the Second 
and Third Circuits, establishing a viola-
tion of the Sixth Amendment right to a 
public trial does not require identifying 
a would-be spectator who was excluded 
from the courtroom. 

 On the other side of the split are the Texas Court 
of Criminal Appeals, the Washington Supreme 

                                                                                                    
public was excluded from his trial. Commonwealth v. Cohen, 
921 N.E.2d 906, 919 (Mass. 2010). 
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Court, and the Second and Third Circuits. To estab-
lish a denial of the Sixth Amendment right to a pub-
lic trial in these jurisdictions, a defendant needs only 
to show that the trial court closed the courtroom 
without following the procedure required by Waller 
and Presley. The defendant need not also identify a 
member of the public who was excluded. 

 In Lilly v. State, 365 S.W.3d 321 (Tex. Ct. Crim. 
App. 2012), the trial was held inside a prison, where 
it was difficult for members of the public to attend. 
Id. at 324-25. The Texas Court of Criminal Appeals 
determined that this was a violation of the defend-
ant’s Sixth Amendment right to a public trial, be-
cause the trial court had failed to follow the proce-
dure established in Waller and Presley. Id. at 332-33. 
To reach this conclusion, the Court of Criminal Ap-
peals specifically rejected the argument that the de-
fendant must show that a member of the public was 
actually excluded from the trial: 

The court of appeals held that Appellant’s 
trial was not closed to the public because 
there was no evidence that anyone was “dis-
suaded from attempting” to attend, and no 
one was actually prohibited from attending 
his trial. … We disagree with this decision. 
When determining whether a defendant has 
proved that his trial was closed to the public, 
the focus is not on whether the defendant can 
show that someone was actually excluded. Ra-
ther, a reviewing court must look to the total-
ity of the evidence and determine whether the 
trial court fulfilled its obligation “to take eve-
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ry reasonable measure to accommodate public 
attendance at criminal trials.” Presley, 130 S. 
Ct. at 725. 

Id. at 331 (emphasis added). 

 The Washington Supreme Court has reached the 
same conclusion. In State v. Brightman, 122 P.3d 
150 (Wash. 2005), the trial court closed the court-
room during jury selection, without following the 
procedure established in Waller. Id. at 153, 155. (The 
Washington Supreme Court, referring to one of its 
own prior cases, speaks of “the Bone-Club require-
ments” rather than the Waller requirements, but the 
two are identical. Id. at 155 n.5). The Washington 
Supreme Court specifically rejected the state’s con-
tention that the defendant had not been denied his 
right to a public trial because he had failed to identi-
fy a member of the public who had been excluded. 
“[O]nce the plain language of the trial court’s ruling 
imposes a closure, the burden is on the State to over-
come the strong presumption that the courtroom was 
closed,” the Washington Supreme Court held. Id. at 
155. “On appeal, a defendant claiming a violation to 
[sic] the public trial right is not required to prove 
that the trial court’s order has been carried out.” Id. 
at 156. 

 The Second Circuit has also reached this conclu-
sion. In Peterson v. Williams, 85 F.3d 39 (2d Cir. 
1996), cert. denied, 519 U.S. 878 (1996), the trial 
court properly closed the courtroom for the testimo-
ny of an undercover agent, but then inadvertently 
forgot to reopen the courtroom when the agent was 
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finished testifying. Id. at 41. As a result, the court-
room was closed to spectators for approximately 
twenty minutes while the defendant testified. Id. In 
the Second Circuit, the government offered two rea-
sons this brief closure did not violate the Sixth 
Amendment—first, that it was too trivial, and sec-
ond, that members of the public were not in fact ex-
cluded, because there was no evidence that any spec-
tators had tried to get in by knocking on the court-
room door. The Second Circuit agreed with the gov-
ernment’s first reason, id. at 42, but it emphatically 
disagreed with the second. As Judge Calabresi wrote 
for the court, “[w]e reject the State’s argument. The 
fact that no one knocked is of no significance. Spec-
tators do not have the burden of banging on closed 
courtroom doors during trial.” Id. at 44 n.7. The Sec-
ond Circuit pointed out that a locked door might 
even cause a would-be spectator to delay seeking 
admittance “for a long enough time to raise constitu-
tional difficulties.” Id. 

 Finally, the Third Circuit has long held that a 
new trial is required where the trial court improper-
ly closes the courtroom, and where “[t]he record does 
not show whether any spectators in the courtroom 
were in fact removed from it … [n]or … does it reveal 
whether any persons sought admittance to the court-
room after the exclusionary order was made.” United 
States ex rel. Bennett v. Rundle, 419 F.2d 599, 608 
(3d Cir. 1969) (en banc). As the Third Circuit has ex-
plained, there is simply no way defense counsel can 
know whether anyone sought admittance to the 
courtroom. “To require proof of this by the defend-
ant,” the court observed, “would be ironically to en-
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force against him the necessity to prove what the 
disregard of his constitutional right has made it im-
possible for him to learn.” Id. 

 This split was noted in Brown, the Minnesota 
case, by Justice Meyer in dissent, who preferred the 
view of the Texas Court of Criminal Appeals. “The 
majority focuses on the lack of evidence that any 
specific person was actually excluded from the court-
room,” Justice Meyer observed. “But as the Texas 
Court of Criminal Appeals recently held in finding a 
public trial violation, the focus on actual exclusion 
asks the wrong question.” Brown, 815 N.W.2d at 627 
(Meyer, J., dissenting) (citing Lilly, 365 S.W.3d at 
331). 

 This case is a perfect vehicle for resolving the 
conflict. The court below made very clear that the 
closure in this case was contrary to Waller and Pres-
ley, and that reversal would have been required if 
the defendant had been able to identify a particular 
spectator who was excluded. App. 10a. The question 
presented is thus outcome-determinative in this 
case. 

II. The view taken by Rhode Island, Massa-
chusetts, Minnesota, and Missouri is 
contrary to Waller v. Georgia, 467 U.S. 39 
(1984), and Presley v. Georgia, 558 U.S. 
209 (2010). 

 In Waller v. Georgia, 467 U.S. 39 (1984), the 
Court held that before any part of a trial may be 
closed to the public, the trial court must identify “an 
overriding interest that is likely to be prejudiced, the 
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closure must be no broader than necessary to protect 
that interest, the trial court must consider reasona-
ble alternatives to closing the proceeding, and it 
must make findings adequate to support the clo-
sure.” Id. at 48. In Presley v. Georgia, 558 U.S. 209 
(2010), the Court clarified that these requirements 
apply equally to jury selection. When the venire is 
especially numerous, the Court suggested that “some 
possibilities include reserving one or more rows for 
the public; dividing the jury venire panel to reduce 
courtroom congestion; or instructing prospective ju-
rors not to engage or interact with audience mem-
bers.” Id. at 215. 

 Conspicuously absent from Waller and Presley is 
any requirement that the defendant identify a par-
ticular member of the public who had been excluded. 
The focus of the two opinions is entirely on the du-
ties of the trial court in justifying closure. Indeed, 
the Court’s unanimous opinion in Waller does not 
even mention whether any spectators were actually 
excluded from the courtroom. In Presley, the Court’s 
account of the facts notes that “a lone courtroom ob-
server,” the defendant’s uncle, was told that he had 
to leave, id. at 210, but Presley never mentions this 
man again. He does not figure in the Court’s discus-
sion of the law. When state courts require the de-
fendant to show that a member of the public was ac-
tually excluded from the courtroom, they are limit-
ing the public trial right in a way that the Court did 
not contemplate in Waller or Presley. 

 There is good reason that neither Waller nor 
Presley required the defendant to show the actual 
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exclusion of a would-be spectator. The right to a pub-
lic trial does not exist merely, or even primarily, for 
the benefit of spectators. “The value of openness lies 
in the fact that people not actually attending trials 
can have confidence that standards of fairness are 
being observed; the sure knowledge that anyone is 
free to attend gives assurance that established pro-
cedures are being followed and that deviations will 
become known.” Press-Enterprise Co. v. Superior 
Court, 464 U.S. 501, 508 (1984). Public trials serve 
important values regardless of whether anyone 
shows up to watch. It is the openness of a trial, not 
the presence of spectators, that the Sixth Amend-
ment protects. It is thus the closure itself that con-
stitutes the violation, not the exclusion of any par-
ticular spectator. 

Public confidence in the fairness of a trial is im-
portant in all cases, but never more so than in a case 
like this one, involving a high-profile crime and a de-
fendant widely considered guilty by the local com-
munity. Openness is especially valuable in such cas-
es, because “[t]he right to a public trial … has al-
ways been recognized as a safeguard against any at-
tempt to employ our courts as instruments of perse-
cution.” Gannett Co., Inc. v. DePasquale, 443 U.S. 
368, 380 (1979) (citation and internal quotation 
marks omitted). Whether or not any would-be spec-
tators try to get in, “[t]he knowledge that every crim-
inal trial is subject to contemporaneous review in the 
forum of public opinion is an effective restraint on 
possible abuse of judicial power.” Id. 
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 Moreover, the rule established by the court be-
low is unworkable in a practical sense. When a 
courtroom is closed, disappointed spectators are un-
likely to make themselves known to the court. Few 
people are arrogant enough to bang on a courtroom 
door and demand admission, and one can scarcely 
expect members of the public to file lawsuits invok-
ing their own rights to attend trials. Realistically, 
the only people in a position to object to a closure are 
defense counsel and the defendant. But they are in-
side the courtroom, not outside. They will have no 
way to know whether any spectators have actually 
tried to get in while the trial has been going on. As 
Justice Flaherty of the Rhode Island Supreme Court 
pointed out, in dissent in Barkmeyer, 

[T]here are two ways that a member of the 
public can be excluded from a trial—either by 
being asked to leave after he already has been 
seated, or by being barred from entering after 
the order takes effect. Even if defendant could 
have specified the people in the former cate-
gory, he would have no awareness of those in 
the latter category. 

Barkmeyer, 949 A.2d at 1013 (Flaherty, J., dissent-
ing). 

In such cases, the view taken by the court below 
would render the public trial right utterly meaning-
less. The only way defense counsel could ever know 
whether spectators had actually been excluded 
would be to place an assistant outside in the hall, to 
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watch for would-be entrants. But that would be an 
absurd burden to place on defense lawyers. 

 
CONCLUSION 

The petition for a writ of certiorari should be 
granted. 

 Respectfully submitted, 

Stuart Banner 
  Counsel of Record 
UCLA Supreme Court Clinic 
UCLA School of Law 
405 Hilgard Ave. 
Los Angeles, CA 90095 
(310) 206-8506 
banner@law.ucla.edu 

 
Fred A. Rowley, Jr. 
Kenneth M. Trujillo-Jamison 
Robert W. Gray, Jr. 
Munger, Tolles & Olson LLP 
355 S. Grand Ave., 35th floor 
Los Angeles, CA 90071 

 
Craig A. Johnston 
Office of the State Public Defender 
1000 W. Nifong 
Building 7, Suite 100 
Columbia, MO 65203 



 
 
 
 
 
 

1a 
 

 
2013 WL 5477215 

Missouri Court of Appeals, 
Southern District, 

Division Two. 
STATE of Missouri, Plaintiff–Respondent, 

v. 
Eddie A. SALAZAR, Defendant–Appellant. 

No. SD 32032. 
Oct. 2, 2013. 

Motion for Rehearing and/or Transfer to the Su-
preme Court Denied Oct. 24, 2013. 

Application for Transfer Denied Dec. 24, 2013. 
 

Craig A. Johnston, Columbia, MO, Attorney for 
Appellant. 

Karen L. Kramer, Jefferson City, MO, Attorney 
for Respondent. 
 
DON E. BURRELL, J. 
 

Eddie A. Salazar (“Defendant”) was found guilty 
after a jury trial of second-degree murder for killing 
his infant son (“Child”). After denying Defendant’s 
“Motion for Judgment of Acquittal or in the Alterna-
tive for a New Trial” and subsequent “Supplemental 
Motion for Judgment of Acquittal or in the Alterna-
tive for a New Trial” (collectively, “the new trial mo-
tion”), the trial court sentenced Defendant to life in 
prison. See sections 558.011 and 565.021.1 

                                                 
1 Defendant was charged as and found to be a persistent 

offender. See section 557.036.4. References to sections 565.021 
and 476.170, infra, are to RSMo 2000. All other statutory refer-
ences are to RSMo Cum.Supp.2012. 
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In three points relied on, Defendant contends: (1) 

he was denied his right to a public trial when the 
trial court “essentially exclude[ed] the public from 
[voir dire]” by ordering “venire panels of such sizes to 
fill every available seat in the courtroom”; (2) the 
trial court abused its discretion in failing to strike a 
juror for cause who “did not unequivocally indicate 
an ability to evaluate the evidence fairly and impar-
tially” and “her answers suggested a bias because 
she was a teacher and this case involved the death of 
a child”; and (3) the trial court abused its discretion 
“in overruling [Defendant]’s objection and request for 
a mistrial after the prosecutor asked its expert wit-
ness, ‘I’m going to ask you to assume that [Defend-
ant] has testified or has given testimony’ ” because it 
violated Defendant’s right not to incriminate him-
self, “especially” when the State made two other ref-
erences during the proceedings to hearing or receiv-
ing testimony from Defendant. 

 
Finding no reversible error, we affirm. 

  
Background2 

                                                 
2 Defendant does not challenge the sufficiency of the evi-

dence supporting his conviction. We view the facts and the rea-
sonable inferences therefrom in the light most favorable to the 
verdict. See State v. Light, 636 S.W.2d 157, 158 
(Mo.App.S.D.1982) (sufficiency of the evidence was not chal-
lenged, but “[t]he State is entitled to the most favorable view of 
the facts in evidence and the reasonable inferences to be drawn 
therefrom”). Our summary of the facts is limited to those nec-
essary to address Defendant’s points. 
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On the evening of February 4, 2010, Child was in 

Defendant’s care. Shortly after 11:00 p.m., an officer 
made contact with Defendant at a Carthage resi-
dence in response to a 9–1–1 call in which Defendant 
stated that two men had entered his home and had 
taken Child. Defendant subsequently gave differing 
accounts of the event—including that he had found 
Child dead in his crib—but he eventually told law 
enforcement that he had shaken Child because he 
was frustrated that Child would not stop crying, and 
Child slipped from his hands, striking his head on 
the tile floor. Defendant admitted throwing Child’s 
body into a river, and Child’s body was eventually 
recovered from the river. 

 
Recorded statements from Defendant were ad-

mitted into evidence as State’s Exhibits 3, 6, 8A, and 
9. The jury also heard a recording of Defendant’s 9–
1–1 call, admitted as State’s Exhibit 2.3 The 
pathologist who performed the autopsy on Child tes-
tified that the cause of death was “blunt head trau-
ma” and that Child had three fractures to his skull, 
accompanied by “swelling of the brain and bleeding 
inside of the head as well.” 

 
After the jury rendered its guilty verdict, De-

fendant timely filed the new trial motion. The new 
trial motion included the same issues raised now on 
appeal except that in addressing the public trial is-
sue Defendant relied only on provisions of the Unit-
ed States and Missouri constitutions; he did not as-
                                                 

3 None of the recordings were deposited with this court. 
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sert any statutory basis for his objection. The trial 
court overruled the new trial motion and sentenced 
Defendant as noted above. This appeal timely fol-
lowed. 
 

Analysis 
 

Point I—Public Access to Jury Selection 
 
Defendant’s first point maintains the trial court 

“essentially exclude[ed] the public from [voir dire]” 
by “the filling of all seats in the courtroom” with ve-
nirepersons when it “was not necessary” and “the 
trial court failed in its duty to consider reasonable 
alternatives, such as bringing in venire panels of 
smaller sizes, which would allow the public, includ-
ing the victim’s and [Defendant]’s relatives, to attend 
[voir dire].” Defendant contends that the trial court’s 
actions violated his rights under the Sixth and Four-
teenth Amendments of the United States Constitu-
tion, art. I, section 18(a) of the Missouri Constitu-
tion, and section 476.170.4 
                                                 

4 The Sixth Amendment provides that “[i]n all criminal 
prosecutions, the accused shall enjoy the right to a speedy and 
public trial[.]” Art. I, Section 18(a) of the Missouri Constitution 
(1945) provides “[t]hat in criminal prosecutions the accused 
shall have the right to ... a speedy public trial by an impartial 
jury[.]” Section 476.170 provides that “[t]he sitting of every 
court shall be public and every person may freely attend the 
same.” Given the similarity between the two constitutional 
provisions, and that the Sixth Amendment right to a “speedy 
and public trial” applies to the states via the Fourteenth 
Amendment, Presley v. Georgia, 558 U.S. 209, 219, 130 S.Ct. 
721, 175 L.Ed.2d 675 (2010), we will address the two constitu-
tional provisions together. 
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We address only Defendant’s constitutional ar-

guments because he failed to offer an objection at 
trial based upon the statute. See State v. Webb, 725 
S.W.2d 901, 904 (Mo.App.E.D.1987) (“The assign-
ment of error in a motion for new trial and in the 
points relied upon submitted to this court must be 
based on objections made and reasons assigned at 
the time the alleged error occurs”). Defendant also 
failed to offer any case law or argument concerning 
the application of the statute to the facts of his case. 
See State v. Edwards, 280 S.W.3d 184, 190 
(Mo.App.E.D.2009) (the contention presented in the 
point relied on must be developed in the supporting 
argument). 

 
The following facts are relevant to this point. At 

a pretrial hearing in January 2012, the trial court 
discussed as follows its plan for jury selection. 

 
[The Trial Court]: Okay. As—so we think that 
originally what the Court was planning on do-
ing was seating—how many did you tell me, 
[addressing a court staff member], 60 jurors 
at first, and have another 60 that could come 
in that afternoon, if we didn’t get—couldn’t 
seat the amount we needed out of the first 60. 
And basically, that the first day would proba-
bly end up being voir dire most of the day. If 
we got in to openings, and basically start the 
second day with the first witness. 
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At another pretrial hearing about a week before 

the March 2012 trial, defense counsel objected as fol-
lows to the anticipated voir dire process. 

 
[Defense Counsel]: Judge, I am concerned 
about the way I understand we’re going to 
conduct the voir dire with, I guess, 56 jurors, 
potential jurors brought into the courtroom. If 
we do that, that is going to take up every bit 
of the seating in the courtroom. I understand 
there is only limited seating in the courtroom, 
but on the other hand [Defendant] does have 
a right under the Sixth and the Fourteenth 
Amendments to the U.S. Constitution, Article 
I, Section 18A of the Missouri Constitution to 
a public trial. I’m sure there will probably be 
family members of [Defendant], and perhaps 
other people that would like to attend the tri-
al. 
 
And I would ask for some accommodations, so 
it is possible to have a public presence during 
the entire trial including voir dire. Otherwise, 
I think he would be denied his right to a pub-
lic trial. 
 
[The Trial Court]: They can attend the trial, 
but there is not going to be room in here dur-
ing the voir dire and there is never room in 
here for the voir dire. And so I don’t know of 
any accommodations that we can make. So 
that request is going to be denied. 
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On the first day of trial, before a venire panel 

was brought in, defense counsel again “object[ed] to 
the exclusion of the public during voir dire on the 
basis of the [Six]th and [Fourteen]th amendments to 
the United States Constitution Article I, Section 
8[sic] and according to the Missouri State Constitu-
tion and the First Amendment to the United States 
Constitution.” The trial court observed that 60 to 63 
people had been summoned, and because the court-
room normally accommodated “43 individuals[,]” 
some chairs were replaced by a bench which permit-
ted the courtroom to seat 56 people. The trial court 
overruled the objection and stated that “there is no 
room for anybody else in this courtroom and because 
of that during voir dire anybody else will be excluded 
from the courtroom.” The trial court responded, 
“Yes” when defense counsel stated: “Motion [to allow 
room for members of the public to attend voir dire] is 
overruled and continuing, Judge?” 

 
“[T]he Sixth Amendment right to a public trial 

extends to the voir dire of prospective jurors.” Pres-
ley, 558 U.S. at 213, 130 S.Ct. 721. “[W]hether a de-
fendant’s right to a public trial has been violated is a 
question of law subject to de novo review.” State v. 
Williams, 328 S.W.3d 366, 369 (Mo.App.W.D.2010). 
Generally, “the defendant should not be required to 
prove specific prejudice in order to obtain relief for a 
violation of the public-trial guarantee.” Waller v. 
Georgia, 467 U.S. 39, 49, 104 S.Ct. 2210, 81 L.Ed.2d 
31 (1984). The State agrees that “[t]he denial of the 
right to a public trial is structural error that re-
quires no showing of prejudice[,]” citing Crawford v. 
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Minnesota, 498 F.3d 851, 854 (8th Cir.2007) (citing 
Waller, 467 U.S. at 49–50, 104 S.Ct. 2210). Further, 
the defendant has no duty to suggest alternatives to 
closure. 

 
The conclusion that trial courts are required 
to consider alternatives to closure even when 
they are not offered by the parties is clear not 
only from [Supreme] Court precedents but al-
so from the premise that “[t]he process of ju-
ror selection is itself a matter of importance, 
not simply to the adversaries but to the crim-
inal justice system.” 

 
Presley, 558 U.S. at 214, 130 S.Ct. 721 (quoting 
Press–Enterprise Co. v. Superior Court of Cal., River-
side Cty., 464 U.S. 501, 505, 104 S.Ct. 819, 78 
L.Ed.2d 629 (1984)). 
 

Exceptions to the defendant’s right to a public 
voir dire of potential jurors do arise. As the Supreme 
Court explained in Presley, “‘the defendant’s right to 
a fair trial or the government’s interest in inhibiting 
disclosure of sensitive information’” could present 
such exceptional circumstances. Id. at 213, 130 S.Ct. 
721 (quoting Waller, 467 U.S. at 45, 104 S.Ct. 2210). 
Borrowing from Waller, the Supreme Court in Pres-
ley identified four steps to ensure the proper balance 
between the competing interests: 1) an “overriding 
interest that is likely to be prejudiced” by a public 
proceeding must be stated; 2) “the closure must be 
no broader than necessary to protect that interest”; 
3) “the trial court must consider reasonable alterna-
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tives to closing the proceeding”; and 4) “it must make 
findings adequate to support the closure.” 558 U.S. 
at 214, 130 S.Ct. 721 (quoting Waller, 467 U.S. at 48, 
104 S.Ct. 2210). “Trial courts are obligated to take 
every reasonable measure to accommodate public at-
tendance at criminal trials.” Id. at 215, 130 S.Ct. 
721. 
 

In Presley, the judgment was reversed when the 
trial court did not “consider all reasonable alterna-
tives to closure.” Id. at 216, 130 S.Ct. 721. During 
voir dire in that case, “the trial court noticed a lone 
courtroom observer” (who turned out to be the de-
fendant’s uncle), and the trial court had the man 
leave the courtroom (as well as the floor of the build-
ing where the courtroom was located), advising the 
uncle that he could return after the jury had been 
selected. Id. at 210, 130 S.Ct. 721. The trial court 
stated “‘there just isn’t space for them to sit in the 
audience.’” Id. The trial court was also concerned 
about members of the public intermingling with po-
tential jurors. Id. 
 

At the hearing on Presley’s motion for new trial, 
he “presented evidence showing that 14 prospective 
jurors could have fit in the jury box and the remain-
ing 28 could have fit entirely on one side of the 
courtroom, leaving adequate room for the public.” Id. 
at 210–11, 130 S.Ct. 721. The Supreme Court found: 

 
Nothing in the record shows that the trial 
court could not have accommodated the public 
at Presley’s trial. Without knowing the pre-
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cise circumstances, some possibilities include 
reserving one or more rows for the public; di-
viding the jury venire panel to reduce court-
room congestion; or instructing prospective 
jurors not to engage or interact with audience 
members. 

 
Id. at 215, 130 S.Ct. 721. The Supreme Court did not 
rule on the defendant’s claim that the trial court did 
not present “an overriding interest in closing voir 
dire, [because] it was still incumbent upon [the trial 
court] to consider all reasonable alternatives to clo-
sure. It did not, and that is all this Court needs to 
decide.” Id. at 216, 130 S.Ct. 721. 
 

The instant case is similar to Presley in that the 
trial court did not explore possible ways to accom-
modate the public during voir dire, such as splitting 
the panel into smaller groups. Instead, the trial 
court simply stated, “there is never room in here for 
the voir dire. And so I don’t know of any accommoda-
tions that we can make.” We therefore agree with 
Defendant that the trial court did not follow the pro-
cedure necessary to close a courtroom to the public 
during voir dire. But the question remains as to 
whether the error requires a new trial. To make that 
determination, we believe we must also determine 
whether the trial court’s refusal to accommodate the 
public during Defendant’s voir dire actually in-
fringed on Defendant’s right to a public trial. 
 

As the State points out in its brief, “[t]he record 
does not demonstrate that any member of the public 
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wished to attend [voir dire] and was not allowed to 
do so.” In other words, we would have to resort to 
speculation to determine, as a matter of fact, that a 
member of the public who wanted to attend voir dire 
was prohibited from doing so by the trial court’s rul-
ing. The record does not show that any specific per-
son was denied entry, and Defendant did not make 
an offer of proof to establish any such exclusion. In 
stating his objection, defense counsel simply ex-
pressed his opinion that there would “probably be 
family members of [Defendant], and perhaps other 
people that would like to attend the trial.” We are 
mindful that the hearing on Defendant’s motion for 
change of venue suggested public interest in the 
case,5 but the record does not reveal that any mem-
ber of the public, or the press for that matter, was 
actually prevented from attending voir dire by the 
trial court’s actions. 
 

Defendant’s response is that it is not necessary 
for him to show prejudice in order to prevail as “it is 
presumed that the trial court’s directive was carried 
out, and it becomes the State’s burden to present ev-
idence to overcome this presumption, which it failed 
to do.” Our understanding of presumed prejudice in 
this context is that there is no need for the defendant 
to demonstrate that the presence of the public would 
have altered any outcome in his trial. See Waller, 
467 U.S. at 49 n. 9, 104 S.Ct. 2210 (to require preju-

                                                 
5 The editor of the Joplin Globe testified that an editorial 

in the newspaper “indicate[d] that the story surrounding the 
death of the Carthage boy has gripped the hearts of our readers 
and shocked the community[.]” 
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dice would usually deprive a defendant of the Sixth 
Amendment right because it would be rare that a de-
fendant would have tangible evidence of the injury 
resulting from denial of the right). The difficulty of 
demonstrating this type of prejudice does not exist 
when the requirement is simply that a defendant 
make an offer of proof demonstrating that someone 
was actually denied admittance to the courtroom, 
and doing so would afford the trial court the oppor-
tunity to reconsider its earlier ruling in the light of 
actual—as opposed to merely hypothetical—
circumstances. Cf. State v. Lingle, 140 S.W.3d 178, 
187 (Mo.App.S.D.2004) (one purpose of an offer of 
proof is to permit “the trial judge to further consider 
the claim of admissibility after having ruled the evi-
dence inadmissible”), and State v. Harris, 620 
S.W.2d 349, 356 (Mo. banc 1981) (“claim of error 
does not fall within the ambit of Davis v. Alaska, 415 
U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347 [(1974) (con-
cerning the constitutional right of confrontation)] 
when [defendant] has failed to propound a proper 
offer of proof”).6 
                                                 

6 As observed in State v. Ross: 
 
The conduct of a trial, like any human endeavor, will 
never be error free. However, the procedures adopted 
are designed to give the trial lawyer the opportunity 
and the obligation to bring any perceived error to the 
attention of the circuit court so that that court is af-
forded the opportunity to correct the error during the 
course of the proceedings. 

 
292 S.W.3d 521, 526 n. 3 (Mo.App.W.D.2009). It is certainly 
true that the trial court might still have closed the courtroom, 
but the very purpose of the requirement of an offer of proof is to 
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Defendant cites no binding authority for his im-
plicit claim that there is a presumption in the in-
stant case that members of the public were turned 
away and that the State had the burden of overcom-
ing that presumption. He candidly acknowledges in 
his reply brief that he “has not found any Missouri 
cases addressing the issue” and directs us to cases on 
the issue from the state of Washington.7 

                                                                                                    
remove that uncertainty. “If a trial judge excludes evidence up-
on an offer of proof at trial, then the proponent may assert er-
ror on the exclusion.” State v. Bouser, 17 S.W.3d 130, 141 
(Mo.App.W.D.1999). This concept seems reasonable in the pre-
sent context as well, especially when weighed against the de-
lay, angst, and expense associated with a retrial. 
 

7 In State v. Brightman, 155 Wash.2d 506, 122 P.3d 150, 
153 (2005), the trial court directed attorneys to “tell the friends, 
relatives, and acquaintances of the victim and defendant” that 
they could not observe jury selection because “the courtroom is 
packed with jurors.” The court stated, “once the plain language 
of the trial court’s ruling imposes a closure, the burden is on 
the State to overcome the strong presumption that the court-
room was closed” and “the State present[ed] no evidence to 
overcome the presumption that closure in fact occurred.” Id. at 
155. Also, in State v. Leyerle, 158 Wash.App. 474, 242 P.3d 921, 
926 (2010), the court rejected the assertion that there was 
nothing to indicate that the public was actually excluded from 
jury selection conducted in a hallway as being significant be-
cause the court did not make required findings before moving 
voir dire from the courtroom. Other cases cited in Defendant’s 
opening brief from other states involved the actual denial of 
admittance to one or more persons, an offer of proof of the 
same, an express statement to attendees discouraging attend-
ance, or an action by the press in its own right to attend jury 
selection. See Commonwealth v. Cohen, 456 Mass. 94, 921 
N.E.2d 906, 913 (2010) (offer of proof that several persons were 
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In one of the cited Washington cases, State v. 
Duckett, 141 Wash.App. 797, 173 P.3d 948, 951 
(2007), it is apparent that the Washington court re-
quires an extra step in the analysis by relying on a 
five-step review—developed in State v. Bone–Club, 
128 Wash.2d 254, 906 P.2d 325, 327–28 (1995)—to 

                                                                                                    
denied entry during jury selection); Commonwealth v. Alebord, 
80 Mass.App.Ct. 432, 953 N.E.2d 744, 746 (2011) (three per-
sons denied entry during jury selection); In re Closure of Jury 
Voir Dire, 204 Mich.App. 592, 516 N.W.2d 514, 515 (1994) 
(newspaper moved to quash closure of jury selection); People v. 
Alvarez, 20 N.Y.3d 75, 955 N.Y.S.2d 846, 979 N.E.2d 1173, 
1174 (2012) (defendant’s family excluded during jury selection); 
People v. Martin, 16 N.Y.3d 607, 925 N.Y.S.2d 400, 949 N.E.2d 
491, 494 (2011) (defendant’s father removed from courtroom 
during voir dire); Turner v. State, 413 S.W.3d 442, 2012 WL 
3207291, *1 (Tex.App.2012) (defendant’s family excluded from 
courtroom during voir dire); Woods v. State, 383 S.W.3d 775, 
780–781 (Tex.App.2012) (two named individuals “and a number 
of other spectators” were told by a deputy to leave the court-
room until voir dire was completed); In re Orange, 152 Wash.2d 
795, 100 P.3d 291, 294 (2004) (trial court denied specific re-
quests on behalf of family members to attend voir dire); and 
State v. Njonge, 161 Wash.App. 568, 255 P.3d 753, 755 (2011) 
(attendees were told by the trial court that the “chance” of them 
being able to observe voir dire on the following day was “slim to 
none”) (petition for review granted State v. Erickson, 176 
Wash.2d 1031, 299 P.3d 19 (Table) (2013)). Defendant cited two 
Missouri cases, but they do not directly advance his point: State 
v. Saale, 308 Mo. 573, 274 S.W. 393, 395–96 (1925) (courtroom 
reasonably closed to prevent further crowding of those already 
watching the trial), and State v. Brooks, 92 Mo. 542, 5 S.W. 
257, 263–64 (1887) (court acted to open courtroom upon learn-
ing that it had been closed by others (abrogated on other 
grounds in State v. Hathhorn, 166 Mo. 229, 65 S.W. 756, 759 
(1901))). 
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determine the propriety of conducting a portion of 
voir dire outside of open court. “The court in Bone–
Club adopted five workable guidelines drawn from 
case law construing Washington Constitution article 
I, section 10, and concluded this analysis is also nec-
essary to protect a criminal defendant’s rights under 
article I, section 22.” Id. The extra step, when com-
pared to Presley, requires that “[a]nyone present 
when the closure motion is made must be given an 
opportunity to object to the closure.” In re Orange, 
100 P.3d at 296 (italics as in original); Duckett, 173 
P.3d at 951; cf. 558 U.S. at 214, 130 S.Ct. 721. We 
also observe that while Washington or another state 
may require more than Presley requires, this does 
not mean that Missouri must follow the precedent of 
its sister states. “Though meriting our respect, deci-
sions of the federal district and intermediate appel-
late courts and decisions of other state courts are not 
binding on us.” Doe v. Roman Catholic Archdiocese of 
St. Louis, 311 S.W.3d 818, 823 (Mo.App.E.D.2010) 
(“[A] Missouri Supreme Court interpretation of fed-
eral constitutional law constitutes the controlling 
law within our state until either the Missouri Su-
preme Court or the United States Supreme Court 
declares otherwise”). 
 

The State offers a New Jersey opinion, State v. 
Venable, 411 N.J.Super. 458, 986 A.2d 743, 745–46 
(2010), as support for the notion that an actual in-
fringement must be shown. There, the trial court 
ruled that it did not want family members of the de-
fendants or the victim to be in the courtroom during 
voir dire because “‘the courtroom is just going to be 
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too crowded[,]’” and the trial court had security con-
cerns. Id. Counsel for one defendant responded in 
agreement with the court’s ruling and counsel for the 
other defendant made no response. Id. at 746. The 
New Jersey court observed that there was no evi-
dence that the families were at court and desired to 
attend jury selection. Id. The court found that the 
closure of only the jury selection proceeding when no 
one affirmatively objected and no one was evidently 
excluded met its “triviality standard[.]” Id. at 748–
49. The court went on to find that the “claimed deni-
al of the right to a public trial in this case is not 
merely trivial but hypothetical. We cannot say with 
any assurance that any actual person who desired to 
be present during jury selection was excluded.” Id. at 
749. A new trial was denied. Id. 
 

Venable is not identical to the instant case—
Defendant did object to the trial court’s ruling here, 
and the announced closure anticipated the exclusion 
of all other persons, not just family members—but 
the Venable court noted that its decision was not 
based upon waiver; it was based upon the combina-
tion of circumstances discussed in the main para-
graph of its analysis. Id. at 748 n. 3. One of those 
circumstances was, as in the instant case, that the 
exclusion was merely hypothetical. 
 

We find the reasoning in Venable persuasive. In 
what appears to be a case of first impression in Mis-
souri, we are unwilling to find that a new trial must 
be ordered when there is no evidence that a member 
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of the public actually attempted to attend voir dire 
and was prohibited from doing so. Point I is denied. 
 

Point II–Refusal to Strike Juror No. 1 
 

Defendant’s second point alleges the trial court 
abused its discretion in refusing to strike Juror No. 1 
from the venire for cause because she “did not une-
quivocally indicate an ability to evaluate the evi-
dence fairly and impartially[.]” The point further 
contends that Juror No. 1 

 
said that she was unsure and unconvinced 
whether she would decide the case because 
she was convinced beyond a reasonable doubt 
or because of the nature of the case and the 
age of the victim, and while she hoped she 
could be fair, she admitted after hearing some 
of the details that she was not sure she could 
be fair, and said being fair “could be a prob-
lem.” 

 
(Italics as in original.) 
 

The following facts are relevant to this point. 
During the jury selection process, defense counsel 
asked for a show of hands if anyone was “just not 
sure you are going to be able to be fair in this partic-
ular case because the little boy was eight-months old 
and it involves a child.” One venireperson indicated 
that he was a teacher and he “would have trouble 
[making a decision] in this particular kind of case[.]” 
Defense counsel asked whether there was “[a]nybody 
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else in the jury box who feels like [this panel mem-
ber.]” The following exchange then occurred with the 
venire member who would eventually be seated as 
Juror No. 1. 

 
[Juror No. 1]: Well, I just wanted you to know 
that I also teach. 
[Defense Counsel]: Okay. Where do you 
teach? 
[Juror No. 1]: [Identified school district,] early 
childhood. 
[Defense Counsel]: And so what age group is 
that? 
[Juror No. 1]: Three, four and five. 
[Defense Counsel]: How long have you done 
that? 
[Juror No. 1]: About 12 years. 
[Defense Counsel]: Understanding what we’ve 
talked about here today and the kind of case 
that this is do you think that it may give you 
some difficulty? 
[Juror No. 1]: I hope not. 
[Defense Counsel]: And I understand that no-
body is saying that you wouldn’t try. And you 
say you hope not. Once, again, you under-
stand that if it may be a problem, that this is 
the time to try to resolve that[,] not when you 
get back there in the deliberation room. 
[Juror No. 1]: Right. 
[Defense Counsel]: Are you sure that you can 
decide this case just based solely on the evi-
dence and the fact that his little boy died is 
not going to maybe when you get back there 
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you think to yourself am I deciding this be-
cause I’m convinced beyond a reasonable 
doubt or am I deciding it because of what it is 
about. I[s] that going to be a balancing act for 
you? 
[Juror No. 1]: It could be. I’m not sure. 
[Defense Counsel]: All right. Are you totally 
convinced when you say you’re not sure? 
[Juror No. 1]: No. 
[Defense Counsel]: Don’t let me put words in 
your mouth. But is it fair to say you’re not 
sure you can be fair in this particular kind of 
case? 
[Juror No. 1]: I don’t know the details. I’m 
hoping I could be fair. I just want you to know 
I teach. 
[Defense Counsel]: Okay. You hope you can be 
fair, but when you hear the details, you’re not 
sure you can be? 
[Juror No. 1]: Yes. That could be a problem. 
[Defense Counsel]: All right. 

 
In subsequent voir dire, defense counsel ex-

plained the State’s burden of proof, and Juror No. 1 
indicated that she did not understand defense coun-
sel’s explanation. Defense counsel went on to explain 
that “if the State does not prove everything it has to 
prove beyond a reasonable doubt, it is the jury’s obli-
gation to vote not guilty whether the defendant put 
any—whether the defense put on any evidence or 
not.” One venire panel member expressed his “per-
sonal opinion that [a defendant] should provide evi-
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dence.” Defense counsel inquired of “[o]ther people in 
the jury box” and the following exchange occurred: 

 
[Juror No. 1]: Yes, [i]t’s—to me it’s logical 
that the defense should show something. 
However, if the law states that if the prosecu-
tion proves its case, then that’s enough. I can 
deal with that. 
[Defense Counsel]: Okay. Let me be sure I 
understand you. If the defense puts on no ev-
idence, do you still hold the prosecutor to his 
burden of proof? 
[Juror No. 1]: Yes. 
[Defense Counsel]: Is it going to be difficult 
for you to do that? 
[Juror No. 1]: No. 

 
Later in the voir dire, defense counsel inquired of 

Juror No. 1 concerning the ability to set aside any 
personal circumstances where a crime had been 
committed against a child. Juror No. 1 stated, “Well, 
working in education there have been crimes com-
mitted against my children[;] each one of them is dif-
ferent and separate. I can put that aside.” 
 

In moving for strikes for cause, Defense counsel 
made the following argument in regard to Juror No. 
1. 
 

[Defense counsel]: Number one. Do you want 
to hear reasons or just numbers at this 
point[?] 
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[The Trial Court]: Well, let’s try this way. 
State objects to number one[?] 
[The Prosecutor]: I don’t think number one 
ever said anything that said she was [sic] fair 
and impartial or for her to be excused. 
[The Trial Court]: All right. 
[Defense Counsel]: She said that she hoped 
she can be fair, but she’s not sure she can. 
[The Trial Court]: Yes. She did say that, but 
that was earlier. And then later she was pret-
ty decisive and that she said that she could 
take the case and be fair and impartial. That 
will be overruled. Next one, please. 

 
After both sides exercised peremptory strikes, Juror 
No. 1 served as one of the twelve members of the ju-
ry that decided the case. 
 

“An accused must be afforded a full panel of 
qualified jurors before he is required to expend his 
peremptory challenges; denial by a trial court of a 
legitimate request by an accused to excuse for cause 
a partial or prejudiced venireperson constitutes re-
versible error.” State v. Stewart, 692 S.W.2d 295, 298 
(Mo. banc 1985). “To qualify as a juror, a venireper-
son must enter upon that service with an open mind, 
free from bias and prejudice.” State v. Ebeirus, 184 
S.W.3d 582, 584 (Mo.App.S.D.2006). “Where a veni-
reperson’s answer suggests a possibility of bias, that 
person is not qualified to serve as a juror unless, up-
on further questioning, he or she is rehabilitated by 
giving unequivocal assurances of impartiality.” State 
v. Stanley, 124 S.W.3d 70, 77 (Mo.App.S.D.2004). 
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While it is better to err on the side of caution 
when considering a request to strike a potential ju-
ror, a challenge for cause must be assessed based 
upon the facts presented. Id. “The qualifications of a 
prospective juror are not determined conclusively by 
a single response ‘but are made on the basis of the 
entire examination.’ ” State v. Kreutzer, 928 S.W.2d 
854, 866 (Mo. banc 1996) (quoting State v. Brown, 
902 S.W.2d 278, 285 (Mo. banc 1995)). “Because the 
trial court is in the best position to evaluate the ve-
nireperson’s commitment to follow the law, it has 
broad discretion in determining the qualifications of 
a prospective juror.” State v. Rousan, 961 S.W.2d 
831, 839 (Mo. banc 1998). This superior position in-
cludes the ability to observe the individual’s de-
meanor and attitude. State v. McFadden, 369 S.W.3d 
727, 738 (Mo. banc 2012). As a result of that superior 
position, we will not reverse unless the ruling “is 
clearly against the evidence and constitutes a clear 
abuse of discretion.” Rousan, 961 S.W.2d at 839. 
 

Defendant maintains that there were two areas 
of concern regarding Juror No. 1’s impartiality—
whether the general fact that a child was killed 
would cause bias and whether a crime against a 
child had personally impacted her in a way that 
would cause bias. Defendant then asserts that 
“[w]hether [Juror No. 1] could put [the personal im-
pact] aside does not rehabilitate her on the more 
general topic of whether she could unequivocally say 
she could be fair in a case where a child was killed.” 
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In the context of Juror No. 1’s responses, she did 

state that “the details” of the case “could be a prob-
lem[.]” But a close inspection of this issue reveals 
that it arose as part of Juror No. l’s desire to point 
out that she, like another juror, was a teacher of 
children. Indeed, Juror No. 1 not only affirmatively 
pointed out, “I just wanted you to know that I also 
teach [,]” but she went on during this particular ex-
change to again state, “I don’t know the details. I’m 
hoping I could be fair. I just want you to know I 
teach.” 
 

In terms of Juror No. l’s “hope” to be fair, such 
an expression need not automatically be construed 
as ambivalence. “Prospective jurors often use such 
vernacular expressions rather tha[n] speaking in ab-
solutes.” State v. Light, 871 S.W.2d 59, 62 
(Mo.App.E.D.1994) (where a panelist phrased some 
of his answers “in the form of ‘I think’ ”). The trial 
court was in a superior position to determine Juror 
No. l’s demeanor and attitude while she was making 
the cited statements. See McFadden, 369 S.W.3d at 
738. 
 

When the topic of the personal impact caused by 
a crime against a child arose later in voir dire, Juror 
No. 1 again responded in the context of her profes-
sion stating, “Well, working in education there have 
been crimes committed against my children each one 
of them is different and separate.” This time, howev-
er, she added, “I can put that aside.” The areas of in-
quiry were not so distinct when viewed in the totali-
ty of the circumstances so as to clearly constitute an 
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abuse of discretion for the trial court to determine 
that Juror No. 1 was referring to both areas regard-
ing children when she ultimately expressed that she 
could set aside her personal feelings. Juror No. 1’s 
eventual unequivocal statement reflecting impartial-
ity distinguishes the instant case from those cited by 
Defendant.8 
 

                                                 
8 Defendant cites two inapposite cases where the basis of 

bias resulting in disqualification concerned the venireperson’s 
own relationships to trial witnesses. See State v. Crader, 779 
S.W.2d 749, 750 (Mo.App.S.D.1989) (prospective juror “could” 
but did not think he would tend to believe a witness for the 
State who testified on behalf of the victim company and the 
juror had known the “essential witness” all his life), and State 
v. Thrift, 588 S.W.2d 525, 527 (Mo.App.S.D.1979) (two panel 
members knew the key witness and said they “would tend to 
believe someone” they knew). The other cases cited by Defend-
ant in which potential jurors were disqualified were: State v. 
Schnick, 819 S.W.2d 330, 333 (Mo. banc 1991) (State admitted 
that a potential juror should have been disqualified for stating 
that he would “believe [law officers] before [he] would a 
stranger”); State v. Houston, 803 S.W.2d 195, 196–97 
(Mo.App.W.D.1991) (potential juror stated “I probably am bi-
ased” and “he did not take the opportunity” to “give an une-
quivocal assurance that he could be fair and impartial”); State 
v. Edwards, 740 S.W.2d 237, 241 (Mo.App.E.D.1987) (juror was 
“‘afraid [she] might tend to believe’ police officers and ... she 
expected criticism from her husband if she voted innocence 
where a police officer testified”); and State v. Gordon, 543 
S.W.2d 553, 555 (Mo.App.K.C.D.1976) (entire examination of 
panel member “reveals a clearly expressed doubt that he could 
accord [the defendant] a fair and impartial trial” despite some 
rehabilitation of his view and the key issue required jurors to 
decide whether to believe a security officer or the defendant’s 
relative). 
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Additionally, Juror No. 1 otherwise made it clear 

that she could set aside her personal opinions and 
follow the law. She stated that it would not be diffi-
cult for her “[i]f the defense puts on no evidence[ to] 
still hold the prosecutor to his burden of proof[.]” 
While this arose in the context of a different ex-
change with defense counsel, it is a part of the totali-
ty of circumstances regarding Juror No. 1, and it 
supports the trial court’s finding based upon “‘the 
entire examination[,]’” Kreutzer, 928 S.W.2d at 866 
(quoting Brown, 902 S.W.2d at 285), that indicated 
to the trial court that Juror No. 1 “was pretty deci-
sive ... that she said that she could take the case and 
be fair and impartial.” Point II fails. 
  

Point III—Comment(s) on Defendant’s Right 
Not to Testify 

 
Defendant’s final point contends the trial court 

erred in failing to sustain his objection and grant a 
mistrial when the prosecutor introduced a question 
to the pathologist by stating, “Okay, I’m going to ask 
you to assume that [Defendant] has testified or has 
given testimony that—” “because this violated [De-
fendant]’s rights against self-incrimination” in that 
it constituted a comment on Defendant’s failure to 
testify. The point also contends that this language 
“was reasonably likely to direct the jury’s attention 
to [Defendant]’s failure to testify” and “especially” in 
the context of two other references by the prosecutor. 
 

The following additional facts are relevant to 
this claim. The first of the two other referenced 
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statements occurred in voir dire, when the prosecu-
tor stated, “Let’s talk a little bit about some of the 
players or some of the people that you may see or 
hear in this trial. Maybe you will, maybe you won’t, I 
don’t want to draw any inference. I’m just going to 
throw out some names. First of all [Defendant’s 
name]. Does anyone know—[.]” Defendant’s objection 
was overruled, and he made no request for a mistri-
al. 
 

When defense counsel was questioning the veni-
re, he stated, “In any criminal case the defendant is 
not required to testify and may or may not testify. 
Anybody here who thinks that that’s a bad rule?” 
One venireperson responded affirmatively, indicat-
ing that it could “be difficult or impossible for [him] 
to be fair under that rule[.]” Defense counsel stated, 
“Let’s go a little further. How many of you feel like 
that if in a criminal case the defendant did not testi-
fy that that would make it difficult or perhaps even 
impossible for you to fairly decide the case?” Two 
other panelists responded affirmatively. These three 
members of the panel were not selected for the jury.9 
 

At the instruction conference, Defendant prof-
fered Instruction No. 8, patterned after MAI–CR3d 
308.14. The instruction stated: “Under the law, a de-
fendant has the right not to testify. No presumption 

                                                 
9 Two of the three panelists, numbers 2 and 40, were ex-

cused for cause. The third panelist was not identified by num-
ber at the time of his response, so it is impossible to tell wheth-
er this panelist was excused for cause, was too far down the list 
to be reached, or did not serve for some other reason. 
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of guilt may be raised and no inference of any kind 
may be drawn from the fact that the defendant did 
not testify.” The trial court included Instruction No. 
8 as Defendant requested. 
 

The second “other reference” by the State oc-
curred in the prosecutor’s rebuttal closing argument, 
where he said in reference to Defendant: “he wanted 
to tell you that [he] was upset. [He] cried. [He] pan-
icked. Let’s think about that for a little bit. He testi-
fied—he had on the video—[.]” Defense counsel ob-
jected and, outside of the hearing of the jury, assert-
ed that “the State has referred to the defendant tes-
tifying[.]” Defense counsel contended that this was a 
comment on Defendant’s “right to testify or not to 
testify[.]” The trial court sustained the objection, but 
it denied Defendant’s request for a mistrial. Defend-
ant requested no lesser form of relief. 
 

“The granting of a mistrial is a drastic action 
that should only be taken in those circumstances 
where no other curative action would remove the al-
leged prejudice suffered by the defendant.” State v. 
Stone, 280 S.W.3d 111, 116 (Mo.App.E.D.2009). “The 
decision to grant a mistrial is within the sound dis-
cretion of the trial court. State v. Berry, 168 S.W.3d 
527, 535 (Mo.App.W.D.2005). We review the denial 
of a request for a mistrial only for abuse of that dis-
cretion.” State v. Davis, 201 S.W.3d 141, 144 
(Mo.App.S.D.2006). “Judicial discretion is deemed 
abused only when a trial court’s ruling is clearly 
against the logic of the circumstances then before it 
and is so arbitrary and unreasonable as to shock the 
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sense of justice and indicate a lack of careful consid-
eration.” State v. Neff, 978 S.W.2d 341, 345 (Mo. 
banc 1998). An instruction to the jury may cure 
prejudice from a comment on a defendant’s failure to 
testify. Id. 
 

“When considering a defendant’s claim of an im-
proper comment on his right to remain silent, the 
appellate court must also consider the comment in 
the context in which it appears.” Id. “A direct refer-
ence to an accused’s failure to testify is made when 
the prosecutor uses words such as ‘defendant,’ ‘ac-
cused’ and ‘testify’ or their equivalent.” Id. at 344. 
“Whether or not the comment was intentional does 
not change the fact that it constituted a direct refer-
ence to defendant’s failure to testify.” State v. Dees, 
916 S.W.2d 287, 295 (Mo.App.W.D.1995). 
 

Here, the State maintains that the prosecutor’s 
statement to the pathologist regarding an assump-
tion that Defendant “testified or has given testimo-
ny” was inadvertent based upon Defendant’s “many 
statements, viewed or listened to by the jury, in 
which [Defendant] purported to describe what had 
happened the night [Child] died.” Nonetheless, the 
State concedes that the statement was still “a direct 
reference to [Defendant]’s right to testify.” It insists, 
however, that “prejudice and reversible error cannot 
automatically be presumed [,]” citing State v. Wil-
liams, 18 S.W.3d 461, 465 (Mo.App.E.D.2000) (no 
prejudice where “[s]uch a state of facts and circum-
stances exist where the evidence of guilt is so strong 
it demonstrates beyond a reasonable doubt that the 
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reference to the defendant’s right to testify did not 
contribute to the defendant’s conviction”). 
 

Although the State directs us to Williams as an 
example of a case where no prejudice was found re-
garding a direct reference to the defendant’s failure 
to testify, the court in that case was reviewing the 
issue for plain error, and the evidence included 
“three eyewitnesses to the shooting.” Id. A witness 
also testified to overhearing the defendant “admit to 
committing a driveby shooting[.]” Id. Here, the State 
points to no eyewitness testimony. On the other 
hand, Defendant does not challenge the sufficiency of 
the evidence to convict him, and he has not included 
in the record on appeal his recorded statements that 
were admitted into evidence. As a result, we pre-
sume that they support the jury’s verdict. See State 
v. Osborn, 318 S.W.3d 703, 713 (Mo.App.S.D.2010) 
(court inferred that photographs, admitted as evi-
dence but not deposited with court, supported trial 
court’s denial of motion for judgment of acquittal and 
were unfavorable to an “insufficiency-of-the-
evidence-argument”). 
 

The State also cites State v. Spencer, 50 S.W.3d 
869, 875–76 (Mo.App.E.D.2001), as an example 
where no prejudice was found even though the pros-
ecutor inadvertently referred to the defendant, in-
stead of a witness, as telling the truth. In that case, 
a curative instruction identical to Instruction No. 8 
was given. Id. at 876 and n. 3. The Eastern District 
court found that the “inadvertent, brief, and isolated 
comment during the early stages of the trial coupled 
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with the jury instruction was sufficient to cure any 
prosecutorial error and any prejudice that may have 
resulted.” Id. at 877. 
 

Here, the prosecutor’s error made while examin-
ing the pathologist was not isolated in that the pros-
ecutor mistakenly stated in rebuttal closing argu-
ment that “he” (referring to Defendant) “testified[.]” 
Additionally, the prosecutor arguably made an indi-
rect reference to testimony by Defendant when, dur-
ing voir dire, he referred to “some of the people” that 
the jury might or might not hear from and then first 
listed Defendant. 
 

Defendant cites State v. Busey, 143 S.W.3d 6, 12 
(Mo.App.W.D.2003), where the court was “unable to 
conclude that there was no prejudice[,]” but in 
Busey, “the trial court took no action to limit the 
prejudice by proper instruction[.]” Here, a curative 
instruction was given at the end of the trial, and De-
fendant does not show that the curative instruction 
was inadequate to address the references to Defend-
ant’s “testifying” such that nothing short of a mistri-
al would have cured the error. See Stone, 280 S.W.3d 
at 116. He has also failed to demonstrate that a cu-
rative instruction given at the time of the reference 
or some other remedy, such as a further inquiry of 
the venire, would have been insufficient to cure the 
error. “The jury is presumed to follow the trial 
court’s instructions[,]” McFadden, 391 S.W.3d at 
424, and Defendant has not demonstrated why that 
presumption was overcome in the instant case. 
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We also find it significant that defense counsel 

drew attention to Defendant’s right not to testify—
not in regard to any issue of waiver or invited er-
ror—but as further support for the presumption that 
a jury is able to follow the instructions of the trial 
court. Defense counsel asked if anyone thought it 
was “a bad rule” that the defendant was “not re-
quired to testify and may or may not testify.” The 
one venireperson who responded in the affirmative 
was not a part of the jury. Similarly, two other pan-
elists who felt that if the defendant did not testify it 
might “make it difficult or perhaps even impossible 
for [them] to fairly decide the case” did not serve on 
the jury. 
 

Under these circumstances, we find that any 
prejudice that may have resulted from the prosecu-
tor’s statements was cured by the trial court’s in-
struction. Point III is denied, and the judgment of 
conviction and sentence is affirmed. 
 

JEFFREY W. BATES, P.J., and MARY W. 
SHEFFIELD, J., CONCUR. 
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