
No. _______

IN THE

Supreme Court of the United States

MICHELLE RICHARDS,
Petitioner,

—v.—

ERNST & YOUNG LLP,
Respondent.

ON PETITION FOR A WRIT OF CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

d

MAX FOLKENFLIK

Counsel of Record

FOLKENFLIK & MCGERITY LLP
1500 Broadway, 21st Floor 
New York, New York 10036
(212) 757-0400
max@fmlaw.net

H. TIM HOFFMAN

ROSS L. LIBENSON

HOFFMAN LIBENSON SAUNDERS

& BARBA

300 Lakeside Drive, Suite 1000
Oakland, California 94612

Attorneys for Petitioner



i

QUESTIONS PRESENTED

In determining whether a party’s participation in
litigation has “waived” or “defaulted” on its right to seek
a stay of litigation under § 3 of the Federal Arbitration
Act, the Circuits are deeply split on the following two
questions:

1. Should a party be required to demonstrate prejudice
after the opposing party waived its contractual right to
arbitrate by participating in litigation, in order for such
waiver to be binding and irrevocable?1 [Certiorari
previously granted]

2. If “prejudice” is required, what constitutes sufficient
“prejudice,” in order to find “waiver.”

The Circuit Courts have generally addressed the issues
of “default” or waiver” as issues where the rule of
decision is a matter of federal law only, which petitioner
believes is inconsistent with the “savings clause” in
section 2 of the Act, and the decisions of this Court
regarding enforcement of arbitration agreements,
leading to the following question:

3. Do state law contractual defenses to enforcement of an
arbitration agreement preserved under Section 2 of the
Act, such as defenses of waiver or estoppel, provide a
defense to an application for either a stay under Section

1 To resolve a circuit split (now 7 to 5) this Court previously granted
certiorari in a case presenting this first question. Stok & Assocs.,
P.A. v. Citibank, N.A., 131 S. Ct. 1556, 179 L. Ed. 2d 299 (2011).
However, that case was dismissed by agreement of the parties, 131
S. Ct. 2955, 180 L. Ed. 2d 243 (2011), and the question remains
unresolved.
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3 of the Act or an order compelling arbitration under
Section 4?
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OPINIONS BELOW

The opinion of the Court of Appeals for the Ninth
Circuit (Judges Schroeder, Ripple2, and Callahan)
reversing the order of the District Court is reported at
734 F.3d 871 (9th Cir. 2013), and is reprinted in the
Appendix hereto at App. 1a to 2a. That decision was
amended by order of the Circuit Court reported at 744
F.3d 1072 (9th Cir. 2013), and is reprinted at App. 3a to
9a. A petition for Panel Rehearing or Rehearing En
Banc was not reported and is reprinted in the Appendix
hereto at App. 10a.

The opinion of the United States District Court for
the Northern District of California (Judge Jeremy
Fogel), denying Defendant’s Motion for a stay of
litigation is reported at 2011 U.S. Dist. LEXIS 106658 at
and is reprinted in the Appendix hereto at App. 12a to
28a.

The opinion of the United States District Court for
the Northern District of California (Judge Ronald M.
Whyte), denying Defendant’s petition for leave to file a
motion for reargument of the decision of the District
Court is reported at 2011 WL 4985047 and is reprinted
at App. 29a to 32a.

JURISDICTION

The Court of Appeals entered its Order and

2 Senior Circuit Judge for the U.S. Court of Appeals for the Seventh
Circuit, sitting by designation.
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Amended Opinion on December 9, 2013. A petition for
Rehearing En Banc was denied on January 21, 2014.
The jurisdiction of this Court is invoked under 28 U.S.C.
§1254(1).

PERTINENT CONSTITUTIONAL
AND STATUTORY PROVISIONS

Section 2 of the Federal Arbitration Act, 9 U.S.C.
§ 2, which provides:

A written provision in any maritime transaction or a
contract evidencing a transaction involving commerce
to settle by arbitration a controversy thereafter
arising out of such contract or transaction, or the
refusal to perform the whole or any part thereof, or
an agreement in writing to submit to arbitration an
existing controversy arising out of such a contract,
transaction, or refusal, shall be valid, irrevocable,
and enforceable, save upon such grounds as exist at
law or in equity for the revocation of any contract.

Section 3 of the Federal Arbitration Act, 9 U.S.C.
§ 3, which provides:

If any suit or proceeding be brought in any of the
courts of the United States upon any issue referable
to arbitration under an agreement in writing for such
arbitration, the court in which such suit is pending,
upon being satisfied that the issue involved in such
suit or proceeding is referable to arbitration under
such an agreement, shall on application of one of the
parties stay the trial of the action until such
arbitration has been had in accordance with the
terms of the agreement, providing the applicant for
the stay is not in default in proceeding with such
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arbitration.

Section 4 of the Federal Arbitration Act, 9 U.S.C.
§ 4, which provides:

A party aggrieved by the alleged failure, neglect, or
refusal of another to arbitrate under a written
agreement for arbitration may petition any United
States district court which, save for such agreement,
would have jurisdiction under Title 28, in a civil
action or in admiralty of the subject matter of a suit
arising out of the controversy between the parties, for
an order directing that such arbitration proceed in
the manner provided for in such agreement. Five
days’ notice in writing of such application shall be
served upon the party in default. Service thereof
shall be made in the manner provided by the Federal
Rules of Civil Procedure. The court shall hear the
parties, and upon being satisfied that the making of
the agreement for arbitration or the failure to comply
therewith is not in issue, the court shall make an
order directing the parties to proceed to arbitration in
accordance with the terms of the agreement. The
hearing and proceedings, under such agreement,
shall be within the district in which the petition for
an order directing such arbitration is filed. If the
making of the arbitration agreement or the failure,
neglect, or refusal to perform the same be in issue,
the court shall proceed summarily to the trial thereof.
If no jury trial be demanded by the party alleged to
be in default, or if the matter in dispute is within
admiralty jurisdiction, the court shall hear and
determine such issue. Where such an issue is raised,
the party alleged to be in default may, except in cases
of admiralty, on or before the return day of the notice
of application, demand a jury trial of such issue, and



4

upon such demand the court shall make an order
referring the issue or issues to a jury in the manner
provided by the Federal Rules of Civil Procedure, or
may specially call a jury for that purpose. If the jury
find that no agreement in writing for arbitration was
made or that there is no default in proceeding
thereunder, the proceeding shall be dismissed. If the
jury find that an agreement for arbitration was made
in writing and that there is a default in proceeding
thereunder, the court shall make an order summarily
directing the parties to proceed with the arbitration
in accordance with the terms thereof.

STATEMENT OF THE CASE

1. Introduction

In Richards v. Ernst & Young, LLP, 734 F.3d 871
(9th Cir. 2013) (hereinafter “Richards”), the Ninth
Circuit held that Defendant’s multi-year participation in
litigation did not “waive” its right to a stay under
Section 3 of the Federal Arbitration Act (the “Act” or
“FAA”), because Plaintiff did not make a showing of
“prejudice.” Whether prejudice is required to be shown
in order to find waiver deeply splits the Circuits. This
Court previously granted certiorari to resolve that
conflict. Stok & Assocs., P.A. v. Citibank, N.A., 131 S. Ct.
1556, 179 L. Ed. 2d 299 (2011). dismissed by agreement
of the parties, 131 S. Ct. 2955, 180 L. Ed. 2d 243 (2011).

Plaintiff in the Richards case asserted class and
individual claims for unpaid overtime and other
statutorily guaranteed employment benefits. All of the
plaintiffs in this case, and in the three other
contemporaneous actions brought against Ernst &
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Young, LLP (“Ernst & Young”), were employees of
Defendant Ernst & Young and subject to the same
arbitration clause. Yet arbitration was first sought after
nearly six years of litigation in the first such action, and
three years of extensive litigation in Richards, including
dispositive motions and class certification.

Both the question of whether “prejudice” is
required at all and what acts constitute sufficient
“prejudice” are issues that reoccur in the Circuits and in
District Courts frequently. Yet no guidance has been
given to the Circuits by this Court on those issues, or
even whether state law should supply the rule of
decision.

As a result, there are significant conflicts between
the Circuits,3 as well as inconsistencies between the
rules in the Circuits and the rules of the States.4 Of the
ten Circuits to have ruled since 2010 on the issue of
“waiver” or “default” in the context of Section 3 stay
motions, five require a showing of prejudice in order to
find that arbitration has been waived by litigation, and
five do not. The two remaining Circuits require a
showing of prejudice. All twelve Circuits have addressed
the issue solely as a matter of Federal Law.

Where prejudice is required to be shown, there is

3 See, pages 17 to 22 infra and cases cited.
4 Compare, e.g., Garcia v. Wachovia Corp., 699 F.3d 1273, 1277
(11th Cir. 2012), with Raymond James Fin. Servs. v. Saldukas, 896
So. 2d 707, 711 (Fla. 2005)(interpreting FAA, no requirement for
proof of prejudice); and Tech. in P’ship v. Rudin, 538 F. App’x 38, 39
(2d Cir. 2013)(showing of prejudice required), with De Sapio v.
Kohlmeyer, 35 N.Y.2d 402, 405 (1974) (conduct showing “an
affirmative acceptance of the judicial forum” sufficient)(FAA would
have applied, but it was not discussed).
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no consistency in identifying what constitutes
“prejudice.” Nine Circuits have held that submitting a
motion for summary judgment to the Court for a
determination on the merits constitutes “prejudice” to
the party opposing arbitration. That was insufficient
“prejudice” to find waiver in Richards. There is also a
split of authority on whether submitting a motion to
dismiss on the merits is sufficient prejudice to find
waiver.5

Most Circuits, including the Ninth Circuit itself
prior to Richards, have held that delay in asserting the
arbitration right and active participation in litigation is
sufficient to constitute “prejudice.” However, there is
significant variation in “how much” delay and expense is
required.6

The Richards rule seems to hold that delay by a
defendant, no matter how long, and expense to the
plaintiff, no matter how unnecessary and large, would
not be prejudice, unless there were matters uncovered in
the litigation that could not have been discovered in
arbitration.

The lack of a consistent and predictable rule of
law, indeed, the application of the “prejudice”
requirement itself, encourages delay in the election to
proceed with arbitration and undermines the FAA’s
goals “to facilitate streamlined proceedings,” and
“reduc[e] the cost and increas[e] the speed of dispute
resolution.” See AT&T Mobility LLC v. Concepcion, 131
S. Ct. 1740, 1748-49 (2011). Due to the delays tolerated

5 See page 20 infra and cases cited.
6 See pages 22 to 23 infra and cases cited.
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and encouraged by the “prejudice required” rule and the
following litigation over whether sufficient “prejudice”
has occurred, if arbitration ultimately is ordered the
proceedings are anything but “streamlined” and
“inexpensive,” nor is there a “speedy resolution” of the
dispute. Additional expense and delay results from the
“prejudice required” rule.

Further, the “prejudice required” rule encourages
the use of litigation for improper purposes, such as to
“see how the case [is] going in federal district court,”
Cabinetree of Wisconsin, Inc. v. Kraftmaid Cabinetry,
Inc., 50 F.3d 388, 391 (7th Cir. 1995), before committing
to arbitration, to seek discovery likely to be unavailable
in arbitration (or as to which the availability in
arbitration may be uncertain), or even to take a first
“bite” at significant issues in District Court, before
deciding whether to assert a contractual “right” to
demand arbitration. Because of inconsistency between
the Circuits, and in some cases between the Circuit and
the state Courts, there also is an incentive to forum
shop.7

7 See, e.g., Cabinetree of Wisconsin, Inc. v. Kraftmaid Cabinetry,
Inc., 50 F.3d 388, 390-91 (7th Cir. 1995)(defendant’s purpose in
litigating was the “the worst possible” reason: “needing time ‘to
weigh its options.’”); accord La. Stadium & Exposition Dist. v.
Merrill Lynch, Pierce, Fenner & Smith Inc., 626 F.3d 156, 161 (2d
Cir. Nov. 22, 2010) (“[A] litigant is not entitled to use arbitration as
a means of aborting a suit that did not proceed as planned in the
District Court.”); Gutierrez v. Wells Fargo Bank, NA, 704 F.3d 712,
721 (9th Cir. 2012), (“[t]o give [defendant] a second bite at the very
questions presented to the court for disposition squarely confronts
the policy that arbitration may not be used as a strategy to
manipulate the legal process.”)(citing Nat’l Found. for Cancer
Research v. A.G. Edwards & Sons, Inc., 821 F.2d 772, 776 (D.C. Cir.
1987)).
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None of those strategic rights and benefits can
reasonably be read into an agreement to arbitrate.
Traditional contractual defenses would properly force
defendants to make the earliest possible election of
proceeding with arbitration or risk being held to have
abandoned or forfeited that right due to waiver or
estoppel. The “prejudice required” rule, as applied,
produces the opposite result.

The Richards case illustrates the problems caused
by the use of the “prejudice required” approach. There
were nearly six years of active litigation in four separate
related actions, wide ranging discovery, and numerous
dispositive and discovery motions. Arbitration was
never raised in an answer or otherwise in any of those
proceedings.

Finally, after losing in part its summary judgment
motions and a class action motion (and facing another
class certification motion on a separate sub-class), Ernst
& Young seized upon this Court’s decision in AT&T
Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011) and
belatedly asserted its “right” to arbitration. Under
Fisher v. A.G. Becker Paribas Incorporation, 791 F.2d
691 (9th Cir. 1986), where the party “properly perceives”
that the assertion of its right to arbitration would be
“futile” under the then existing state of the law, when
the law changes, arbitration may be asserted. Ernst &
Young provided no evidentiary support for the claims
that it had failed previously to assert arbitration due to
such a reason.

The District Judge rejected Ernst & Young’s claim
of its prior failure to assert arbitration was based upon a
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“proper perception” of futility, and a separate federal
District Judge denied Ernst & Young’s petition for leave
to move for rehearing. Without overturning those
findings (there was no evidence in the record which
would allow it to do so), the Ninth Circuit Court of
Appeals nonetheless granted a stay under Section 3 of
the FAA because it found that Plaintiff had not
demonstrated the required “prejudice.”

There can be no doubt that on the record of this
case, Ernst & Young initially had made a conscious
choice to participate in the litigation process. After six
years of litigation and some unfavorable decisions,
ultimately concluded that it was in its strategic interest
to change directions and proceed with arbitration. It
had been admonished for pursuing the same tactic in
another litigation. See Ernst & Young LLP v. Baker
O’Neal Holdings, Inc., 304 F.3d 753, 756 (7th Cir. 2002).

Nothing in the arbitration contract, generally
applicable state law defenses to enforcement of that
contract, or the policies underlying the FAA allows, or
should allow, a defendant to litigate for years in Federal
Court and then to re-evaluate its strategic options and
move the case to arbitration.

2. Factual and Procedural Background

David Ho, a former employee in Ernst & Young’s
Tax group, commenced this lawsuit in California
Superior Court in September 2005, claiming that Ernst
& Young improperly treated him and other allegedly
similar employees as exempt from California’s overtime
laws. It was removed by Defendant to Federal District
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Court. See Ho v. Ernst & Young LLP, Case No. C-05-
04867 (N.D. Cal.) (“Ho”).

In 2007, Ernst & Young filed a motion for
summary judgment on Mr. Ho’s claims, and Mr. Ho filed
a motion to amend his complaint to add three
plaintiffs—Sarah Fernandez (“Fernandez”), John
Maxton (“Maxton”), and Nathan Lay (“Lay”), who
worked in Ernst & Young’s Assurance and Advisory
Business Services (“AABS” or “Audit”) group. The Court
granted both motions, and dismissed the claims of
Plaintiff Ho on the merits. In April 2008, Maxton and
Lay voluntarily withdrew from the case, leaving
Fernandez as the only plaintiff in the Ho action.

On June 19, 2008, Plaintiff Richards filed a
putative class action against Ernst & Young in
Sacramento County Superior Court, asserting claims for
overtime wages and other penalties under California
law. Richards alleged that she was misclassified as
exempt from California’s overtime and meal and rest
break requirements. On August 1, 2008, Defendants
answered Ms. Richards’ complaint and, like its answers
to the Ho Complaint and Amended Complaint, failed to
assert an arbitration defense.

On August 8, 2008, Ernst & Young removed Ms.
Richards’ lawsuit to United States District Court for the
Eastern District of California and by stipulation it was
transferred to the United States District Court for the
Northern District of California. On November 20, 2008,
by stipulation, the matter was deemed related to both
the Ho litigation and another matter, Landon v. Ernst &
Young LLP and Ernst & Young U.S. LLP, Case No. C-
08-02853 (“Landon”), which had raised substantially
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identical claims, and was assigned to Judge Fogel.

Following consolidation, extensive litigation took
place including 12 depositions of Plaintiffs and third-
party witnesses, production by Plaintiffs of over two
thousand pages of documents, 14 witness statements
and 17 responses to interrogatories and document
production requests, all actions which were unavailable
in arbitration. There was extensive motion practice
beyond Appellant’s three separate motions for summary
judgment. Plaintiffs filed five motions to compel, and
responded to two motions to compel by Defendants. The
class certification motion and opposition alone, filed on a
schedule ordered by the Court, included 52 declarations
and 74 exhibits. Much of the discovery was inconsistent
with the procedures required by the terms of the
arbitration agreement. See Arbitration Agreement
reprinted in the Appendix hereto at App. 33a to 48a, at
36a to 44a.

Defendants moved for summary judgment against
Plaintiffs Fernandez and Richards. By opinion dated
January 15, 2009, the Court denied summary judgment
against Plaintiff Fernandez, finding the existence of a
triable issue of material fact.

By opinion dated February 24, 2010, the Court
granted in part and denied in part the motion for
summary judgment as to Ms. Richards. The Court
dismissed Ms. Richards’ claim for injunctive relief and
dismissed without prejudice the rest and meal break
claims of Ms. Richards pending a decision of the
California Supreme Court in Brinker Restaurant Corp.,
v. Superior Court of San Diego Cnty., 165 Cal. App. 4th
25, 55 (2008), which addressed those claims. On motion
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by Ernst & Young, the Court extended the rulings
against Ms. Richards to Ho/Fernandez and Landon.

A similar action was filed against Ernst & Young
based on New York law and the Fair Labor Standards
Act (“FLSA”). See Sutherland v. Ernst & Young, LLP, 10
Civ. 3332 (KMW)(S.D.N.Y. filed Apr. 20, 2010). Again,
arbitration was not raised as an affirmative defense.
Defendant first sought to convince the Court to allow a
Section 1404(a) transfer to consolidate that case with
Ho, Landon and Richards. It then moved on August 20,
2010, to compel arbitration of the action in the Southern
District of New York, which was denied on March 3,
2011, on the basis of the Second Circuit’s decision in
Italian Colors Rest. v. Am. Express Travel Related
Servs. Co. (In re Am. Express Merchants’ Litig.), 554
F.3d 300 (2d Cir. 2009). See Sutherland v. Ernst &
Young LLP, 768 F. Supp. 2d 547 (S.D.N.Y. 2011). That
denial was subsequently reversed by the Second Circuit
following this Court’s ruling in Am. Express Co. v.
Italian Colors Rest., 133 S. Ct. 2304 (2013). See
Sutherland v. Ernst & Young LLP, 726 F.3d 290 (2d Cir.
2013).

On August 20, 2010, Fernandez and Richards
filed a class certification motion, seeking to represent a
class of “unlicensed” individuals who worked for Ernst &
Young as “staff” or “seniors” in the Audit and Tax groups
in California.

On June 24, 2011, Ernest & Young filed a motion
to dismiss, or in the alternative, stay the Ho/Fernandez
and Richards actions and compel arbitration arguing
that this exceedingly late first time assertion of its
alleged arbitration right was justified by a change in the
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law resulting from the Supreme Court decision in AT&T
Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011).

Appellant made no effort to stay a decision on the
then pending class certification motion. It did not
request a conference or any emergency relief which could
have adjourned a decision until after the arbitration
motion was decided.

a. The District Court’s Ruling Denying Arbitration

The District Court decided both pending motions
on September 20, 2011. See Ho v. Ernst & Young, LLP,
No. 05 CV 04867 (JF), 2011 U.S. Dist. LEXIS 106658
(N.D. Cal. Sept. 20, 2011), reprinted at App. 12a to 28a.
On the class certification motion, the Court denied the
motion with respect to the Audit group, finding
Fernandez an inadequate class representative and
granted the motion with respect to the Tax group,
appointing Richards as the sole representative of the
certified class. See id. at *4; App. 22a. On the motion to
compel arbitration, the Court denied the motion on the
ground that Appellant had intentionally chosen to
proceed with litigation and not arbitration, and rejected
as “less creditable” Ernst & Young’s assertion that it did
not seek to compel arbitration because it would have
been futile under previously prevailing California law, in
particular the holding in Gentry v. Superior Court, 42
Cal. 4th 443 (2007). See id. at *5; App. 25a. The District
Court also noted that arbitration agreement specified
that New York law would apply. See id.; App. 26a.

b. The Denial of Reconsideration

Thereafter, the case was re-assigned to the
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Honorable Judge Ronald M. Whyte. Appellant filed a
petition for leave to move for reconsideration of the
Court’s ruling that Appellant had waived its right to
compel Richards to arbitrate her claims. The petition
was denied by Judge Whyte, by Order dated October 19,
2011. See Ho v. Ernst & Young LLP, No. C-05-04867
(RMW), 2011 WL 4985047 (N.D. Cal. Oct. 19, 2011),
reprinted at App. 29a to 32a. Judge Whyte found that
Judge Fogel’s conclusion that Ernst & Young’s claim of
“perceived futility” was “not wholly credible and that
Gentry did not conclusively establish that seeking
arbitration would be futile do not depend on the fact that
Richards did not file her suit until after Gentry was
decided.” Id. at *2; App. 31a.

The appeal, only of Richards, followed. Appellant
did not seek to appeal the denial of arbitration as to the
Ho/Fernandez matter. Appellant apparently remained
happy to have Fernandez’s individual claims determined
by the Court once class certification as to a putative
Audit class had been denied.

c. The Ninth Circuit Ruling Compelling Arbitration

The Ninth Circuit reversed, holding: “[b]ecause
Ms. Richards has not established any prejudice as a
result of Ernst & Young’s alleged delay in asserting its
arbitral rights, we reverse the judgment of the district
court.” Richards, 734 F.3d at 872. The court cited Fisher
v. A.G. Becker Paribas Incorporation, for the proposition
that a party seeking to prove “waiver of arbitration”
based on delay and participation in litigation must prove
“prejudice.” Richards, 734 F.3d at 873 (citing Fisher, 791
F.2d at 694).
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The Court’s two paragraph discussion of
prejudice, however, did not cite any of the pre-existing
Ninth Circuit law on prejudice.8 The Court ruled,
without citation to any authority, that there was no
“prejudice” from Ernst & Young’s several summary
judgment motions, because none of the rulings against
Ms. Richards were decisions on the merits. Id.

The Court rejected on two grounds Plaintiff’s
claim that she suffered “prejudice” because of “discovery
that caused her to incur expenses during the years of
litigation prior to the motion to compel.” Id. First the
Court noted that discovery could lead to “prejudice” if it
was used “to gain information about the other side’s case
that could not have been gained in arbitration.” Id.

8 The leading pre-Richards case on waiver of arbitration was Van
Ness Townhouses v. Mar Indus. Corp., 862 F.2d 754 (9th Cir. 1989).
Van Ness held that “litigating actively,” “including pleadings,
motions, and approving a pre-trial conference order,” together with
“extended silence” on the desire to arbitrate for two years was
sufficient to demonstrate the necessary “prejudice” and compel a
finding of waiver as a matter of law. Id. at 759. In Gutierrez v.
Wells Fargo Bank, NA, 704 F.3d 712, 720 (9th Cir. 2012), decided
after briefing was completed in Richards, but discussed at oral
argument, the Ninth Circuit faced the issue of waiver when the
right to arbitrate was first raised after trial, but while the case was
still on appeal. Fisher was invoked as an excuse for delay, but the
panel focused instead on “prejudice,” and held that arbitration
would not be compelled because of “prejudice to Gutierrez and the
class stemming from Wells Fargo’s invocation of arbitration five
years into this litigation [and the resulting] time, expense, delay
and uncertainty . . . .” Gutierrez, 704 F.3d at 721. The Gutierrez
panel cited with approval Nat’l Found. for Cancer Research v. A.G.
Edwards & Sons, Inc., 821 F.2d 772, 776 (D.C. Cir. 1987) for the
proposition that “[t]o give [defendant] a second bite at the very
questions presented to the court for disposition squarely confronts
the policy that arbitration may not be used as a strategy to
manipulate the legal process.” Id.
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(citing Saint Agnes Med. Ctr. v. PacifiCare of Cal., 31
Cal. 4th 1187 (Cal. 2003)). The Court held, incorrectly,
that Plaintiff “does not contend” that discovery was used
that way by Ernst & Young. Id. That argument had been
raised and supported in the record.

Second, the court rejected any argument about
prejudice from the expense of extensive litigation,
holding:

[I]n Fisher, we rejected the notion that “self-
inflicted” expenses could be evidence of prejudice.
791 F.2d at 698. Like the plaintiffs in Fisher, Ms.
Richards was a “part[y] to an agreement making
arbitration of disputes mandatory,” and
therefore “[a]ny extra expense incurred as a
result of [Ms. Richards’s] deliberate choice of an
improper forum, in contravention of their
contract, cannot be charged to” Ernst & Young.
Id.

Richards, 734 F.3d at 873.9

That ruling in Richards was inconsistent with 35
years of uninterrupted Ninth Circuit Court precedent as
well as in conflict with other Circuits, which require a
showing of prejudice. All other Circuits recognize that
delay by defendant in asserting arbitration and
participation in litigation can cause “prejudice” including

9 The panel disregarded the fact that just a few years after Fisher
in Van Ness, the Circuit explained and limited the holding in
Fisher, holding: “In Fisher, we held that even extensive discovery
into both arbitrable and non-arbitrable claims before moving to
compel arbitration is insufficient prejudice for a waiver if that
discovery is available for trial of the non-arbitrable claim in federal
district court.” Van Ness, 862 F.2d at 759 (citing Fisher, 791 F.2d at
697)).
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expense for which defendant is responsible.

THE REASONS FOR GRANTING THE WRIT

1. There Is a Deep Conflict Within the Circuits
as to Whether a Showing of Prejudice Is
Required to Deny a Stay Under § 3 of the
FAA, and What Amounts to Sufficient
Prejudice

a. The Conflict on Whether “Prejudice” Is Required
to Be Shown

There is a deep conflict within the Circuits as to
whether a showing of prejudice is required to deny a
stay under § 3 of the FAA. Since the start of 2012, six
Circuits have issued significant, and conflicting,
decisions on these issues. Since 2010 there are ten such
decisions. In those decisions, the Circuits are deeply
split, with five requiring a showing of prejudice and five
not requiring such a showing.10

10 Compare Tech. in P’ship v. Rudin, 538 F. App’x 38, 39 (2d Cir.
2013)(“The key to a waiver analysis is prejudice”), In re Pharm.
Benefit Managers Antitrust Litig., 700 F.3d 109, 117-18 (3d Cir.
2012)(prejudice is “the touchstone for determining . . . waiver”),
Wheeling Hosp., Inc. v. Health Plan of the Upper Ohio Valley, Inc.,
683 F.3d 577, 590 (4th Cir. 2012)(prejudice required), Richards, 734
F.3d at 873 (same), and Garcia v. Wachovia Corp., 699 F.3d 1273,
1277 (11th Cir. 2012)(same) with MC Asset Recovery LLC v. Castex
Energy, Inc. (In re Mirant Corp.), 613 F.3d 584, 589 (5th Cir.
2010)(showing of “substantial[] invo[cation] [of’] the judicial process”
sufficient), Johnson Assocs. Corp. v. HL Operating Corp., 680 F.3d
713, 718-19 (6th Cir. 2012)(actions “completely inconsistent with . . .
its right to arbitrate” sufficient), Kawasaki Heavy Indus. v.
Bombardier Recreational Prods., 660 F.3d 988, 994-95 (7th Cir.
2011)(prejudice relevant, but not required), Hill v. Ricoh Ams.



18

Of the two Circuits to have last ruled on the issue
prior to 2010, both require a showing of prejudice, but
the burden of showing prejudice appears to be very
modest. See, Tyco Int’l (U.S.) Ltd. v. Swartz (In re Tyco
Int’l Ltd. Sec. Litig.), 422 F.3d 41, 46 (1st Cir.
2005)(where intentional delay found, “modicum” of
prejudice required); Hooper v. Advance Am., 589 F.3d
917, 924 (8th Cir. 2009)(prejudice required, but
“threshold . . . is not onerous”).

b. The Conflict on Whether Dispositive Motions Are
Per Se Prejudice

With the exception of the Ninth Circuit decision in
Richards, and possibly the Fourth Circuit, every Circuit
to have ruled on the issue, including the Circuits which
require a showing of “prejudice,” have found that
arbitration has been waived when the party seeking to
compel arbitration has made a motion for summary
judgment.11 In Richards, the Ninth Circuit held that it

Corp., 603 F.3d 766, 772 (10th Cir. 2010)(prejudice not required,
intentional waiver or showing equitable factors sufficient), and
Zuckerman Spaeder, LLP v. Auffenberg, 646 F.3d 919, 924 (D.C.
Cir. 2011)(sufficient to show “intentional relinquishment or
abandonment of a known right,” and forfeiture can occur,
irrespective of intent, if party fails to assert arbitration at first
opportunity).
11 See, e.g., FIRST CIRCUIT: Jones Motor Co. v. Chauffeurs,
Teamsters & Helpers Local Union No. 633, 671 F.2d 38 (1st Cir.
1982)(denying petition to compel arbitration following motion for
summary judgment); SECOND CIRCUIT: Sweater Bee By Banff,
Ltd. v. Manhattan Indus., Inc., 754 F.2d 457, 461, 465 (2d Cir. 1985)
(right to arbitration waived after moving party filed motion for
summary judgment); THIRD CIRCUIT: Ehleiter v. Grapetree
Shores, Inc., 482 F.3d 207, 210, 223 (3rd Cir. 2007) (right to
arbitration waived after party moved for summary judgment);
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“cannot accept this argument.” 744 F.3d at 1072. The
Ninth Circuit ruled that the rulings against Richards on
summary judgment were not “prejudicial.” Id.
Apparently the Ninth Circuit concluded that submitting
a motion to the court for a decision on the merits is not
“prejudicial” unless the opponent loses. See id. It is
unclear whether under the same theory the plaintiff who
loses a summary judgment motion may seek a “second
bite” in arbitration.

The rule in the Fourth Circuit seems to follow the
majority, but that is not certain. In Fraser v. Merrill
Lynch Pierce, Fenner & Smith, Inc., 817 F.2d 250 (4th
Cir. 1987), the Fourth Circuit held that the right to
arbitration was waived where the non-movant “had to
respond to a number of potentially damaging motions,
including a motion for partial summary judgment and
three motions to dismiss.” Fraser, 817 F.2d at 252. In
Wheeling Hospital, Inc. v. Health Plan of the Upper

FIFTH CIRCUIT: In re Mirant Corp., 613 F.3d 584 (5th Cir. 2010)
(right to arbitration waived after party filed substantive motion to
dismiss based on affirmative defenses); SIXTH CIRCUIT: Hurley v.
Deutsche Bank Trust Co. Ams., 610 F.3d 334 (6th Cir. 2010) (party
waived right to arbitration by filing multiple summary judgment
motions and engaging in other litigation); SEVENTH CIRCUIT: St.
Mary’s Med. Ctr. of Evansville, Inc. v. Disco Aluminum Prods. Co.,
969 F.2d 585, 589 (7th Cir. 1992) (party waived right to arbitration
by filing motions to dismiss and for summary judgment); EIGHTH
CIRCUIT: Ritzel Commc’ns, Inc. v. Mid-Am. Cellular Tel. Co., 989
F.2d 966, 970 (8th Cir. 1993) (filing of motions directed to merits
sufficient to find waiver); Hooper v. Advance Am., 589 F.3d 917 (8th
Cir. 2009) (right to arbitration waived after plaintiff “forced . . . to
litigate substantial issues on the merits”); D.C. CIRCUIT: Khan v.
Parsons Global Servs., Ltd., 521 F.3d 421, 427 (D.C. Cir. 2008)
(right to arbitration waived after filing motions to dismiss and for
summary judgment).
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Ohio Valley, Inc., 683 F.3d 577, 590 (4th Cir. 2012), the
Fourth Circuit declined to adopt a “bright line rule”
regarding dispositive motions on the merits and thereby
created some uncertainty as to whether the holding of
Fraser remains intact.

Other conflicts also exist. As recently as 2004, the
Seventh Circuit held that “it is well-established that a
party does not waive its right to arbitrate merely by
filing a motion to dismiss.” Sharif v. Wellness Int’l
Network, Ltd., 376 F.3d 720, 726-27 (7th Cir. 2004)
(citing Creative Solutions Grp., Inc. v. Pentzer Corp.,
252 F.3d 28, 33 (1st Cir. 2001)); see also Williams v.
Cigna Fin. Advisors, Inc., 56 F.3d 656, 661-62 (5th Cir.
1995); Rush v. Oppenheimer & Co., 779 F.2d 885, 888
(2d Cir. 1985); Lake Commc’ns, Inc. v. ICC Corp., 738
F.2d 1473, 1477 (9th Cir. 1984).

That “well established” rule is no longer followed
in at least three Circuits. For example, in Wheeling
Hospital, plaintiffs were hospitals (the “Hospitals”) and
other health care providers who brought a putative class
action against the defendant health plan (the “Health
Plan”) and certain other participants in a regional
health system (the “Health System Parties”) for
payments allegedly due under contracts between the
parties. Wheeling Hosp., 683 F.3d at 580.

The action was commenced in state court in mid-
May 2010, and removed to Federal District court in mid-
June of that year. Within a week of removal, the Health
System Parties moved to dismiss under Rule 12(b)(7), for
failure to join an indispensable party, under Rule
12(b)(6) alleging that no payments were due, and to
dismiss for failure to “exhaust administrative remedies”
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under the applicable health benefit plan. Id.

The Health Plan initially answered without
asserting arbitration, on June 23, which it amended to
include the arbitration defense a few weeks later. At the
same time, it moved to join Health System Parties’
motion to dismiss, and then engaged in litigation for six
months prior to finally seeking dismissal in January
2011 based on the arbitration agreement. Id. at 581-82.

The District Court found that the Health Plan had
“defaulted” on its right to stay the arbitration, and the
record seems clear that the delay was an intentional
effort by the defendant to try to buy time to “weigh its
options.” Id. at 583. The Fourth Circuit declined to
adopt a “bright line rule” regarding dispositive motions
on the merits. Instead, it focused on the proof of actual
“prejudice,” and found the proof of prejudice insufficient.
Id. at 590-91; see also In re Mirant Corp., 613 F.3d at
589 (some motions to dismiss may waive arbitration,
while “perfunctory” motions to dismiss may not)(motion
to compel arbitration denied); Advance Am., 589 F.3d at
922 (“Motions to dismiss are not homogeneous.”)(motion
to compel arbitration denied).

c. The Conflict on the Significance of a Failure to
Raise Arbitration as an Affirmative Defense in the
Answer

Several Circuits have noted that failure to assert
arbitration as an affirmative defense in the answer is a
factor that the court may consider in evaluating the
issue of waiver, but prejudice must be shown. R.H.
Cochran & Assocs. v. Sheet Metal Workers Int’l Ass’n
Local Union No. 33, 335 F. App’x 516, 519 (6th Cir.
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2009); Thyssen, Inc. v. Calypso Shipping Corp., S.A., 310
F.3d 102, 105-06 (2d Cir. 2002). Some Circuits have held
that the existence of an arbitration agreement (as
opposed to an arbitration award) need not be raised as
an affirmative defense under Rule 8(c). See Hill v. Ricoh
Ams. Corp., 603 F.3d 766, 771 (10th Cir. 2010). In the
District of Columbia Circuit, “failure to invoke
arbitration at the first available opportunity will
presumptively extinguish a client’s ability later to opt for
arbitration.” Zuckerman Spaeder, LLP v. Auffenberg,
646 F.3d 919, 924 (D.C. Cir. 2011).

d. The Conflict on Whether Delay and Expense
Equal Prejudice

On the issue of whether plaintiff’s litigation
expense incurred in court proceedings may be evidence
of prejudice, the well-accepted rule is that such evidence
may be considered. See, e.g., Garcia v. Wachovia Corp.,
699 F.3d 1273, 1277 (11th Cir. 2012)(“[The court] may
consider the length of delay in demanding arbitration
and the expense incurred by that party from
participating in the litigation process.”). But see
Leadertex v. Morganton Dyeing & Finishing Corp., 67
F.3d 20, 26 (2d Cir. 1995)(“[P]retrial expense and
delay—unfortunately inherent in litigation—without
more, do not constitute prejudice sufficient to support a
finding of waiver.”). The Richards court ruled that
litigation expenses incurred by a plaintiff are “self-
inflicted,” because plaintiff chose to proceed in litigation,
and therefore those expenses are not relevant to the
prejudice analysis. Richards, 744 F.3d at 1072.

On whether any specific extent of delay or
involvement in litigation will be viewed as sufficient
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“prejudice” to amount to waiver, the Circuits have
reached different conclusions, and the rule resembles
one based on “the chancellor’s foot”—eschewing a clear
analytical framework which could guide the bar for one
which incentivizes gambling on a favorable ruling.
Compare, e.g., Johnson Assocs. Corp. v. HL Operating
Corp., 680 F.3d 713, 720 (6th Cir. 2012)(eight month
delay, expenses, numerous scheduling motions, court-
supervised settlement discussions, and discovery
sufficient to show prejudice), with J & S Constr. Co. v.
Travelers Indem. Co., 520 F.2d 809 (1st Cir. 1975)
(thirteen month delay and participation in discovery not
enough to constitute a showing of prejudice), and
Menorah Ins. Co. v. INX Reinsurance Corp., 72 F.3d 218,
222 (1st Cir. 1995)(“There is no per se rule that a one
year delay is or is not sufficient to support waiver.”); and
Richards, 734 F.3d at 873 (extent of delay and
participation in litigation apparently not relevant, at
least until trial).

There is a compelling reason to grant the writ to
resolve these conflicts among the Circuits over the
“prejudice required” rule and its application.

2. The Requirement to Show Prejudice Is
Inconsistent With the Purposes of the FAA
and FAA Mandated Enforcement of the
Contractual Agreement

As this Court has repeatedly recognized, the
purpose of the FAA was to place an arbitration
agreement “‘upon the same footing as other contracts,
where it belongs.’” Dean Witter Reynolds Inc. v. Byrd,
470 U.S. 213, 219 (1985)(citing H.R. Rep. No. 96, 68th
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Cong., 1st Sess., 1 (1924)); see also Concepcion, 131 S.
Ct. at 1742 (“[A] fundamental principle [is] that
arbitration is a matter of contract”)(citing Rent-A-
Center, West, Inc. v. Jackson, 130 S. Ct. 2772, 2776,
(2006)); Id. (“courts must place arbitration agreements
on an equal footing with other contracts”)(citing
Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440,
443, (2006)).

Consistent with the purpose of the Act, “courts
must ‘rigorously enforce’ arbitration agreements
according to their terms.” Am. Express Co. v. Italian
Colors Rest., 133 S. Ct. 2304, 2309 (2013)(citing Byrd,
470 U.S. at 221). The legislative history of the Act
makes clear that the Act was not intended to give any
party to the contract any additional contractual rights.
The Act “create[d] no new legislation, grant[ed] no new
rights, except a remedy to enforce an agreement in
commercial contracts and in admiralty contracts.” Byrd,
470 U.S. at 220 n.7 (citing 65 Cong. Rec. 1931 (1924)).

In construing the contractual agreement between
the parties, this Court’s opinions and the language of the
FAA itself make clear that, subject to some
qualifications, state law contractual principles apply.
See First Options of Chicago, Inc. v. Kaplan, 514 U.S.
938, 944 (1995)(“When deciding whether the parties
agreed to arbitrate a certain matter (including
arbitrability), courts generally . . . should apply ordinary
state-law principles that govern the formation of
contracts.”)(citing Volt Info. Scis. v. Bd. of Trs., 489 U.S.
468, 476 (1989)(holding that the courts should “apply[ ]
general state-law principles of contract interpretation to
the interpretation of an arbitration agreement”)); Perry
v. Thomas, 482 U.S. 483, 492 n.9 (1987)(“[S]tate law,
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whether of legislative or judicial origin, is applicable if
that law arose to govern issues concerning the validity,
revocability, and enforceability of contracts
generally”)(citations omitted); see also Section 2 of the
FAA, 9 U.S.C. § 2 (preserving as defenses to assertion of
arbitration right “such grounds as exist at law or in
equity for the revocation of any contract”).

One such generally available defense is waiver.
Under the law of many, if not all, of the states, and in
particular under the law of New York which governs the
arbitration clause at issue in Richards, the parties are
free to waive some or all of its terms. As the New York
Court of Appeals has held:

Contractual rights may be waived if they are
knowingly, voluntarily and intentionally abandoned.
See Nassau Trust Co. v. Montrose Concrete Prods.
Corp., 56 N.Y.2d 175, 184 (1982). Such abandonment
“may be established by affirmative conduct or by
failure to act so as to evince an intent not to claim a
purported advantage.” General Motors Acceptance
Corp. v. Clifton-Fine Cent. Sch. Dist., 85 N.Y.2d 232,
236, (1995); see Hadden v. Consol. Edison Co., 45
N.Y.2d 466, 469 (1978).

Fundamental Portfolio Advisors, Inc. v. Tocqueville
Asset Mgmt., L.P., 7 N.Y.3d 96, 104 (2006).

“A waiver, to the extent that it has been executed,
cannot be expunged or recalled.” Nassau Trust Co., 56
N.Y.2d at 184 (citation omitted).12

12 The irrevocability of a waiver is generally recognized in the laws
of other states. See, e.g., Cromwell v. Rapid City Police Dep’t, 632
N.W.2d 20, 26 (S.D. 2001)(“One who intentionally relinquishes a
known right cannot, without consent of his adversary, reclaim it, for
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There is no requirement to show “prejudice.” “[I]n
ordinary contract law, a waiver normally is effective
without proof of consideration or detrimental reliance.”
Cabinetree of Wisconsin, 50 F.3d at 390 (citations
omitted). The issue of “prejudice” only comes into play
when the separate contractual defense of estoppel is
invoked.13

To be sure, in applying state court principles, the
courts must be guided by the sound principle established
by this Court in Moses H. Cone Mem’l Hosp. v. Mercury
Constr. Corp., 460 U.S. 1 (1983) that:

[A]ny doubts concerning the scope of arbitrable issues
should be resolved in favor of arbitration, whether
the problem at hand is the construction of the
contract language itself or an allegation of waiver,
delay, or a like defense to arbitrability.

Id. at 24-25.

New York applies similar principles. “Waiver
‘should not be lightly presumed’ and must be based on ‘a

it is well settled that a waiver once made is irrevocable.”); Lopez v.
N.M. Bd. of Med. Examiners, 754 P.2d 522, 526 (N.M. 1988)(same);
Tri-City Jewish Ctr. v. Blass Riddick Chilcote, 512 N.E.2d 363, 366
(Ill. Ct. App. 1987); Hader v. Eastman, 184 S.E.2d 478, 479 (Ga. Ct.
App. 1971)(“[O]nce a waiver has been made with knowledge of the
facts and in the absence of fraud, it cannot be withdrawn.”);
Pokorny v. Pecsok, 364 N.E.2d 241, 244 n.2 (Ohio 1977) (“[O]nce a
right is waived, the waiver cannot be withdrawn without the
consent of the other party, even if subsequent events proved the
right waived to have been more valuable than was anticipated.”);
State ex rel. Johnson v. Indep. Sch. Dist. No. 810, 109 N.W.2d 596,
602 (Minn. 1961)(“[O]nce established [a waiver] is irrevocable.”).
13 See, e.g., Fundamental Portfolio Advisors, 7 N.Y.3d at 106.
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clear manifestation of intent’ to relinquish a contractual
protection.” Fundamental Portfolio Advisors, 7 N.Y.3d at
104 (citing Gilbert Frank Corp. v. Federal Ins. Co., 70
N.Y.2d 966, 968 (1988)).

Simple application of New York law in this case
(or the law of other states in other cases) to determine
whether a party who has participated in litigation has
waived, or should be estopped from asserting, the
contractual right to arbitration would be consistent with
the ruling of Moses Cohen, and Section 2 of the FAA.
Instead, the Circuits, both those requiring a showing of
prejudice and those who do not, have essentially
displaced State Law standards required to be applied by
Section 2 of the Act, and created a conflicting Federal
common law rule of waiver. S & H Contractors, Inc. v.
A.J. Taft Coal Co., 906 F.2d 1507, 1514 (11th Cir.
1990)(“Our determination of whether S & H waived its
right to arbitration . . . is controlled solely by federal
law.”); Huber, Hunt & Nichols, Inc. v. Architectural
Stone Co., 625 F.2d 22, 25 (5th Cir. 1980)(“[S]tate law is
. . . not followed in an action to enforce the arbitration
provision of a contract in interstate commerce.”).

This federal common law rule is unmoored to any
traditional rules of waiver or estoppel and provides the
party belatedly seeking arbitration with strategic
opportunities and advantages which were never agreed
to in the contract between the parties.

a. The Development of the “Prejudice Required” Rule

The relevant case law evolved primarily in suits
where a defendant had participated in litigation and
then sought a stay under Section 3 of the Act. Under
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that section, the court shall stay “the trial” of any action
if it determines that any issue in the action is referable
to arbitration under an agreement in writing for such
arbitration. See 9 U.S.C. § 3. However, the stay shall
only be granted “providing the applicant for the stay is
not in default in proceeding with such arbitration.” Id.

As a matter of statutory construction, the issues of
waiver or estoppel could come into play in the
determination of whether the action was “referable” to
arbitration under state law, but that is not how the case
law evolved. Instead, the earliest cases addressing
Section 3 refer to the statutory concept of “default,”14 but
not the issues of “waiver,” or “prejudice.” See, e.g., The
Belize, 25 F. Supp. 663, 664 (S.D.N.Y. 1938)(election of
litigation over arbitration irrevocable once issue joined);
Radiator Specialty Co. v. Cannon Mills, Inc., 97 F.2d
318, 319 (4th Cir. 1938)(setting up a counterclaim for
damages the defendant expressly invoked the
jurisdiction and was in “default”); Kulukundis Shipping
Co. v. Amtorg Trading Corp., 126 F.2d 978, 989 (2d Cir.
1942)(plaintiff who commences litigation is in “default”).

Judge Frank in his scholarly opinion in
Kulukundis set the stage for including an analysis of the

14 The term “default” also appears in Section 4 of the act to refer to a
refusal to proceed in arbitration , such as was the case in Brown v.
Dillard’s, Inc., 430 F.3d 1004 (9th Cir. 2005). It has been applied in
several cases to mean “waiver,” at least in the “prejudice required”
Circuits, although not waiver as understood under state or federal
law generally. See, e.g., Forrester v. Penn Lyon Homes, Inc., 553
F.3d 340, 342 (4th Cir. 2009) (“Default in this context resembles
waiver, but, due to the strong federal policy favoring arbitration,
courts have limited the circumstances that can result in statutory
default.”).
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prejudice by noting that unlike the case of a plaintiff
who commences a case:

[T]he situation is, ordinarily, different in the case
of a defendant who amends his answer to set up
the arbitration so as to ask a stay, especially
where, as here, no important intervening steps
had been taken in the suit and no one had been
affected by the delay.

Kulukundis Shipping Co., 126 F.2d at 989.

The issue of “waiver” was raised by the Fourth
Circuit in Reynolds Jamaica Mines, Ltd. v. La Societe
Navale Caennaise, 239 F.2d 689 (4th Cir. 1956). In
Reynolds, the court concluded that the submission to
jurisdiction by assertion of a counterclaim “more
accurately [is] one of waiver of a defense,” which might
be addressed by amendment and withdrawal of the
counterclaim where “no intervening rights arose by
reason of the original filing.” Id. at 692.

Building on Reynolds and a few later cases, in
Carcich v. Rederi A/B Nordie, 389 F.2d 692 (2d Cir.
1968), the Second Circuit adopted the “waiver” analysis
and elevated the issue of “prejudice.” It did so, without
analysis, other than to refer to the “overriding federal
policy favoring arbitration.” Id. at 696.

The case arose out of two actions by longshoreman
to recover damages from vessel owners for injuries
allegedly suffered while unloading cargo. In one action,
Cunard, who had chartered the vessel, was named in the
complaint (claims later dismissed) and a cross
complaint. Id. at 693-94. Cunard asserted arbitration as
a defense in the answer and raised it again two years
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later in a pre-trial order, but did not move for a stay
until five months after that. Id. at 694. In the second
action, Cunard was served with a third party complaint
by a ship owner in one cause of action based on Cunard’s
capacity as stevedore, and on a second cause of action for
violation of the charter party agreement. Cunard
asserted the arbitration defense to the second cause of
action. Four years passed before there was a motion to
stay filed. The District Court held that Cunard had
waived arbitration in both actions, based upon its
participation in litigation. Id. at 694-95.

The Second Circuit disagreed and held:

Appellees argue that Cunard should have moved
earlier for the stay, and that it delayed for two
years in order to be ‘in on’ the longshoreman’s
suit. They insist that Cunard has acted
inconsistently—it cannot ‘have it both ways.’
But this argument misses the mark. It is not
‘inconsistency,’ but the presence or absence of
prejudice which is determinative of the issue. As
an abstract exercise in logic it may appear that it
is inconsistent for a party to participate in a
lawsuit for breach of a contract, and later to ask
the court to stay that litigation pending
arbitration. Yet the law is clear that such
participation, standing alone, does not constitute
a waiver.

Id. at 696 (citations omitted).

The Carcich approach was further adopted and
expanded, so much so that by 1975 the Third Circuit
noted:

Recent cases have only found waiver where the
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demand for arbitration came long after the suit
commenced and when both parties had engaged
in extensive discovery.

Gavlik Constr. Co. v. H. F. Campbell Co., 526 F.2d 777,
783 (3d Cir. 1975).

In more current cases, waiver has been found not
to exist, and arbitration ordered, despite participation in
discovery combined with delays of one year or more,15

and in Richards, a delay of over three years (nearly six
years from the start of the consolidated case of Ho) and
extremely active participation in discovery, as well as
the filing of multiple dispositive motions, was found not
to be “prejudice.” However, other courts have reacted to
the disconnect between the policies underlying the FAA
and the effects of the “prejudice required” rule and have
abandoned the requirement to show prejudice in order to
show waiver of the arbitration right.

b. The “Prejudice Required” Rule Is Inconsistent
with the FAA and Enforcing the Agreements
Between Parties

The choice of where the action is to be litigated
should be a threshold issue, but has been pushed further
and further back into the litigation process.

Of course there can be exceptional circumstances,
but, as any experienced litigator can attest, normally,
the invocation of the judicial process is an intentional
choice, expressing a desire at that time to take whatever

15 See, e.g., INX Reinsurance Corp., 72 F.3d at 222; Travelers
Indem. Co., 520 F.2d at 809 (thirteen month delay and participation
in discovery was not enough to constitute a showing of prejudice).
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advantage the party can derive from that litigation. A
later “change of mind” generally results from a strategic
re-assessment of the relative merits of litigation versus
arbitration at that later date.

Even while recognizing that arbitration is “not
meant to be another weapon in the arsenal for imposing
delay and costs in the dispute resolution process.”16 The
“prejudice required” Circuits have created a rule which
encourages strategic gamesmanship, including
intentional imposition of costs on an adversary,
intentional dilatory tactics, seeking to ensure discovery
of material which may or may not be available in
arbitration, and judge shopping.

The “prejudice required” rule also gives the
defendant the right, should litigation be commenced, to
delay and “weigh its options.” As Judge Posner has
noted:

That is the worst possible reason for delay. It
amounts to saying that [defendant] wanted to see
how the case was going in federal district court before
deciding whether it would be better off there or in
arbitration. It wanted to play heads I win, tails you
lose.

Cabinetree of Wisconsin, 50 F.3d at 391; accord In re
Mirant Corp., 613 F.3d at 590; Advance Am., 589 F.3d
at 922. But see Wheeling Hosp., 683 F.3d at 591
(acceptable for party to “[choose] to wait to invoke its

16 Tyco Int’l (U.S.) Ltd. v. Swartz, 422 F.3d 41, 47 (1st Cir.
2005)(quoting INX Reinsurance Corp., 72 F.3d at 222); see also La.
Stadium & Exposition Dist., 626 F.3d 156, 161 (2d Cir. 2010) (“[A]
litigant is not entitled to use arbitration as a means of aborting a
suit that did not proceed as planned in the District Court.”)
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right to arbitrate given the complicated and uncertain
posture of the litigation during its early stages” and
belief “that the litigation could be resolved” if certain
events occurred).

The courts are required by the FAA to enforce the
agreement of the parties, not to create new terms, new
benefits or new detriments. The procedural “rights” to
delay and “weigh the options” or to delay and impose
costs on Plaintiff are not rights implicitly granted by the
agreement to arbitrate made by the parties. Defendants
are understandably more eager to discourage litigation
than they are to resolve disputes expeditiously. They are
empowered to do so by the “rights” effectively created by
the “prejudice required” rule.

As this Court has noted:

Congress was [not] blind to the potential benefit
of the [FAA] legislation for expedited resolution of
disputes. Far from it, the House Report expressly
observed:

It is practically appropriate that the action
[passing the FAA] should be taken at this
time when there is so much agitation against
the costliness and delays of litigation. These
matters can be largely eliminated by
agreements for arbitration, if arbitration
agreements are made valid and enforceable.

Byrd, 470 U.S. at 220 (citing H.R. Rep. No. 96, 68th
Cong., 1st Sess., 2 (1924)).

The conflict in the Circuits should be resolved by
eliminating the “prejudice required” rule and thereby
advancing the purposes of the FAA and enforcing the
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contractual agreement between the parties in
accordance with its terms. That is a further compelling
reason for the granting of the writ.

CONCLUSION

For all of the above reasons, petitioner
respectfully requests that this Court issue a writ of
certiorari to review the judgment and opinion of the
Ninth Circuit.

Dated: New York, New York
April 21, 2014

Respectfully Submitted,

/s/ Max Folkenflik
MAX FOLKENFLIK

Counsel of Record
FOLKENFLIK & MCGERITY LLP

1500 Broadway, 21st Floor
New York, New York 10036
(212) 757-0400
Attorneys for Petitioner

H. TIM HOFFMAN
ROSS LIBENSON

HOFFMAN LIBENSON
SAUNDERS & BARBA

300 Lakeside Drive,
Suite 1000
Oakland, CA 94612
Attorneys for Petitioner
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Order;
Per Curiam Opinion

*The Honorable Kenneth F. Ripple, Senior Circuit
Judge for the U.S. Court of Appeals for the Seventh
Circuit, sitting by designation. 

SUMMARY**

Arbitration
The panel reversed the district court’s denial of Ernst
& Young, LLP’s motion to compel arbitration of state
wage and hour claims asserted by the former employ-
ee plaintiff. 

The district court determined that Ernst & Young had
waived its right to arbitration by failing to assert that
right as a defense in an action brought by two former
employees, whose action had been consolidated with
that of the plaintiff. The panel reversed the district
court’s judgment because the plaintiff had not estab-
lished any prejudice as a result of Ernst & Young’s
alleged delay in asserting its arbitral rights.

COUNSEL

Rex S. Heinke, Gregory William Knopp, and
Katharine Jane Galston, Akin Gump Strauss Hauer
& Feld LLP, Los Angeles, California, for Defendant-
Appellant.

Max Folkenflik, Folkenflik & McGerity, New York,
New York; H. Tim Hoffman, Arthur William Lazear,
and Ross L. Libenson, for Plaintiffs-Appellees.
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** This summary constitutes no part of the opinion of
the court. It has been prepared by court staff for the
convenience of the reader.

ORDER

The opinion filed on August 21, 2013, is hereby
amended for the purposes of clarification. A copy of
the amended opinion will be filed concurrently with
this order. As the amendments are not substantive,
the Plaintiff-Appellee’s Petition for Panel Rehearing
and/or Rehearing En Banc is not affected and remains
pending before the court.

OPINION

PER CURIAM:

Defendant Ernst & Young, LLP appeals the district
court’s denial of its motion to compel arbitration of
state wage and hour claims asserted by its former
employee, Michelle Richards.1 The defendant filed the
motion after the Supreme Court’s decision in AT&T
Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011).
The district court determined that Ernst & Young had
waived its right to arbitration by failing to assert that
right as a defense in an action brought by two other
former employees, David Ho and Sarah Fernandez,
whose action had been consolidated with that of Ms.
Richards. Because Ms. Richards has not established
any prejudice as a result of Ernst & Young’s alleged
delay in asserting its arbitral rights, we reverse the
judgment of the district court.2

“Waiver of a contractual right to arbitration is not
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favored,” and, therefore, “any party arguing waiver of
arbitration bears a heavy burden of proof.” Fisher v.
A.G. Becker Paribas Inc., 791 F.2d 691, 694 (9th Cir.
1986) (quotation marks omitted). Specifically, “[a]
party seeking to prove waiver of a right to arbitration
must demonstrate: (1) knowledge of an existing right
to compel arbitration; (2) acts inconsistent with that
existing right; and (3) prejudice to the party opposing
arbitration resulting from such inconsistent acts.” Id.
“Where, as here, the concern is whether the undisput-
ed facts of defendant’s pretrial participation in the lit-
igation satisfy the standard for waiver, the question of
waiver of arbitration is one of law which we review de
novo.” Id. at 693.

Ms. Richards argues that she was prejudiced because
there was litigation on the merits, and, as a result,
some of her claims were dismissed. We cannot accept
this argument. One of Ms. Richards’ claims—Ernst &
Young’s failure to provide meal and rest breaks—was
dismissed without prejudice, which is not a decision
on the merits. See Oscar v. Alaska Dep’t of Educ. &
Early Dev., 541 F.3d 978, 981 (9th Cir. 2008). The
other claim on which the district court ruled—Ms.
Richards’s claim for injunctive relief—was resolved by
the district court on the basis of standing: Ms.
Richards, as a former employee, could not benefit
from prospective relief and therefore did not have
standing to assert that claim. We previously have
observed that “[t]he jurisdictional question of stand-
ing precedes, and does not require, analysis of the
merits.” Equity Lifestyle Props., Inc. v. Cnty. of San
Luis Obispo, 548 F.3d 1184, 1189 n.10 (9th Cir. 2008). 
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Ms. Richards also maintains that she was prejudiced
because Ernst & Young conducted discovery that
caused her to incur expenses during the years of liti-
gation prior to the motion to compel. Ms. Richards
does not contend, however, that Ernst & Young used
discovery “to gain information about the other side’s
case that could not have been gained in arbitration.”
Saint Agnes Med. Ctr. v. PacifiCare of Cal., 31 Cal.
4th 1187, 1204, 8 Cal. Rptr. 3d 517, 530, 82 P.3d 727,
738 (Cal. 2003) (noting that courts have found preju-
dice in such circumstances). Moreover, in Fisher, we
rejected the notion that “self-inflicted” expenses could
be evidence of prejudice. 791 F.2d at 698. Like the
plaintiffs in Fisher, Ms. Richards was a “part[y] to an
agreement making arbitration of disputes mandato-
ry,” and therefore “[a]ny extra expense incurred as a
result of [Ms. Richards’s] deliberate choice of an
improper forum, in contravention of their contract,
cannot be charged to” Ernst & Young. Id.

Alternatively, Ms. Richards urges that we may rely on
the decision of the National Labor Relations Board
(“NLRB”) decision in D.R. Horton, 357 N.L.R.B. No.
184, 2012 WL 36274 (Jan. 3, 2012), to affirm the dis-
trict court’s judgment. We decline to do so. Ms.
Richards failed to raise the argument that her arbi-
tration agreement with Ernst & Young was unen-
forceable under the National Labor Relations Act
(“NLRA”) until after the parties had briefed, and the
district court had denied, Ernst & Young’s motion to
compel. “We apply a ‘general rule’ against entertain-
ing arguments on appeal that were not presented or
developed before the district court.” Peterson v.
Highland Music, Inc.,140 F.3d 1313, 1321 (9th Cir.
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1998).3

1. The district court’s jurisdiction was based on 28
U.S.C. § 1332.
2. Our jurisdiction is based on 9 U.S.C. § 16(a)(1)(B).
3.Without deciding the issue, we also note that the two courts of
appeals, and the overwhelming majority of the district courts, to
have considered the issue have determined that they should not
defer to the NLRB’s decision in D.R. Horton on the ground that
it conflicts with the explicit pronouncements of the Supreme
Court concerning the policies undergirding the Federal
Arbitration Act (“FAA”), 9 U.S.C. §§ 1–16. See, e.g., Sutherland v.
Ernst & Young, LLP, 726 F.3d 290, 297 n.8 (2d Cir. 2013) (declin-
ing to follow D.R. Horton or to grant the NLRB’s decision any def-
erence); Owen v. Bristol Care, Inc., 702 F.3d 1050, 1055 (8th Cir.
2013) (“[G]iven the absence of any ‘contrary congressional com-
mand’ from the FLSA that a right to engage in class actions over-
rides the mandate of the FAA in favor of arbitration, we reject
Owen’s invitation to follow the NLRB’s rationale in D.R. Horton
. . . .” (quoting CompuCredit Corp. v. Greenwood, 132 S. Ct. 665,
669 (2012)); Delock v. Securitas Sec. Servs. USA, Inc., 883 F.
Supp. 2d 784, 789 (E.D. Ark. 2012) (“The Court declines to
endorse, however, the Board’s application of the Federal
Arbitration Act or its reading of the precedent applying that Act.
The NLRA, as interpreted in Horton, conflicts with the FAA, as
interpreted by the Supreme Court.”); Morvant v. P.F. Chang’s
China Bistro, Inc., 870 F. Supp. 2d 831, 845 (N.D. Cal. 2012) (not-
ing that the Supreme Court had “held that courts are required to
enforce agreements to arbitrate according to their terms, unless
the FAA’s mandate has been overridden by a contrary congres-
sional command,” but concluding that “Congress did not express-
ly provide that it was overriding any provision in the FAA when
it enacted the NLRA or the Norris-LaGuardia Act” (internal quo-
tation marks omitted)); Jasso v. Money Mart Express, Inc., 879 F.
Supp. 2d 1038, 1049 (N.D. Cal. 2012) (“Because Congress did not
expressly provide that it was overriding any provision in the
FAA, the Court cannot read such a provision into the NLRA and
is constrained by [AT&T Mobility LLC v.] Concepcion[, 131 S. Ct.
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1740 (2011),] to enforce the instant agreement according to its
terms.”); LaVoice v. UBS Fin. Servs., Inc., No. 11 Civ. 2308 (BSJ)
(JLC), 2012 WL 124590, at *6 (S.D.N.Y. Jan. 13, 2012) (holding
that “this Court must read AT&T Mobility as standing against
any argument that an absolute right to collective action is consis-
tent with the FAA’s ‘overarching purpose’ of ‘ensur[ing] the
enforcement of arbitration agreements according to their terms
so as to facilitate streamlined proceedings’” and that, “[t]o the
extent that LaVoice relies on . . . the recent decision of the
[NLRB] in D.R. Horton, Inc. . . . , as authority to support a con-
flicting reading of AT&T Mobility, this Court declines to follow
th[at] decision[]” (quoting AT&T Mobility, 131 S. Ct. at 1748)).
But see Brown v. Citicorp Credit Servs., No. 1:12-cv-00062-BLW,
2013 WL 645942, at *3 (D. Idaho Feb. 21, 2013) (deferring to
NLRB’s decision in D.R. Horton under Chevron, U.S.A., Inc. v.
Natural Res. Def. Council, Inc., 467 U.S. 837 (1984), as “rational
and consistent” with the NLRA, but failing to consider counter-
vailing policies or deference with respect to the FAA); Herrington
v. Waterstone Mortg. Corp., No. 11-cv-779-bbc, 2012 WL
1242318, at *6 (W.D. Wis. Mar. 16, 2012) (finding “the Board’s
interpretation of the NLRA in D.R. Horton[] is reasonably defen-
sible” and, therefore, “applying it . . . to invalidate the collective
action waiver in the arbitration agreement” (internal quotation
marks omitted)).
4. Because the district court should have compelled arbitration,
and because the arbitration agreement between Ernst & Young
and Ms. Richards precludes class arbitration, we also vacate the
district court’s order certifying a class of litigants with Ms.
Richards as its representative.
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tion for rehearing en banc and Judges Schroeder
and Ripple have so recommended. The petition for
rehearing en banc was circulated to the judges of
the court, and no judge requested a vote for en banc
consideration. Accordingly, the petition for panel
rehearing and petition for rehearing en banc are
denied.

*The Honorable Kenneth F. Ripple, Senior Circuit
Judge for the U.S. Court of Appeals for the Seventh
Circuit, sitting by designation.
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JUDGES:
JEREMY FOGEL, United States District Judge.

OPINION BY:
JEREMY FOGEL

OPINION
ORDER1 GRANTING IN PART AND DENYING IN
PART MOTION FOR CLASS CERTIFICATION;
AND DENYING MOTION TO DISMISS OR STAY 

1. This disposition is not designated for publica-
tion in the official reports.

Plaintiffs move for class certification pursuant to
Fed. R. Civ. P. 23. [*2] Defendant Ernst & Young,
LLP (“E&Y”) moves to dismiss the action or alterna-
tively to stay it pending arbitration. The Court has
considered the moving and responding papers as
well as the oral arguments presented at the hear-
ings on March 25, 2011, and August 19, 2011. For
the reasons discussed below, the motion for class
certification will be granted in part and denied in
part, and the motion to dismiss or to stay will be
denied.

I. BACKGROUND 
In California, the operations of E&Y are organized
into three practice groups: Tax, Assurance and
Advisory Business Services (“AABS” or “Audit”),
and Transaction Advisory Services (“TAS”). Within
each practice group, employees are organized in
ascending order as follows: Staff 1, Staff 2, Senior 1,
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Senior 2, Senior Manager, and Partner.

Plaintiffs Sarah Fernandez and Michelle Richards
seek certification of—and seek to represent—a class
consisting of:

All persons employed by E&Y from September 15,
2001 until class notice is given (“class period”) who:

(1) assisted certified public accountants in the
practice of accountancy, as provided for in
California Business & Professions Code §§
5051 and 5053, AND

(2) were not licensed by the State of California
[*3] as certified public ac-countants or attor-
neys and were classified as exempt from
California labor laws, AND who

(3) were employed at any time during the class
period in one or more of the following capac-
ities:

(A) Staff I and II in the Assurance group
(B) Senior I and II in the Assurance group
(C) Staff I and II in the Tax group
(D) Senior I and II in the Tax group
(E) all persons employed during the peri-

od June 19, 2004 until the time class
notice is given who worked as Finance
Management Associates (“FMAs”).

II. MOTION FOR CLASS CERTIFICATION
A. Rule 23 Standards 
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“The class action is an exception to the usual rule
that litigation is conducted by and on behalf of the
individual named parties only.” Wal-Mart Stores,
Inc. v. Dukes, 131 S.Ct. 2541, 2550, 180 L. Ed. 2d
374 (2011) (internal quotation marks and citation
omitted). “In order to justify a departure from that
rule, a class representative must be part of the class
and possess the same interest and suffer the same
injury as the class members.” Id. (internal quotation
marks and citation omitted).

Rule 23(a) provides four prerequisites that must be
satisfied for class certification:

(1) the class is so numerous that joinder of all
members is impracticable;

(2) [*4] there are questions of law or fact com-
mon to the class;

(3) the claims or defenses of the representative
parties are typical of the claims or defenses
of the class; and

(4) the representative parties will fairly and
adequately protect the interests of the class.

Fed. R. Civ. P. 23(a).
A plaintiff also must establish that one or more of
the grounds for maintaining the suit are met under
Rule 23(b), including that: (1) there is a risk of sub-
stantial prejudice from separate actions; (2) declara-
tory or injunctive relief benefitting the class as a
whole would be appropriate; or (3) common ques-
tions of law or fact predominate and the class action
is superior to other available methods of adjudica-
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tion. Fed. R. Civ. P. 23(b).

“Rule 23 does not set forth a mere pleading stan-
dard. A party seeking class certification must affir-
matively demonstrate his compliance with the
Rule—that is, he must be prepared to prove that
there are in fact sufficiently numerous parties, com-
mon questions of law or fact, etc.” Dukes, 131 S.Ct.
at 2551. Analysis of these factors “generally involves
considerations that are enmeshed in the factual and
legal issues comprising the plaintiff’s cause of
action.” Id. at 2552 [*5] (internal quotation marks
and citation omitted). “Nor is there anything unusu-
al about that consequence: The necessity of touching
aspects of the merits in order to resolve preliminary
matters, e.g., jurisdiction and venue, is a familiar
feature of litigation.” Id.

B. Numerosity 
Plaintiffs claim that there are more than 4,000
potential class members. E&Y does not argue that
Plaintiffs have failed to satisfy the numerosity
requirement.

C. Commonality 
Class members’ claims must depend upon a common
contention that is “of such a nature that it is capa-
ble of classwide resolution—which means that
determination of its truth or falsity will resolve an
issue that is central to the validity of each one of the
claims in one stroke.” Dukes, 131 S.Ct. at 2551.
“What matters to class certification . . . is not the
raising of common questions—even in droves—but,
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rather the capacity of a classwide proceeding to gen-
erate common answers apt to drive the resolution of
the litigation. Dissimilarities within the proposed
class are what have the potential to impede the gen-
eration of common answers.” Id. (internal quotation
marks and citation omitted).

The present action raises several questions of fact
[*6] or law that are common to the proposed class,
including whether the professional exemption under
California law requires a license for accountants,
whether accounting is a “learned profession” under
California Wage Order 4-2001, and whether E&Y’s
standardized policies prevented class members from
customarily and regularly exercising discretion and
independent judgment with respect to matters of
significance. However, as noted above, the putative
class members worked in nine different positions2

within E&Y’s hierarchy, over a ten-year span.
“Some thrived while others did poorly.” See Dukes,
131 S.Ct. at 2557. Accordingly, the Court harbors
some reservations with respect to the commonality
re-quirement.

2. Staff I and II in the Assurance group, Senior
I and II in the Assurance group, Staff I and II
in the Tax group, Senior I and II in the Tax
group, and all persons employed during the
period June 19, 2004 until the time class
notice is given who worked as Finance
Management Associates (“FMAs”).

D. Typicality 
The Court must determine whether “the claims or
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defenses of the representative parties are typical of
the claims or defenses of the class.” Fed. R. Civ. P.
23(a)(3). “[R]epresentative  [*7] claims are ‘typical’ if
they are reasonably co-extensive with those of
absent class members; they need not be substantial-
ly identical.” Hanlon Chrysler Corp., 150 F.3d 1011,
1020 (9th Cir. 1998).

“[T]he commonality and typicality requirements of
Rule 23(a) tend to merge. Both serve as guideposts
for determining whether under the particular cir-
cumstances maintenance of a class action is eco-
nomical and whether the named plaintiff’s claim
and the class claims are so interrelated that the
interests of the class members will be fairly and ade-
quately protected in their absence.” Dukes, 131 S.Ct.
at 2551 n.5.

Fernandez worked in the Assurance group; she
worked only as staff—she never held a senior posi-
tion. Richards worked in the Tax group as a staff
and a senior. E&Y argues persuasively that
Fernandez and Richards are not typical of persons
who worked in entirely different positions. Several
district courts addressing wage and hour class
claims in the context of large accounting firms have
held that named plaintiffs cannot represent employ-
ees who worked in different lines and different posi-
tions. See, e.g., Campbell v.
PriceWaterhouseCoopers, LLP, 253 F.R.D. 586, 596
(E.D. Cal. 2008) (holding  [*8] that typicality
requirement was met, but only as to positions plain-
tiffs actually held in one division of assurance line of
service).
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With respect to Fernandez, there is the additional
problem that there is significant evidence that
Fernandez spent the bulk of her time engaged in
non-exempt work because she failed to meet E&Y’s
performance expectations. This is a defense particu-
lar to her.

E. Adequacy 
Plaintiffs must demonstrate that “the representa-
tive parties will fairly and adequately protect the
interests of the class.” Fed. R. Civ. P. 23(a)(4). When
considering the adequacy of a class representative,
courts generally consider only two questions: “(1)
[d]o the representative plaintiffs and their counsel
have any conflicts of interest with other class mem-
bers, and (2) will the representative plaintiffs and
their counsel prosecute the action vigorously on
behalf of the class?” Staton v. Boeing Co., 327 F.3d
938, 957 (9th Cir. 2003). There is no evidence of any
conflict of interest, and Plaintiffs certainly have
been vigorous in prosecuting the action.

F. Predominance of Common Questions 
Under the Rule 23(b)(3) predominance requirement,
the Court must go beyond asking whether any com-
mon  [*9] questions exist and ask whether these
common questions “predominate over any questions
affecting only individual members” of the putative
class. Fed. R. Civ. P. 23(b)(3). This analysis focuses
on “the relationship between the common and indi-
vidual issues. When common questions present a
significant aspect of the case and they can be
resolved for all members of the class in a single
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adjudication, there is clear justification for handling
the dispute on a representative rather than on an
individual basis.” Hanlon, 150 F.3d at 1022 (inter-
nal quotation marks and citation omitted). The Rule
23(b)(3) inquiry “tests whether proposed classes are
sufficiently cohesive to warrant adjudication by rep-
resentation.” Id. (citation omitted).

The parties devote much of their briefing to the pre-
dominance requirement. District court decisions
addressing classes similar to the one proposed here
have come out differently. In Brady v. Deloitte &
Touche, LLP, 2010 U.S. Dist. LEXIS 37820, 2010
WL 1200045 (N.D. Cal. Mar. 23, 2010), Judge
Illston granted class certification with respect to a
class of “all salaried California employees of defen-
dant’s ‘Audit line of service’ who were not licensed
accountants and were not paid overtime for  [*10]
working more than eight hours in a day or forty
hours in a week.” 2010 U.S. Dist. LEXIS 37820,
[WL] at *1. The plaintiffs were not trying to repre-
sent employees who worked in different positions.
In Campbell, a judge in the Eastern District of
California certified a similar class, although he lim-
ited the class to those positions that the named
plaintiffs actually held. Campbell, 253 F.R.D. at
596. In Mekhitarian v. Deloitte & Touche, 2009 U.S.
Dist. LEXIS 131754, 2009 WL 6057248 (C.D. Cal.
Nov. 3, 2009), the court denied certification of a
class similar to the one at issue here, holding that
the potential class members “engaged in a wide
variety of tasks of varying complexity,” and thus
that individual issues predominated.
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G. Conclusion 
This motion has been ably briefed, and both posi-
tions are supported by significant evidence. After
considering the record, and the authorities dis-
cussed above, the Court concludes that Plaintiffs
have failed to make the requisite showing with
respect to the proposed class. Richards and
Fernandez fail to meet the typicality requirement
because they worked in different lines and different
positions than many of the putative class members.
Moreover, as noted above, Defendants have assert-
ed a robust defense that is  [*11] particular to
Fernandez, and which will require resolution of fac-
tual issues unrelated to the claims of other putative
class members. Common questions clearly do not
predominate with respect to her.

At the same time, the Court concludes that Richards
would be an appropriate class representative of a
more narrowly defined class of persons who held
staff or senior positions in the Tax group. The Court
is satisfied that if the proposed class were narrowed
in this manner, all of the Rule 23 requirements, includ-
ing commonality and typicality, would be met.3

3. E&Y asserts that although Richards was
given the title of senior, she actually never
functioned as a senior. E&Y seems to imply
that Richards’ title of senior does not “count”
for purposes of analyzing whether she should
be permitted to act as a class representative.
The Court concludes that although her duties
may have varied from those of other seniors
in the Tax group, Richards in fact held a sen-
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ior position and may represent others who
held that position.

III. MOTION TO DISMISS OR TO STAY 

E&Y moves separately to dismiss the action on the
ground that Plaintiffs’ wage and hour claims are
subject to binding arbitration under their employ-
ment  [*12] agreements. Alternatively, E&Y moves
to stay the litigation and to compel arbitration of
Plaintiffs’ claims. Plaintiffs contend that E&Y has
waived any right to compel arbitration.

“A party seeking to prove waiver of a right to arbi-
tration must demonstrate: (1) knowledge of an exist-
ing right to compel arbitration; (2) acts inconsistent
with that existing right; and (3) prejudice to the
party opposing arbitration resulting from such
inconsistent acts.” Fisher v. A.G. Becker Paribas
Inc., 791 F.2d 691, 694 (9th Cir. 1986). However,
waiver of the right to arbitration is disfavored
because it is a contractual right, and thus “any
party arguing waiver of arbitration bears a heavy
burden of proof.” Id. (internal quotation marks and
citation omitted). This test applies to both express
and implied waiver. Van Ness Townhouses v. Mar
Industries Corp., 862 F.2d 754, 758 (9th Cir. 1988).

Plaintiffs assert that E&Y had knowledge of its con-
tractual right to compel arbitration; that E&Y acted
in a manner inconsistent with this right by litigat-
ing this action for six years without once raising the
binding arbitration clause; and that they would be
prejudiced if they were required to abandon this
lawsuit  [*13] and pursue their claims in an arbitra-
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tion. E&Y claims that it did not seek to compel arbi-
tration earlier in the proceedings because any such
motion would have been futile in light of California’s
hostility toward agreements that preclude class
arbitration. According to E&Y, enforcement of the
arbitration provision became possible only after the
April 2011 decision AT&T Mobility v. Concepcion,
131 S.Ct. 1740, 179 L. Ed. 2d 742 (2011), and under
these circumstances it cannot be deemed to have
waived its arbitration defense.

In Fisher, the defendant, like E&Y here, did not
move to compel arbitration at the outset of the suit
and did not raise arbitration as an affirmative
defense. The parties litigated the case for more than
three years, during which time they engaged in sig-
nificant discovery and motion practice. At that
point, the United States Supreme Court issued a
decision that impacted the defendant’s right to
enforce the arbitration agreement. When the defen-
dant finally asserted the arbitration agreement, the
plaintiffs argued waiver. The Ninth Circuit conclud-
ed that because the defendant “properly perceived
that it was futile to file a motion to compel arbitra-
tion until Byrd 4 was decided,” the defendant’s
[*14] failure to assert arbitration at the outset of the
litigation was not inconsistent with an existing
right. Fisher, 791 F.2d at 695-97. The court also con-
cluded that the plaintiffs were not prejudiced by the
defendant’s delay in asserting the arbitration
clause, discounting the plaintiffs’ litigation costs as
“self-inflicted” because the plaintiffs knowingly
asserted arbitrable claims in a legal action. Id. at
698.
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4. Dean Witter Reynolds, Inc. v. Byrd, 470 U.S.
213, 105 S. Ct. 1238, 84 L. Ed. 2d 158 (1985).

The present case is distinguishable. In Fisher, the
Ninth Circuit determined as a matter of law that it
would have been futile for the defendant to seek to
compel arbitration at the inception of the litigation
or for more than three years thereafter. Thus the
defendant’s conduct could not be construed as incon-
sistent with an existing right. Here, however, it is
far from clear that a motion to compel arbitration at
the outset of the litigation would have been futile.
E&Y cites Gentry v. Superior Court, 42 Cal. 4th 443,
64 Cal. Rptr. 3d 773, 165 P.3d 556 (2007), in support
of its futility argument. However, Gentry was decid-
ed two years after Ho, the lead case in this action,
was filed. E&Y points out that Fernandez was not
added as a named plaintiff in Ho  [*15] until just
before Gentry was decided, and that Richards did
not file her action until after Gentry issued.
However, the fact that E&Y elected not to enforce
the arbitration provision against Ho long before
Gentry was decided renders its assertion that it
refrained from raising an arbitration defense solely
because California law would have rendered such a
defense futile less credible. Gentry still had not been
decided when E&Y filed its answer to the amended
complaint adding Fernandez, yet E&Y did not raise
the arbitration provision as a defense at that time
either. 5

5. E&Y filed its answer to the amended com-
plaint on July 31, 2007. Gentry issued on
August 30, 2007.
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Importantly, the employment agreements in ques-
tion contain a choice-of-law provision specifying
that disputes are to be governed by the Federal
Arbitration Act or by New York law, neither of
which would have precluded arbitration of the pres-
ent claims. E&Y argues that a district court sitting
in California and applying California’s choice of law
rules would have refused to enforce this choice-of-
law provision and instead would have applied
California law. While that certainly might have
been the result, this Court cannot conclude  [*16] as
a matter of law that it would have been the result.
E&Y had at least a colorable argument that the par-
ties’ choice of law ought to be honored, particularly
before Gentry was decided. Accordingly, the Court
cannot conclude that it would have been futile for
E&Y to assert the arbitration provision as a defense
in the present action.

Relying upon Fisher, E&Y asserts that even if its
conduct was inconsistent with its right to arbitrate,
Plaintiffs have not suffered any prejudice. However,
the prejudice to Plaintiffs in this case goes well
beyond the expenditure and duplication of effort
claimed by the plaintiffs in Fisher. The parties’ sub-
stantive rights have been affected—E&Y obtained
summary judgment against Ho, and it was able to
flesh out its “poor employee” defense against
Fernandez in the summary judgment motion it
brought against her. The Court has relied upon the
“poor employee” defense in concluding that
Fernandez is not an appropriate class representa-
tive. Accordingly, the Court concludes that E&Y has
waived its contractual right to compel arbitration.
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IV. ORDER 

(1) The motion for class certification is GRANT-
ED IN PART AND DENIED IN PART as set
forth herein. The Court hereby [*17] CERTI-
FIES the following class:

All California 6 employ-ees of E&Y who
were em-ployed during the period
September 15, 2001 until the time when
class notice is given (“class period”) who:

(1) assisted certified public accountants
in the practice of accountancy, as
provided for in California Business
& Professions Code §§ 5051 and
5053, AND

(2) were not licensed by the State of
California as certified public
account-ants or attorneys and were
classified as exempt from California
labor laws, AND who

(3) were employed at any time during
the class period in one or more of the
following capacities:

(A) Staff I and II in the Tax group

(B) Senior I and II in the Tax
group;

(2) The motion to dismiss or stay pro-ceedings is
DENIED.
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6. Plaintiffs’ proposed class definition omits the
word “California.” The Court understands
Plaintiffs to be requesting certification with
respect to a class of California employees only.

DATED: September 20, 2011

/s/ Jeremy Fogel
JEREMY FOGEL
United States District Judge
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E-FILED on 10/19/2011

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF
CALIFORNIA—SAN JOSE DIVISION

No. C-05-04867 RMW

ORDER DENYING MOTION FOR LEAVE
TO MOVE FOR RECONSIDERATION

[Re Docket No. 298]

DAVID HO et al.,
Plaintiffs,

v.

ERNST & YOUNG LLP,
Defendant.

On September 20, 2011, the court denied defendant
Ernst & Young, LLP’s motion to dismiss or stay pro-
ceedings. Dkt. No. 297. On September 23, 2011,
defendant filed a motion for leave to move for recon-
sideration of the court’s ruling that it had waived its
right to compel plaintiff Michelle Richards
(“Richards”) to arbitrate her claims. Dkt. No. 298.
Having considered the papers submitted by defen-
dant, and for the reasons set forth below, the court
denies the motion for leave.

On June 24, 2011, defendant moved to dismiss the
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present action, or in the alternative to stay and com-
pel arbitration, on the grounds that plaintiffs’ wage
and hour claims are subject to binding arbitration.
Dkt. No. 288. The court denied defendant’s motion,
finding that defendant had waived the right to com-
pel arbitration. Dkt. No. 297. The court found that
defendant’s failure to assert the binding arbitration
clause earlier in the case was inconsistent with its
right to arbitration. In doing so, the court rejected
defendant’s argument that it did not seek to compel
arbitration earlier because such motion would have
been futile in light of California law.

Defendant argues the court’s reasoning does not
apply to plaintiff Richards because Richards’ case
was not filed until after the California supreme
court’s decision in Gentry v. Superior Court, 42
Cal.4th 443 (2007), on which defendant relied to
argue that a motion to compel arbitration would be
futile. However, this court fully considered both the
timing of Richards’ lawsuit and the impact of Gentry
in its previous order. The order specifically acknowl-
edged defendant’s argument that Richards did not
file her action until after Gentry issued. Dkt. No.
297 at 8:13-15. The court found, however, that
defendant’s failure to enforce the arbitration provi-
sion against plaintiff David Ho “renders its asser-
tion that it refrained from raising an arbitration
defense solely because California law would have
rendered such a defense futile less credible.” Id. at
8:15-20. In other words, the court discounted the
argument that Gentry affected defendant’s conduct,
which in turn lessens the importance of Gentry’s
timing in the waiver analysis.
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Moreover, this court found that, even after Gentry
issued, it could not conclude that defendant’s mov-
ing to compel arbitration would have been futile as
a matter of law. As stated in the order, “E&Y had at
least a colorable argument that the parties’ choice of
law ought to be honored, particularly before Gentry
was decided.” Id. at 9:3-4. Defendant argues this
means the court focused on the period before Gentry
and found California law would have governed the
parties’ agreement after Gentry. To the contrary,
the court’s language indicates that its reasoning
applies both before and after Gentry was decided,
albeit with more strength before. Notably, defen-
dant’s futility argument required a two-step deter-
mination: first, that California law would apply in
spite of the New York choice-of-law provision, and
second, that Gentry would then apply to render the
arbitration provision unconscionable. The court
found the outcome of such determination was suffi-
ciently uncertain that it could not conclude it would
have been futile for defendant to assert the arbitra-
tion provision.

The court’s findings that defendant’s futility ration-
ale was not wholly credible and that Gentry did not
conclusively establish that seeking arbitration
would be futile do not depend on the fact that
Richards did not file her suit until after Gentry was
decided. Those findings led to the court’s conclusion
that defendant’s failure to assert arbitration earlier
against Richards was inconsistent with an existing
right to compel arbitration. Thus, defendant has not
presented a basis for reconsideration.
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ORDER

For the foregoing reasons, the court denies defen-
dant’s motion for leave to move for reconsideration.

DATED: October 19, 2011

/s/ Ronald M. White
United States District Judge
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E&Y COMMON GROUND DISPUTE RESOLU-
TION PROGRAM
I. Preamble
The Common Ground Dispute Resolution Program,
as outlined in this document (the “Program”), is
intended to provide a fair, prompt, and cost-effective
mechanism for resolving disputes. The Program is
the sole method for resolving disputes within its
coverage. It is not intended to limit or expand sub-
stantive rights that would otherwise be available
under law.

II. Coverage of Program
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A. Entities and persons covered.
1. “Firm” means Ernst & Young LLP and Ernst &

Young U.S. LLP, all of their subsidiaries and
affiliates, and any successor entities (together,
the “Entities”). It also includes all partners,
principals, agents and employees of the
Entities against whom a claim is asserted for
acts arising out of their duties for an Entity.

2. “Employee” means an applicant for employ-
ment or an employee of the Firm who is bound
by the terms and conditions of the Program,
and anyone else who may assert a claim
belonging to, obtained from, or on behalf of
that person, A person remains an Employee for
purposes of the Program even if the person is
not, or ·is no longer, employed by the Firm,
unless the person becomes a partner or princi-
pal in the Firm. (Partners and principals are
covered by a different dispute resolution pro-
gram.) An Employee indicates his or her agree-
ment to the Program and is bound by its terms
and conditions by beginning or continuing
employment with the Firm after May 25, 2006
(the “Effective Date”).

A Disputes covered.
1. All claims, controversies or other disputes

between the Firm and an Employee that could
otherwise be resolved by a court, except as
stated below (“Covered Disputes”), shall be
resolved through the Program. Both the Firm
and the Employee give up any right to resolve
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any Covered Dispute through any other
means. Neither the Firm nor an Employee will
be able to sue in court in connection with a
Covered Dispute.

2. The following types of claims are not Covered
Disputes:

a. A claim for temporary, preliminary or
interim injunctive relief relating to the
period before the Arbitrator (as defined
below) is selected, including temporary
restraining orders or preliminary injunc-
tions.

b. Statutory claims for workers’ compensa-
tion or unemployment insurance.

c. A claim that is subject to a different dis-
pute resolution program or an explicit
exhaustion of remedy requirement (such
as a claim relating to an employee benefit
plan of the Firm, or a bonus, profit or gain
sharing, or incentive compensation pro-
gram of the Firm).

C. Examples of types of disputes covered.

Examples of Covered Disputes include:

1. Claims based on federal statutes such as Title
VII of the Civil Rights Act of 1964, the Civil
Rights Act of 1991, the Age Discrimination in
Employment Act, the Americans with
Disabilities Act, the Fair Labor Standards Act,
the Equal Pay Act. the Rehabilitation Act of
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1973, the Family and Medical Leave Act, the
Employee Retirement Income Security Act and
the Worker Adjustment and Retraining
Notification Act, all as have been or may be
amended.

2. Claims based on state statutes and local ordi-
nances, including state and local anti-discrim-
ination laws.

3. Claims based on common law theories such
as tort and contract.

4. Claims concerning wages, salary, and incen-
tive compensation programs, except as provid-
ed in paragraph II. 8.2. above.

5. Claims concerning application, interpretation
and enforcement of the Program.

These examples are not exclusive and are provided
only as examples of some of the kinds of Covered
Disputes that may exist. All Covered Disputes,
whether or not listed here, must be resolved through
the Program.

III. Phase I - Mediation

A. Definition. If a Covered Dispute arises, the
parties will try to resolve the Covered Dispute
through mediation as set forth below.

B. Provider. The Provider for Phase I shall be the
Employee’s choice of one of the following dis-
pute resolution organizations:

1. The International Institute for Conflict
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Prevention and Resolution (“CPR”),
2. The American Arbitration Association

(“AAA”), or
3. JAMS. If the Employee does not choose

a Provider within 10 days of Phase I
being started, the Firm may choose the
Provider.

C. Initiation. A party may start Phase I by giving
the other party notice in writing. If contem-
plated by the mediation procedures of the
Provider, the Firm will contact the Provider
on behalf of the parties.

D. Mediator. The parties may agree on a media-
tor. If the parties do not agree, a party may
request that a mediator be apPointed by the
Provider, but any mediator apPointed must be
acceptable to each party. The mediator will
help the parties attempt to resolve the
Covered Dispute by agreement

E. Mediation Rules. If the Provider is CPR or
MA, the relevant mediation rules or proce-
dures of the Provider as in effect on the
Effective Date will be used in conducting the
mediation to the extent such rules are consis-
tent with the Program. The rules may be
viewed here (for CPR) and here (for AAA). If
the Provider is JAMS, the mediation will be
conducted as specified by the mediator and
consistent with the Program.
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F. Attorney Representation. An Employee may
choose to be represented by a lawyer in the
mediation, or may choose not to use a lawyer.
If the Employee is not a law school graduate
and elects not to be represented by a lawyer,
the Firm will not use a lawyer.

G. Fees and Expenses of Mediation. An Employee
starting Phase I will pay an amount equal to
the fee that the Employee would pay to file a
lawsuit asserting the same claim in the court
of general jurisdiction in the county or inde-
pendent city where the Employee’s primary
place of employment is or was located (the
“Court Equivalent Fee”) or the Employee’s fee
specified in the Mediation Rules, whichever is
less. The Firm will pay any other fees and
expenses charged by the Provider or the medi-
ator. An Employee may contribute a greater
portion if the Employee so chooses, up to half
of the total.

H. Attorney’s Fees. Each party shall be responsi-
ble for the party’s own attorney’s fees and
related expenses.

I. Termination of Phase I. Phase I shall end after
90 days, whether or not the Covered Dispute
has been resolved, unless the parties have
agreed otherwise in writing.

IV. Phase 11- Arbitration

A. Definition. If a Covered Dispute is not
resolved in Phase I, either party may choose to
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proceed to binding arbitration, as provided
below.

B. Phase I Default. If a party files a lawsuit relat-
ing to a Covered Dispute in court in violation
of the terms of the Program, the other party
may choose to proceed directly to Phase II or
to seek an order requiring the party who filed
the lawsuit to satisfy the requirements of the
Program.

C. Provider. The Provider for Phase II shall be
the Employee’s choice of CPR, AAA, or JAMS.
It need not be the same provider used in Phase
I. If the Employee does not select a Provider
within 10 days of Phase I being started, the
Firm may choose the Provider.

D. Arbitration Rules. The arbitration will be con-
ducted in accordance with the Program and
the relevant arbitration rules of the Provider
as in effect on the Effective Date (“Arbitration
Rules”). The relevant rules may be viewed
here (for CPR), here (AAA), and here (JAMS).
If there is any conflict between the Arbitration
Rules and the Program, the Program will take
precedence.

E. Initiation.

1. A party may start Phase II by giving the
other party notice in writing.

2. If the Arbitration Rules provide for the fil-
ing of a demand or request for arbitration
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with the Provider, the party starting
Phase II shall file such demand or request
in accordance with the Arbitration Rules,
and the arbitration shall not proceed until
the Provider has notified the parties that
it agrees to assist with the arbitration in
accordance with the requirements of the
Program. If the Provider does not so
agree, an alternative Provider shall be
selected by the party starting Phase II or,
if no Provider is available, by application
to the court of general jurisdiction in the
county or independent city where the
Employee’s primary place of employment
is or was located.

F. Attorney Representation. Either party may
choose to be represented by a lawyer in the
arbitration, or may choose not to use a lawyer. 

G. Number and Selection of Arbitrators.

1. If the amount in controversy is $1 million
or less, the arbitration wi” be conducted
by one arbitrator. If the amount in contro-
versy is more than $1 million, the arbitra-
tion shall be conducted by a panel of three
arbitrators. In no circumstances shall a
single arbitrator have power to make any
award in excess of $1 million.

2. A single arbitrator shall be selected as
provided in the Arbitration . Rules. A
three arbitrator panel shall be selected as
follows: each party shall select one arbi-
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trator and inform the Provider of the
selection. The Provider will invite the
party-selected arbitrators to serve with-
out revealing which party had selected
each arbitrator. Once appointed, the two
party-selected arbitrators shall select the
third arbitrator.

3. All party-appointed arbitrators and single
arbitrators shall be selected from:

a. For MA, the regional Employment
Dispute Resolution Roster, or an
equivalent list if such list is unavail-
able;

b. For CPR, the regional Employment
Panel of Distinguished Neutrals, or
an equivalent list if such list is
unavailable; or

c. For JAMS, a list of at least ten poten-
tial arbitrators to be provided to the
parties by the Provider.

4. No person may serve as an arbitrator
unless that person has agreed in writing
to be bound by the requirements of the
Program.

5. The Single arbitrator or the panel of three
arbitrators, as the case may be, is
referred to below as the “Arbitrator.”

H. Arbitrator Competence. Any issue about
whether a claim, controversy or dispute is sub-
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ject to arbitration, or about how the terms and
conditions of the Program should be interpret-
ed or whether they are binding on the parties,
will be decided by the Arbitrator.

I. Venue. The venue of the arbitration will be,
and the hearing, if any, will be conducted in,
the county or independent city where the
Employee’s primary place of employment is or
was located, unless the parties agree other-
wise.

J. Law Applicable to Arbitration. In deciding a
Covered Dispute, the Arbitrator will apply the
.substantive law, including burdens of proof,
that would be applied by a court in the venue
of the arbitration. The Arbitrator may grant
any relief that could be granted by such a
court, but will have no power to grant any
other relief.

K. Separate Proceedings. If there is more than
one Covered Dispute between the Firm and an
Employee, all such Covered Disputes may be
heard in a single proceeding. Covered Disputes
pertaining to different Employees will be
heard in separate proceedings.

L. Discovery. Consistent with the expedited
nature of arbitration and the needs of the par-
ties, each party may obtain discovery relevant
to the Covered Dispute as follows:

1. Each party may obtain reasonable discov-
ery of documentary evidence.

42a



2. Each party may also take the deposition
of (i) three individuals of the party’s
choosing for no more than seven hours
each, and (ii) the deposition of any expert
witness designated by the other party.

3. The Arbitrator shall permit additional
discovery upon a finding that a party
requires it to adequately arbitrate a
claim. but shall protect the parties
against discovery that is unduly burden-
some.

4. The Arbitrator will issue subpoenas to
third parties for such documentary evi-
dence on the reasonable request of a
party. if permitted by law.

M. Witnesses. The parties shall exchange witness
lists at least 10 days prior to any hearing. A
party may not present a witness at a hearing
if the name of the witness has not been provid-
ed to the opposing party in accordance with
this rule.

N. Summary Adjudication. If, after giving the
parties due opportunity to comment on the
matter, the Arbitrator determines that all or
part of a party’s claim fails to state a legal
claim. or that there is no genuine issue of fact
as to all or part of a party’s claim, the
Arbitrator shall dismiss the claim or relevant
portion thereof, or grant summary judgment
for any part thereon, as appropriate.
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O. Conduct of Hearing. At an arbitration hearing,
the parties shall have the right to present
proof through testimony and documentary evi-
dence, and to cross-examine witnesses who
testify at the hearing .

P. Fees and Expenses. Fees and expenses of the
arbitration will be handled as follows:

1. Filing and administrative fees. The Firm
will pay all filing and administrative fees
in connection with the arbitration, except
as follows:

a. An Employee starting Phase II shall
contribute the Court Equivalent Fee
or the Employee’s fee specified in the
Arbitration Rules, whichever is less.
An Employee who paid the Court
Equivalent Fee in Phase I need not
contribute when initiating Phase II.

b. An Employee may contribute a
greater portion of filing and adminis-
trative fees if the Employee so choos-
es, up to half.

2. Arbitrator fees and other costs. The par-
ties’ intent is for Arbitrator fees and other
costs of the arbitration, other than filing
and administrative fees, to be shared
equally to the extent permitted by law
and the Arbitration Rules. However, the
portion of the cost to be paid by an
Employee will be adjusted to the extent, if
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any, necessary for the parties’ agreement
to arbitrate to be enforced.

3. Party attorney fees and other expenses.
Each party will be responsible for the
party’s own attorney’s fees and related
expenses, but the Arbitrator will have
authority to provide for reimbursement of
the Employee’s attorney’s fees, in whole or
part. in accordance with applicable law or
in the interest of justice.

Q. Award. The Arbitrator shall render an award
and written opinion in the form typically ren-
dered in labor arbitrations. The Arbitrator is
expected to issue the award and opinion no
later than thirty (30) days from the date the
arbitration hearing concludes or post-hearing
briefs (if requested) are received, whichever is
later, but a failure of the Arbitrator to meet
this or any other deadline shall not affect the
validity of the arbitration and award. The
opinion shall set forth the factual and legal
basis for the award and shall include a sum-
mary of the issues, including the nature of the
dispute, the relief requested and awarded, a
statement of any other issues resolved, and a
statement regarding the disposition of any
statutory claims. An award shall be final and
binding on the parties to the fullest extent per-
mitted by law. Judgment on any award may be
entered and enforced in any court of compe-
tent jurisdiction.

V. Other Matters
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A. Confidentiality. All aspects of Phase I and
Phase II. including any award made. shall be
confidential, except to the extent disclosure is
required by law or applicable professional
standards, or is necessary in a later proceeding
between the parties.

B. At-Will Employment. The Program does not
change the at-will status of Employees and
does not create any contract between an
Employee and the Firm, other than as to those
matters expressly addressed in the Program.

C. Notice. Any notice required to be given to an
Employee shall be directed to the Employee’s
last known address as reflected in the records
of the Firm. Any notice required to be given to
the Firm shall be directed to the General
Counsel’s Office at the Firm’s principal loca-
tion in New York City, to the attention of Rita
A. Hernandez, Deputy General Counsel, or her
successor or designee.

D. Administrative Process.

1. The Program does not affect the right of
any Employee to file a charge with. make
a complaint to, or bring any matter to the
attention of (“File a Charge”) the U.S.
Equal Employment Opportunity
Commission, a state or local discrimina-
tion agency, or any other administrative
body. However, if an Employee who has
Filed a Charge relating to a Covered
Dispute has not fully pursued the dispute
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through the Program, the Firm may ask
the agency or body in question to defer its
processing or investigation of the Charge
until the Program has been completed.

2. Notwithstanding the Filing of a Charge.
an Employee may seek monetary relief
with respect to a Covered Dispute only
through the Program.

E. Termination or Amendment.

1. The Firm may propose termination or
amendment of the Program by providing
notice to Employees through the Daily
Connection or other electronic notice on at
least two occasions. An Employee indi-
cates his or her agreement to the proposed
amendment or termination, and such pro-
posed change becomes effective as to that
Employee, by continuing his or her
employment with the Firm for at least
thirty days after the second notice is pro-
vided.

2. Termination or amendment will not affect
a Covered Dispute as to which Phase I
had been initiated when the termination
or amendment was proposed.

3. If a proposed termination or amendment
is determined not to be effective in whole
or part for any reason, including lack of
sufficient notice, lack of agreement, inva-
lidity of a Program provision, or other-
wise, the Program as it existed at the time
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of the proposed termination or amend-
ment shall remain in effect to the extent
that the proposed termination or amend-
ment is determined not to be effective.

F. Due Process and Severability.

1. The Program is intended to be fair to both
sides and to provide access by Employees
at an affordable cost. If it is determined
that all or part of the Program is unen-
forceable for reasons pertaining to the
fairness of the procedures or the cost, the
Firm shall have the option to modify the
Program as appropriate to address the
concern.

2. If any portion of the Program is held to be
invalid or unenforceable, or if any portion
of the Program WOUld, if effective, vio-
late applicable law, that portion of the
program shall be void and of no effect, but
the remainder of the Program shall
remain in full force and effect.

F. Choice of Law Governing Program. The
Program, these procedures, and any arbitra-
tion award that may result from them shall be
governed by the Federal Arbitration Act and,
to the extent, if any, that such Act is held not
to apply, to the state law, including judicial
interpretations, applicable in the State of New
York, provided that principles of conflicts of
laws shall not be applied.
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